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The Opinion of the Court was delivered PER CURIAM.



CHIEF JUSTICE MAYNARD dissents and reserves the right to file a dissenting
opinion.

JUSTICE STARCHER concurs and reservestheright to filea concurring opinion.



SYLLABUSBY THE COURT

1. “Under the Due Process Clause of the West VirginiaCongtitution, Articlelll,
Saction 10, and the presumption of innocence embodied therein, and Artidelll, Section 5, rdaing tothe
right againgt sdf-incrimination, it isreversble error for the prosecutor to cross-examine adefendant in
regard to hispre-trid slence or to comment onthe sametothejury.” Syllabuspoint 1, Satev. Boyd,

160 W. Va. 234, 233 S.E.2d 710 (1977).

2. “Generdly, awitnesswho testifiesto certain matters cannot beimpeached by
showing hisor her faillure on aprior occason to discloseamateria fact unlessthe disd osurewas omitted
under circumgtancesrendering itincumbent or naturd for thewitnessto Sateit.” Syllabuspoint 2, Sate

v. Blake, 197 W. Va. 700, 478 S.E.2d 550 (1996).

3. “Four factorsaretakeninto account in determining whether improper prosscutorid
comment issodamaging astorequirereversd: (1) the degreeto which the prosecutor’ sremarkshavea
tendency to midead the jury and to prejudice the accused; (2) whether the remarks wereisolated or
extendve (3) absent theremarks, the strength of competent proof introduced to establish the guiilt of the
accused; and (4) whether the commentsweredeliberately placed beforethejury to divert attention to

extraneous matters.” Syllabus point 6, Statev. Sugg, 193 W. Va. 388, 456 S.E.2d 469 (1995).



Per Curiam:

Thisagpped wasfiled by GeneHarold Waker, appdlant/defendant (hereinafter referred
toas“Mr. Wdker”), fromhisconvictioninthe Circuit Court of KanawhaCounty of voluntary mandaughter
withtheuseof afirearm. Mr. Walker was sentenced to prisonfor 15 years. Arguing to thisCourt thet the
circuit court committed error by denying hismation for amidrid, Mr. Walker contendsthat amigtrid
resulted from: (1) the prosecutor’ s cross examination of Mr. Walker on hispogt-Miranda Slence, and
(2) prosecutorid comments, during dosing arguments, regarding Mr. Waker's post-Miranda silence.
Based upontheparties argumentson goped , therecord designated for gppe late review, and the pertinent

authorities, we reverse the decision of the Circuit Court of Kanawha County.

l.
FACTUAL AND PROCEDURAL HISTORY
Onthe evening of December 19, 1995, Mr. Walker went to alocal nightclub in
Charleston, called the 935 Club, armed with asemi-automatic handgun. Whilein the nightclub, Mr.
Walker got into an argument with another patron, Marshdl Donahue. Theargument concerned $20.00
that Mr. Donehue owed to Mr. Walker. Another patron, Mr. Harold Becher, intervened in defense of Mr.

Donahue.

During histrid, Mr. Waker presanted evidencethat Mr. Belcher gpproached him, cut him
onthearmwith aknife, and dated that “ hewas going to gut [Waker] likeahog.” Mr. Waker admitted

fiingashot into Mr. Belcher’ sshoulder after baing cut with theknife. Other patronsin the nightclub then
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attacked Mr. Walker, a which time asscond shot wasfired from hisgun. The second shot struck Mr.
Belcher inthe chest areafatally wounding him. Mr. Walker testified that the second shot was fired

accidentally after the other patrons attacked him.

Mr. Waker washospitdized following theshoating incident asaresult of the severebeeting
he received from the nightclub patrons. A Charleston Police detective, Richard Westfdl, visted Mr.
Walker inthe hogpitd. Detective Westfall first read Mr. Welker his Miranda rights, and then asked him
if hewished to make astatement about the shooting. Mr. Walker indicated that he did not want to make
adatement. Detective Westfal immediatdy turned and proceeded toleave. AsDetective Westfdl was

leaving, Mr. Walker stated, “I’m sorry | shot the old man. It was an accident.”

On April 3, 1996, Mr. Waker wasindicted by agrand jury on the charge of first degree
murder for the death of Mr. Belcher. After asubsequent trid, Mr. Waker was convicted by ajury of
voluntary mandaughter with theuse of afirearm on February 18, 1998. Hewas sentenced to prison for

fifteen years. Following the circuit court’s denial of his post-trial motions, Mr. Walker filed

.
STANDARD OF REVIEW
Theinstant case requires our review of the introduction of evidence during cross
examingion, andof doangargument remarksby theState. ThisCourt hasindicated thet “[t]he evidentiary

rulings of acircuit court, including those affecting condtitutiona rights, are reviewed under an abuse of
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discretion standard.” Satev. Marple, 197 W. Va. 47, 51, 475 S.E.2d 47, 51 (1996) (citations
omitted). Moreover, “[€]venif wefindthecircuit court abused itsdiscretion, theerror isnot reversible
unlessthe defendant was prgudiced.” 1d. (citing Sate v. Guthrie, 194 W. Va. 657, 684, 461 SE.2d
163,190 (1995)). “A judgment of convictionwill not be reversed because of improper remarks meade
by aprosecuting attorney to ajury which do not clearly prejudice the accused or result in manifest
injustice” Syl. pt. 5, Satev. Ocheltree, 170 W. Va. 68, 289 S.E.2d 742 (1982). Accord Syl. pt.
5, Satev. Qugg, 193W. Va 388, 456 S.E.2d 469 (1995). With these principlesin mind, we now turn

to the merits of this appeal.

1.
DISCUSSION
A. Preserved Errors
Aswe outlined previoudy, Mr. Waker assgnstwo errorsinvolving his pos-Miranda
glence. Beforeaddressng themeritsof hiscontentions, however, thisCourt mugt firgt addressthe State' s
argument that Mr. Walker’ sassgnmentsof error werenot properly preserved for appellatereview. The
Sate assertsthat this Court should not review theissuesraised by Mr. Waker because hefalled to timely
object during cross examination, and he aso failed to object during the State’ sclosing argument. The
Stateargues, with respect toitscrossexamination of Mr. Walker, that “it wasincumbent upon [Walker]
toobject a trid beforethetestimony was uttered or to object contemporaneoudy with thetestimony, move
to haveit stricken, and request acurative ingruction.” Marple, 197 W. Va a 51 n.11, 475 SE.2d a 51
n.11. Wehaveheldthat “[i]f either the prosecutor or defense counsel believes the other has made
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improper remarksto thejury, atimely objection should be made coupled with arequest to the court to
ingtruct thejury to disregard theremarks.” Syl. pt. 5, in part, Satev. Grubbs, 178 W. Va. 811, 364
SE.2d 824 (1987). Incontragt, Mr. Waker contendsthat he properly preserved both issuesfor gpped.
Alternatively, Mr. Waker assertsthis Court should analyze both issues by applying theplain error

doctrine.

1. Preservation of the cross-examination issue. Mr. Walker concedes that he
did not make a contemporaneous objection to the prosecutor’ s cross examination of his post-Miranda
dlence. However, subsaquent to the crassexamination, Mr. Waker motionedthetrid court for amidrid
resulting therefrom. Thetria court denied the mation Sating that the crass examination was proper because

Mr. Walker did not unequivocally invoke his Miranda rights.

Webelievethat Mr. Walker properly preserved for appellatereview theissue of the
State’ s cross examination on hispost-Miranda silence. Infact, one of thejustifications behind the
requirement of contemporanecusobjectionsistogivethetrid court an opportunity to ruleon an objection,
beforeit isbrought to this Court on apped. SeelLoar v. Massey, 164 W. Va 155, 159-60, 261 SE.2d
83, 86-87 (1979) (“*[1]t hasdwaysbeen necessary for aparty to object or except in Some manner tothe
ruling of atrid court, in order to give said court an opportunity to rule on such objection beforethis Court
will consder such matter on gpped.’” (quoting Konchesky v. SJ. Groves & SonsCo,, Inc., 148 W.
Va 411,414, 135 SE.2d 299, 302 (1964))). Obvioudy, Mr. Waker did not make a contemporaneous

objectionto the crossexamination on hispost-Miranda slence. However, Mr. Waker did present the
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maiter to thetria court and obtained adefinitive ruling by that court. Therefore, wefind Mr. Waker's
asserted error regarding the State’ s cross examination on theissue of hispost-Miranda silencewas

properly preserved for review by this Court.

2. Preservation of the closing argument issue. Mr. Walker next concedes that
he made no objection to the State’ s comments about his post-Miranda slence during dosng arguments
However, Mr. Waker clams that becausethetria court had previoudy ruled that the State could cross
examine him on hispogt-Miranda slence, no further objection was necessary to preserve the matter for
gopellatereview. Incontrad, the State arguesthat Mr. Waker was obligated to make such an objection

so that thetrial court would have an opportunity to reconsider its earlier ruling.

Nether Mr. Waker nor the State citeto any caselaw, rendered by thisCourt or any other
jurisdiction, addressing thispreciseissue. But, our recent rulingin Lacy v. CSX Trangp. Inc., 205 W.
Va. 630, 520 SE.2d 418 (1999), provides some guidance. In Lacy, we were asked to determine
whether aparty wasrequired to make an ajection to remarks meade during dosng argument when thetria
court had previoudy ruled by motionin liminethat such remarkswere permissible. Theissuewas
resolved in Syllabus point 3 of Lacy as follows:
To preserve error with respect to closing arguments by an
opponent, aparty need not contemporaneoudy object wherethe party
previoudy objectedto thetrid court’ sinlimineruling permitting such
argument, and the argument pursued by the opponent reasonably falls

within the scope afforded by the court’s ruling.

Seealso Syl. pt. 1, Wimer v. Hinkle, 180 W. Va 660, 379 S.E.2d 383 (1989) (“An objection to an
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adverserulingonamoationinlimineto bar evidencet trid will preservethe point, even thoughno objection
wasmade a thetimethe evidence was offered, unlessthere has been asgnificant changeinthebassfor
admitting the evidence.”); Syl. pt. 2, Satev. Garrett, 195 W. Va 630, 466 SE.2d 481 (1995) (same);

Syl. pt. 6, Bennett v. 3 C Coal Co., 180 W. Va 665, 379 S.E.2d 388 (1989) (same).

Conagent with Lacy, to preserve error with repect to objectionsto dosng argument by
the State, a defendant need not contemporaneoudy object when the defendant has previoudy made an
objection concerning the substance of theargument and obtained aruling onthe objection by thetrid
court.* Therefore, we concludethat the question of whether the Stat€' s closing argument improperly
addressed Mr. Walker’ spost-Miranda silencewas preserved for gppedl. Having concluded that both
of the errorsraised by Mr. Walker were, in fact, properly preserved for appeal, we proceed to a

discussion of the relevant issues.

B. Cross Examination And Closing Argument
Mr. Waker arguesthat heisentitled toanew trid becausethe prosecutor crossexamined
him on hispost-Miranda slence and commented about it to thejury. Inadopting aruleof law announced
by the United States Supreme Court in Doylev. Ohio, 426 U.S. 610, 96 S. Ct. 2240, 49 L. Ed. 2d 91

(1976), thisCourt held in Syllabus point 1 of Satev. Boyd, 160 W. Va. 234, 233 SE.2d 710 (1977):

*Our decisonissupported by West VirginiaTria Court Rule23.04(b), which discourages
objectionsby counsd during dosng arguments “ Counsd shl not beinterrupted in argument by opposing
counsd, except asmay benecessary to bring to the court’ sattention objection to any Satement tothejury
made by opposing counsel and to obtain aruling on such objection.”
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Under theDue ProcessClauseof theWest VirginiaCongtitution,
Articlelll, Section 10, and the presumption of innocence embodied
therein, and Article Ill, Section 5, relating to the right against
sf-incrimination, it isreversble error for the prasscutor to aross-examine
adefendant inregard to hispre-trid slence or to comment on the same
to thejury.

Accord Syl. pt. 1, Satev. Oxier, 175 W. Va. 760, 338 S.E.2d 360 (1985). We further explained in
Boyd the rational behind the Doyle decision as follows:

Theholding of Doylewas based ontwo grounds. Frt, because
itisconditutionaly mandated that aperson beadvised immediately upon
being takeninto custody that he hastheright toremain slent, thewarning
itsdlf can crestetheact of dlence. 1t would, therefore, be unfair to permit
the State to obtain an advantage by being able to utilize the silence to
impeach the defendant.

The second reason isthat one of the purposes of aMiranda
warningisto assurethe defendant thet if heassartshisprivilegetoremain
glent no harmful consequenceswill flow from such assartion. Therefore,
it would bewrong to permit the State to attack the defendant over his
pre-trial silence.
Boyd, 160W. Va a 239, 233 SE.2d a 715. Having &t forth the generd ruleand itsrationale, we now

apply it to each of the errors herein raised.

1. Thecrossexamination of Mr. Walker on his post-Miranda silence. The

evidenceisdear that the State cross examined Mr. Walker regarding his post-Miranda slence during

AVe point out that the protections afforded a defendant for post-Miranda silence are
generdly not availablefor pre-arrest sllence. This Court noted gpprovingly inOxier, 175W.Va a 761
n.1, 338 SE.2d a 361 n.1, language from the decison in Jenkinsv. Anderson, 447 U.S. 231, 240, 100
S. Ct.2124,2130,65L . Ed. 2d 86, 96 (1980), that “impeachment by use of prearrest silence doesnot
violate the Fourteenth Amendment.”



Detective Westfdl’ sattempted questioning® Attrid, thefollowing exchange between the Stateand Mr.
Walker occurred:

Q. Then, of course, you were at the hospital and Detective
Wedfdl, whowasinvedtigating theshoating, cameto sseyou, didn't he?

A. Yes, him and Tommy Ransom.

Q. Andyoudidn'ttdl himaday afterwardsthat Mr. Belcher hed
pulled a knife on you, did you?

A. It wastwo days. No, | couldn’t talk to him.

Q. Yourecdl Detective Wedfd| tegtifying thet you told him that
thiswas al an accident, don’t you?

A. Right.

Q. Youdidn't tel him thet Harold Belcher threatened to gut you
like a hog, did you?

A. No.
Q. You didn’t show Detective Westfall the cut, did you?

A. No, | didn't. | meant to do that for areason.

The State arguesthat theforegoing crossexamination of Mr. Walker was proper asit

Mr. Walker was arrested by officer Errol Randle of theCharleston Police. Mr. Walker
madesatementsof denid to Officer Randleduring thearrest. The State shrief makesalengthy argument
concerning Officer Randl€ strid tesimony. However, Mr. Waker doesnot assgn any error to matters
pertaining to Officer Randle.



involved prior incondstent statements.* This Court hasruled that “the State may impeach adefendant on
pre-trial satementsinconsstent with histria tesimony.” Boyd, 160 W. Va a 241, 233 SE.2d a 716.
“[1]tisnot an unfair use of dlenceto cross-examine acrimina defendant concerning prior incong stent
datements made after receiving Mirandawarnings.” Syl. pt. 6, in part, Acord v. Hedrick, 176 W. Va

154, 342 S.E.2d 120 (1986).

Mr. Wdker arguesthat histatementsto Detective Westfal werenot incongsent with his
trid tesimony. Therefore, it wasimproper for thestateto question him about hispost-Miranda silence.
Thegatementsmade by Mr. Walker to Detective Westfdl were “I'm sorry | shot the old man. It wasan
accdent.” Thedatearguesthat these datementsareinconastent with Mr. Waker’ stesimony at trid that
he shot Mr. Belcher initidly in self-defense. In Syllabuspoint 2 of Satev. Blake, 197 W. Va 700, 478
S.E.2d 550 (1996), we observed that “[g]enerally, awitnesswho testifiesto certain matters cannot be
impeached by showing hisor her faillureonaprior occasontodisdloseamaterid fact unlessthedisclosure

was omitted under circumstances rendering it incumbent or natural for the witness to state it.”

Mr. Waker tedtified a trid that theinitia shooting occurred after Mr. Belcher cut himand

verbally threstened him. 1t wasfurther contended by Mr. Walker at trid that the second shot occurred

“The Stated so arguestha DetectiveWestfdl properly questioned Mr. Walker because
Mr. Waker did not invoke hisMiranda rights. Wefind no merit to thisargument. It isclear from the
record that Detective Westfdl terminated al questioning of Mr. Walker onceMr. Waker indicated hedid
not wish to be questioned. The statements made to Detective Westfall by Mr. Walker occurred as
Detective Westfdl wasleaving theroom. Detective Westfall did not say anything to Mr. Walker after he
made the unsolicited statements.



acadentally when hewas attacked by other patronsat the nightd ub. Such testimony isnot incongstent with
the unsolicited satementsmade by Mr. Waker. It wasnot “incumbent or natural” for Mr. Walker to
inform Detective Westfal of matterssurrounding theshooting as Mr. Waker had invoked hisMiranda
rights. Theunsolicited Satementsmade by Mr. Waker as Detective\Westfall 1eft theroom did not nullify
hisinitid assartion of hisMirandarights. Therefore, it wasreversble eror for the dateto crossexamine

Mr. Walker on his post-Miranda silence.

2. Closing argument by the state regarding Mr. Walker’s post-Miranda
dlence. Thelast argument madeby Mr. Walker isthat the state madeimproper remarksabout his pos-
Mirandasilence during closng arguments. In Syllabus point 6 of Satev. Sugg, 193 W. Va. 388, 456
S.E.2d 469 (1995), weoutlined thefactorsthat areto be consdered in andyzing improper remarksby a

prosecutor:

Four factors are taken into account in determining whether
Improper prosecutoria comment isso damaging astorequirereversd: (1)
the degreeto which the prosecutor’ s remarkshave atendency tomidead
thejury and to prejudice the accused; (2) whether the remarkswere
isolated or extengve; (3) absent theremarks, the strength of competent
proof introduced to establish theguilt of theaccused; and (4) whether the
commentswereddiberately placed beforethejury to divert atentionto
extraneous matters.”

During the States closing argument, counsal made repeated remarks concerning Mr.

Werecently applied thistestinSatev. Sephens, W.Va__ , SE2d_
(No. 25893 Dec. 3, 1999). The State shrief incorrectly refersto thesefactors asthe Sephenstest. This
test was developed by Justice Cleckley in Sugg and should therefore be referred to as the Sugg test.
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Walker’s post-Miranda silence. For example, the State made the following argument:
He never said anything to the police officersthat he was cut by
Harold Bdcher. Henever said anything to the police officersthat Harold
Belcher had aknifeto hisgroin. He never said anything to the police
officersthat Harold Belcher threatened to gut him like ahog. He never
said that stuff because it didn’t happen(].
... Why wouldn't hetdll--why wouldn't hetell the police officers
that Harold Belcher did these things? It doesn’'t make sense. If it
happened, he would havetold them. Hewould have said that to the
police officers.
Inview of the Qugg factors, we have little difficulty in finding reversible error in the State' s closing
argument remarks concerning Mr. Waker’ spost-Miranda silence. Not only wasthe State’ s attack on
Mr. Waker’' spost-Miranda slenceimproper, the attack was highly prgudicid. Mr. Walker’ sdefense
wassHf-defense. Thedatetold thejury, inessence, that the shoating wasnot insef-defense. Had it been
sdf-defense, according to the State, Mr. Walker would have so advised the police. To permit the State

to do what occurred in this case, would effectively make Miranda warnings meaningless.

V.
CONCLUSION
Basad upontheforegoing, wereversethedecison of the Circuit Court of Kanawha County
and remand this case for anew trial.

Reversed and Remanded.
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