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JUSTICE DAVISdedlivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. “* Although theruling of atrid court in granting or denyingamationfor anew trid
isentitled to great repect and weight, thetrid court’ sruling will bereversed on gpped whenitisdear that
thetria court has acted under some misapprehension of thelaw or theevidence.” Syl. pt. 4, Sanders
v. Georgia-Pacific Corp., 150 W. Va 621, 225 S.E.2d 218 (1976).” Syllabuspoint 1, Andrewsv.

Reynolds Memorial Hospital., Inc., 201 W. Va. 624, 499 S.E.2d 846 (1997).

2. “An gppdlatecourt ismore digposed to affirm the action of atria court in sgtting
asdeaverdict and granting anew trid than when such action resultsin afind judgment denying anew
trid.” Syllabus point 4, Young v. Duffield, 152 W. Va. 283, 162 S.E.2d 285 (1968), overruled on
other grounds by Tennant v. Marion Health Care Foundation, Inc., 194 W. Va. 97, 459

S.E.2d 374 (1995).

3. The proper measure of damagesfor the destruction of an established businessis

the difference between the fair market value of the business before and after its destruction.

4. ““TheWes VirginiaRulesof Evidence. . . dlocatesgnificant discretionto thetrid
courtinmaking evidentiary . . . rulings. Thus, rulingson theadmisson of evidence. . . are committed to
thediscretion of thetrid court. Absent afew exceptions, this Court will review evidentiary . . . rulings of
the circuit court under an abuse of discretion standard.” Syl. Pt. 1, in part, McDougal v. McCammon,

193 W. Va 229, 455 SE.2d 788 (1995).” Syllabus point 9, Tudor v. Charleston Area Med. Cir.,



Inc., 203 W. Va. 111, 506 S.E.2d 554 (1997).

5. “Asagenad rule, atrid court hascondderablediscretionin determiningwhether
to give specid verdictsand interrogatoriesto ajury unlessit ismandated to do so by datute” Syllabus

point 8, Barefoot v. Sundale Nursing Home, 193 W. Va. 475, 457 S.E.2d 152 (1995).

6. “Wherenot required by statute, specid interrogeatoriesinaid of agenerd verdict
should be used cautioudy and only to darify rather than to obfuscate theissuesinvolved.”  Syllabuspoint

16, Carper v. Kanawha Banking & Trust Co., 157 W. Va. 477, 207 S.E.2d 897 (1974).

7. Generdly, theverdict form used in atypicd, nonbifurcated, avil trid should ask

the jury to decide issues related to liability prior to deciding the issues relating to damages.



Davis, Justice:

Inanactionaleging variouscountsof wrongdoing that resultedin theultimate destruction
of abugnessinwhichthey hdd an ownership interest, Walter Alan Lively and LedieLively goped from
anorder of thedircuit court of Radeigh County denying their motionfor anew trid. Onapped, theLivdys
arguethat thearcuit court erred by limiting their damagesto the equity vaue of the destroyed business, by
utilizing averdict formthat alowed thejury to resolvethe case by answering only asingleinterrogatory
relating to dameages, and by refusing to admit evidence of asettlement agresment for apurpose other than
to provethedefendants liability or thevaidity or amount of the Livelysclam. We concludethat the
proper measure of damagesfor the destruction of an established busnessisthedifference betweenthefair
market vaue of the busness before and fter itsdegtruction. In addition, wefind thet, generdly, theverdict
formusadinatypicd, nonbifurcated, avil trid should ask thejury to decideissuesrdaedtoligbility prior
to determining issues of damages. Becausethe verdict formin theingiant case permitted the jury to answer
only agngleinterrogatory that was confusing and contrary to the law and thejury indructions given, the
careuit court committed reversbleerror. Findly, we condudethat thecircuit court did not err inrefusing
to admit into evidence the settlement agreement document offered by the Livelys. For these reasons, the

instant caseis affirmed in part, reversed in part and remanded for a new trial.

l.
FACTUAL AND PROCEDURAL HISTORY

Although thetrial in this case was lengthy, the jury made no determination of the
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defendants liability. Thus, many of thefactsrelevant to the underlying dispute remain amatter of
contention among the parties. Thefallowingisagenerd summary of theeventsthat are essentidly agreed
to by the parties. Additional facts relevant to specific assgnments of error will be provided in our

discussions of those assignments.

Hantiffsbeow and gopdlantsheran, Walter Alan Livdy (herainafter “Alan Livdy”) and
hisfather LedieW. Livdy (hereindfter “LesLively”),' werejoint shareholders of acorporation known as
Jetah, Inc. (hereinafter “ Jetah”).? Jetah, in turn, owned and operated two Western Steer Steakhouse

restaurants located in Beckley and Princeton, West Virginia, respectively.

One of the defendants bel ow, and an gppellee, Robert J. Rufus (hereinafter “ Rufus’), a
cartified public accountant, isthe sole hareholder of Rufus& Rufus Accounting Corporation, dsoanamed
defendant. Rufus performed various accounting and financid servicesfor the Livelysand for assorted

corporations in which the Livelys held an ownership interest, including Jetah.

InAugus, 1992, Alan Lively borrowed $50,000.00 from Gera dine Steinbrecher, ancther
Rufusdient. Asacondition of theloan, Alan Lively wasrequired to place acertain number of shares of

Jetah gock inescrow. Theescrow agent wasMr. W. Stanley James aHuntington, West Virginia, lawyer

'For ease of reference, Alan Lively and LesLively will bejointly referred to as“the
Livelys.”

’Alan and Les Lively each owned equal shares of Jetah, Inc.
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and also aclient of Rufus. Onor about February, 1993, Alan Lively defaulted on theloan from Ms.
Steinbrecher. By letter dated February 22, 1993, Mr. James notified Alan Lively that hewasin default
and that the stock would be sold. In June of 1993, the loan remained in default, but the Jetah shares
remaned in Mr. James possesson. Ultimately, Mr. Jamesfored osed and sold the Jetah sharesto Rufus
for $51,000.00. Theredfter, adigoute arose between the Livelysand Rufusover Rufus ownership of the

stock.?

Various medtings and discuss onswere goparently had in an effort to resolve the conflict
between the Livelysand Rufus, and to addressfinancid difficulties Jetah was then experiencing. During
thistime, Rufusasked Mr. Danny R. Lester (herainafter “Lester”), anadditiond defendant be ow, gppellee
herein, and another of Rufus' dients, toindependently managethe Beckley restaurant. Theresfter, Rufus

sold his Jetah stock to Lester for $58,500.00.°

*TheLivdyscontend that Rufuswanted completeownership of Jetah, while Rufusasserts
that he merdy paid Alan Lively’ sdebt to Ms Steinbrecher believing that he would subsequently receive
reimbursement from Alan Lively in exchange for the Jetah stock.

At someearlier point, Lester had entered into negotiationswith Alan Lively regarding
Lester’ spurchaseof Jetah’ sPrinceton restaurant. 1n connection with thesenegotiaions, Lester had begun
managing that restaurant. Rufus contendsthat he believed the Livelys agreed that, dueto the dispute
between them, the Beckley restaurant should be managed by an independent person or entity. Rufusdates
that heasked L eter to take over management of the Beckley restaurant asLester wasdready managing
the Princeton restaurant. The Livelysaver that they never agreed Lester should manage elther of the
restaurants owned by Jetah.

Under thetermsof thesdle, L ester paid Rufus $25,500.00in cash and signed anegotiable
promissory note for the remaining $33,000.00.
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In August, 1993, a*“ Settlement and Indemnification Agreement” resolving the dispute
surrounding Jetah was signed by the Livelys, Rufus, and Lester. Each signed the document in their
individua capacitiesand asrepresentativesof thevariouscompaniesinvolved. However, AlanLively had
filed an action for persond bankruptcy. Therefore, the® Settlement and Indemnification Agreement” was
subject to goprova by the bankruptcy court. The agreement was rgected by the bankruptcy court and

never took effect.

Mearwhile, Beckley National Bank (now Bank One)° gave natice of itsintent to foreclose
on al.5 million dollar mortgage |oan to Jetah, which was secured by the two restaurants and was
persondly guaranteed by the Livelys. Rufusand Lester then caused Jetah to file federa bankruptcy
reorganization proceedings under Chapter 11.” The bankruptcy action was later converted to liquidation
proceedings under Chapter 7.2 After aperiod of time, the bankruptcy court authorized Beckley Nationd
to foreclose on Jetah' s restaurant properties. Beckley National sold the Beckley property for
$925,000.00, and received gpproximately $400,000.00 for the Princeton property. The Livelys assert
that, after theforecl osure, they both remained personally liablefor Jetah’ sdebt of approximately
$597,000.00, exdudinginterest, to Beckley Nationd Bank. Inaddition, Alan Lively remained persondly

lisblefor Jetah' sdebt of $594,201.55 to Mrs. Lois Bowie, who held asecond lien on Jetah' sasats. Les

®For ease of reference the bank will be referred to throughout this opinion as Beckley
National.

"See 11 U.S.C. § 1101, et seq. (1994 ed.).
8See 11 U.S.C. § 701, et seq. (1994 ed.).

4



Lively also remained personaly liable for Jetah’ s debts to food vendors totaling $ 132,048.34.

In September, 1994, the Livelys filed acivil action against Rufus, Rufus & Rufus
Accounting Corporation, and L ester, aleging variouscausesof action arising from the above-described
courseof events. A jury trid washad and, after the concdlusion of the evidence, the jury was presented with
averdict formthat permitted it to ceaseddiberationsif it concluded that Jetah' svaluewas“zero or less’
onJune 17, 1993, theday that Rufus acquired the Jetah stock. Thejury concluded thet Jetah' svduewas
zero on that date and reported back to the circuit court. The court then entered judgment infavor of the
defendants , and the Livelys filed amotionfor anew trid. By order entered January 7, 1999, the arcuit

court refused the Livelys motion. It isfrom this order that the Livelys now appeal.

.
STANDARD OF REVIEW
With regard to our sandard for reviewing adrcuit court’ sorder onamation for anew trid,
we have explained:

Asagened propogtion, wereview adrcuit court’ srulingson amotion
for anew trid under an duse of discretion sandard. Inre Sate Public
Building Asbestos Litigation, 193 W. Va. 119, 454 S.E.2d 413
(1999). ... Thus inreviewing chdlengesto findingsand rulingsmede by
acircuit court, we apply atwo-pronged deferentid standard of review.
Wereview therulingsof the circuit court concerning anew trid and its
conclusion asto the existence of reversible error under an abuse of
discretion sandard, and wereview thecircuit court’ sunderlying factud
findingsunder aclearly erronecusstandard. Questionsof law aresubject
to ade novo review.



Tennant v. Marion Health Care Found., Inc., 194 W. Va. 97, 104, 459 S.E.2d 374, 381 (1995).

We have further explained that:
“Althoughtheruling of atrid courtin granting or dernying amation

for anew trid isentitled to great respect and weight, thetrid court’ sruling

will bereversed on apped whenitisclear that thetria court hasacted

under some misapprehension of thelaw or theevidence.” Syl. pt. 4,

Sanders v. Georgia-Pacific Corp., 159 W. Va. 621, 225 S.E.2d

218 (1976).
Syl. pt. 1, Andrews v. Reynolds Mem'| Hosp., Inc., 201 W. Va. 624, 499 S.E.2d 846 (1997).
Moreover, “[an appellate court is more digposed to affirm the action of atrid courtinsetting asidea
verdict and granting anew trid then when such action resultsin afind judgment denyinganew trid.” Syl.
pt. 4, Young v. Duffield, 152 W. Va. 283, 162 S.E.2d 285 (1968), overruled on other grounds
by Tennant v. Marion Health Care Found., Inc., 194 W. Va. 97, 459 S.E.2d 374. With due
consideration for these standards, we proceed to review the substantiveissuesraised by the parties.

Additiona standardsof review directed morespecificaly to individua assgnmentsof error are discussed

in connection with those assignments.

1.
DISCUSSION

A. Damagesfor the Destruction of a Business

TheLiveys first arguethat the circuit court erred in limiting their damagesfor the



destruction of their business’ to the stock, or equity, value of the business® The

Any damagestowhich the Livlysmay beentitled for thegenerd destruction of abusiness
must be asserted by them in a shareholder’ s derivative action. While the Livelys contend that,
notwithstanding Jetah’ sbankruptcy, their dlamsmay properly bebrought in aderivativeaction, thereis
nothing in therecord beforethis Court to indicate thet the present actionis, infact, aderivaive action. See
infra note 10.

“Inthis gpped, the Livelys challenge the measure of recovery asit relatesto generd
damagesfor thedegtruction of abusness. Wenatethdt, a trid, the Livelys presented various theories of
ligility, themeasures of damagesfor which may differ from damagesfor the genera destruction of a
business. However, the Livelyshave not presented to us on gpped any questionsrel ated to those other
theories. Wefurther notethat the disouteamong the partieshasresulted in avery complex cause of action.
Thisgpped hasra sed numerous questions, which were not assarted by the parties, asto whether the case
was properly tried bdow. Omissonsin the desgnated record and the way in which theissues presented
on gpped wereframed, preclude our thorough review of the additiond questions. However, becausewe
remand this casefor anew trid, we note some of our concerns so that any errorsthat may have occurred
inthe earlier proceedings may, perhaps, be avoided on remand. Initidly, we note that Rufus has assarted
inhisappellate brief that, as shareholders, the Livelys have standing only to assert damagesfor the
diminutioninvaue, if any, of their ownership interest in Jetah as represented by thefifty percent of the
outstanding common stock of Jetah owned by them. TheLivelysrespond that the stlanding issuewas
previoudy resolved intheir favor by thedircuit court. They further contend thet their damsarederivative
and may properly bebrought by themintheir sharehol der capacity, notwithstanding Jetah' sbankruptcy,
if thebankruptcy trusteerefusesto act. Portionsof therecord containing the parties argumentsbeow and
thedrcuit court’ sruling on theissue of Sanding werenot designated by the parties. Therefore, we cannot
determinethecapacity inwhichthecircuit court permitted themto pursuether dams. Furthermore, no
argument on theissue of ganding wasfully developed inthe parties gppdlatebriefs. If theLiveyswere
permitted by the circuit court to proceed with their clamsin their capacity asshareholdersof Jetah, then
their damageswould necessarily belimited to the value of their Jetah stock, which representsthe limit of
their potentid losses. If, on the other hand, the circuit court somehow permitted them to assert clams
belonging to Jetah itsalf as sometype of derivative action, then questions reated to the participation of
Jetah' sbankruptcy truseearise. Smilarly, amyriad of questionsinvolving shareholder’ sderivative suits
asoarise. Seegenerally 19 Am. Jr. 2d Corporations 88 2243-2502 (1986); 12B William Fletcher
Cyclopediaof thelaw of Private Corporations 85911 (rev. perm. ed. 1984); 13 William Fletcher
Cyclopediaof thelaw of Private Corporations 88 5939-6045.50 (rev. perm. ed. 1995). Becausethe
record presented on gpped isinadequate for usto determine the propriety of any rulings made by the
circuit court ontheissueof standing, and becausethisissue hasbeeninadequately briefed by theparties,
our opinionisdrictly limited to thoselegd issuesexpressy raised by the partiesheretoand reflected in the
designated record. See Satev. Honaker, 193 W. Va 51, 56, 454 SE.2d 96, 101 (1994) (“Inalong
lineof unbroken precedent, this Court hasheld thet theresponsibility and burden of designating therecord

(continued...)



specific ruling by the circuit court of which they complain prohibited them from arguing or presenting
evidenceof certain debtsthat were owed by Jetah and guaranteed by the Livelys. By not alowing them
to present thisevidence asameasureof damages, the Livelys submit, the court unfairly limited their

damages to the amount by which Jetah’ s assets exceeded its liabilities.™

The damagesherein addressed are compensatory in nature. Wehave previoudy explained
that:

Primarily, theam of compensatory damagesisto resoreaplantiff
to the financial position he/she would presently enjoy but for the
defendant’ sinjurious conduct. In thismanner, “[clompensatory damages
indemnify the plaintiff for injury to property, loss of time, necessary
expenses, and other actua losses. They are proportionate or equal in

19(....continued)
Ison the parties and that gppdl late review must be limited to those i ssues which appear in the record
presented to this Court.” (footnotes omitted) (citation omitted)). Seealso Albright v. White, 202
W. Va 292, 298 n.9, 503 S.E.2d 860, 866 n.9 (1998) (declining to address an issue that was
inadequately briefed); Bowersv. Wurzburg, 202 W. Va. 43, 53 n.18, 501 S.E.2d 479, 489 n.18
(1998) (same); Ohio Cellular RSA Ltd. Partnership v. Board of Pub. Works of W. Va., 198
W. Va 416, 424 n.11, 481 S.E.2d 722, 730 n.11 (1996) (same).

"The Livelyscitethree casesin support of their contention that they should be awarded
damagesfor loan deficiency amounts. See First Nat'| Bank of Durant v. Trans Terra Corp., Int’l,
142 F.3d 802 (5th Cir. 1998); . Paul at Chase Corp. v. Manufacturers Life Ins. Co., 262 Md.
192,278 A.2d 12 (1971); Twombley v. WuIf, 258 Or. 188, 482 P.2d 166 (1971). Asthecircuit court
aptly noted, these cases do not support theLivelys argument. Inal of these cases, the amount of the
loans, or theamount of obligationsto pay certain funds, were used to caculate damages becausetheinjury
suffered was directly related to the loans or obligations. For example, in First National Bank of
Durant, alawyer was sued after rendering an inaccuratetitle opinion thet was rdlied upon by the plaintiff
bank in agreaing to fund alargeloan. 142 F.3d 802. The court in that case concluded that the lawyers
negligencewasthe proximate cause of the banksinjuriesand the proper measure of damageswasthe
amount the bank paid out on theloan minusthe bank’ srecoveriesontheloan. |d. Here, onthe other
hand, theloansguaranteed by theLivelys wereinnoway reaed to the damsthey asserted againg the
defendants.



measure or extent to plaintiff’ sinjuries, or such asmeasuretheactua loss,

and are given as amends therefor.” 5C Michie sJur. Damages 8 7, at

46-47 (1998) (footnotes omitted). “[T]he general rule in awarding

damagesisto give compensation for pecuniary loss; that is, to put the

plaintiff in the same position, so far asmoney can do it, ashe would have

been[in] if ... thetort [had] not [been] committed.” 5C Michie’ s Jur.

Damages § 18, at 63 (footnote omitted).
Kessel v. Leavitt, 204 W. Va. 95, 187, 511 S.E.2d 720, 812 (1998), cert. denied, 525 U.S. 1142,
199 S. Ct. 1035, 143 L. Ed. 2d 43 (1999). See aso Yatesv. Crozer Coal & Coke Co., 76 W. Va
50, 55, 84 S.E. 626, 628 (1914) (“[Clompensatory damages [arg] . . . damages proportionate or equal

in measure or extent to plaintiff’sinjuries.”).

Inaccordancewith thisgenerd principle, many courtsagreethat the measure of damages
for thedegtruction of an established busnessisthe difference between thevaue of thebusinessprior to
the wrongful act and the vaue following the wrongful act. See Mattingly, Inc. v. Beatrice Foods Co.,
835F.2d 1547, 1559 (10th Cir. 1988) (“The proper measure of recovery for the destruction of abusiness
is the ‘difference between the . . . market value of the business before and after the injury.’”
(citations omitted)), vacated on other grounds, 852 F.2d 516 (10th Cir. 1988); Taylor v. B. Heller
& Company, 364 F.2d 608, 612 (6th Cir. 1966) (“ Thelaw of Ohio, which governsin this diversity
action, recognizesthe action for damagesfor destruction of abusinessasmeasured by the difference
between thevaue of thebusinessbeforeand after theinjury or destruction.” (citationsomitted)); Inre
Shead, 1 B.R. 551, 556 (1979) (“‘ Where aregular and established businessisinjured, interrupted, or
Oegtroyed, themessure of damagesisthediminution in vaue of thebusnessby reason of theWrongful Adt,

withinterest; itisthenet lossand not diminutioningrossincome[sales).”” (quoting 25 C.J.S. Damages
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§ 90b))); Wagenheimv. Alexander Grant & Co., 19 Ohio App. 3d 7, __, 482 N.E.2d 955, 967
(1983) (“When an established and ongoing bus nessiswrongfully injured or destroyed, the correct rulefor
determining therecovery should bethe difference between the value of the businessbeforeand after its
injury or destruction.” (citation omitted)). Cf. Sawyer v. Fitts, 630 SW.2d 872, 874-75 (Tex. Ct. App.
1982) (holding, inacasewhereabusnesswas physcaly destroyed, that “the proper measure of damages
for destruction of abusinessismeasured by the difference between the va ue of the businessbeforeand
after theinjury or destruction.”). Seegenerally 22 Am. Jur. 2d Damages 8§ 640, a 703 (1988) (“[ T]he
proper measure of damagesfor destruction of abusnessisnot logt prafits, but the difference between the
value of the business before and after the defendant’ swrongful acts.” (footnote omitted)); 25 C.J.S.
Damages 8 90b, at 978 (1966) (“Where aregular and established businessisinjured, interrupted, or
destroyed, the measure of damagesisthe diminution invaue of the business by reason of thewrongful
act, . . . itisthenet loss, and not diminutionin grossincome.” (footnotes omitted)); 5C Michie' s ur.
Damages § 37, a 105 (1998) (“Where aregular and established businessisinjured, interrupted or
Oegtroyed, themeesure of damagesisthe diminution in value of the busness by resson of thewrongful act,

with interest; it is the net loss and not diminution in gross income sales.” (footnote omitted)).

In Mattingly, Inc. v. Beatrice Foods Co., the court further recognized that:

In determining such valuesbefore and after destruction of the business,
market value should be used. See Restatement (Second) of Torts8
912, illudtration 10 (1977). “Asagenerd rule, market valueisthe highest
price a purchaser iswilling to pay for property, not being under
compulsonto buy, and thelowest priceasdler iswilling to accept, not
being under compulsiontosal.” United Satesv. Hatahley, 257 F.2d
920, 923 n.2 (10th Cir. 1958).
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835 F.2d 1547, 1559 (additional citations omitted).

Based upon theforegoing, wehol d thet the proper measure of damagesfor thedestruction
of an established busnessisthe difference between thefar market vaue of the business before and after

its destruction.

Having established the proper measure of damagesfor the destruction of abusiness, we
turntothe Livelys argument that the crcuit court erred in prohibiting them from presenting, asevidence
of their damages, certain debtsfor which they remained liableafter theliquidation of Jetah. Thisveryissue
was addressed by the Court of Appeals of Ohio in Wagenheimv. Alexander Grant & Co., 19
Ohio App. 3d 7, 482 N.E.2d 955 (1983). In Wagenheim, the court, while discussing whether a
corporate plaintiff had met itsburden of proving itsdamages, noted that the plaintiff had presented evidence
of clamsfiled by its creditors as proof of the amount of damagesit had sustained. 482 N.E.2d at 968.
Explaining the proper use of such evidence, the court sated that “[w]hilethesefigures might have been
hepful in determining the vaue of the corporation, they could not by themsdvesbethe baasof arecovery.
Thecreditors clams represent debtswhich [the plaintiff] was dready responsible for, regardiess of
defendant’sactions.” 1d. See also Mattingly, Inc. v. Beatrice Foods Co., 835 F.2d 1547, 1560
(“While claims by creditors may be helpful in determining the value of abusiness, they can not by

themselves be the basis of arecovery.” (citation omitted)).

A review of therecord in the present case, aswell astheLivelys argumentson apped,
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revedsthat they desired to present evidence of the debtsof Jetah, for whichthey remained liable, asan
Independent basisfor recovery rather than for the purpose of caculaing Jetah’ smarket vdue. Therefore,
the evidence was not admissible for the Livelys' intended purpose. Aswe have previoudy explained,
“[tiheWest VirginiaRules of Evidence. . . dlocate Sgnificant

discretiontothetrid courtinmaking evidentiary . . . rulings. Thus rulings

on theadmission of evidence. . . are committed to the discretion of the

trid court. Absent afew exceptions, this Court will review evidentiary

... rulingsof thedircuit court under an abuseof discretionsandard.” Syl.

Pt. 1, in part, McDougal v. McCammon, 193 W. Va. 229, 455 SE.2d

788 (1995).
Syl. pt. 9, Tudor v. Charleston Area Med. Ctr., Inc., 203 W. Va. 111, 506 S.E.2d 554 (1997). For
theforegoing reasons, we conclude that thetria court did not abuseitsdiscretionin refusing to admit

evidence of Jetah’s outstanding debts as an independent element of recovery for the Livelys.

B. Propriety of the Verdict Form

The verdict form presented to the jury in this case began as follows:
PART | - Compensatory Damages

1. What do you find by the preponderance of the evidence
the value of Jetah, Inc. was on June 17, 19937

$
Note: If your answer to Interrogatory No. 1is“zero or less’,
you need not answer any further Interrogatoriesand
report back to the Court.
Thejury answered thisquestion with azero, and reported back to the circuit court without answering any
additional questions asto Rufus’ or Lester’sliability.
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TheLivelys arguethat the circuit court improperly used aspecid verdict question and
thereby caused thejury to answer only one interrogeatory thet was based upon an erroneous ruling on the
measure of damagesfor the destruction of abusiness™ Rufusand Lester respond that the submission of
the gpecid verdict formto thejury waswithin thetrid court’ sdiscretion and reflected the proper meesure
of damagesfor thepdtitioners dams. Rufusand Legter further assart thet if the businesshed novaue, the

rest of the issues in the case were moot.

Weascartantwo issuesfromtheparties arguments. Thefirst issueiswhether part | of
the verdict form reflected the proper measure of damages for the destruction of abusiness®™ The second
iswhether theform gppropriatdy limited thejury’ sverdict to oneinterrogatory involving the existence of

damages. We address each of these questionsin turn.

1. Measureof Damages. Aswe held above, the proper measure of damagesfor the
destruction of abugnessisthe difference between thefar market vaue of the businessbefore and after
its destruction. In fact, the circuit court instructed the jury, in part, that:

The measureof damagesfor breach of fiduciary dutiesdepends
upon the nature of the breach found by you.

“Thepatiesrefer totheverdict formasa“specid verdict form.” Althoughtheformbears
some smilaritiesto the criteriaestablished for agpecid verdict formin Rule49(a) of theWest Virginia
Rulesof Civil Procedure, andtothecriteriafor agenerd verdict accompanied by interrogatories, which
Iscontained in subsection (b) of thet rule, we notethat, asawhole, theform doesnot technically meet the
criteriaof Rule 49.

3See supra note 10.
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If the breach of fiduciary duty was found by you involved
destruction of Plantiffs busness, the measure of damageswould bethe
difference between thevaueof thebusnessbeforeand after theinjury or
destruction.

Contrary to the proper measure of damagesfor the destruction of abusiness, and the
above-quoted ingruction given by thetrid court, part | of theverdict form merdly asked thejury to enter
thevaueof Jetah, Inc. on aparticular day, the day Rufusacquired the Jetah stock through aforeclosure
sde Thispaticular quesionissmilarinformto aninterrogatory, which isprovided for in Rule 49(b) of
theWes VirginiaRulesof Civil Procedure. Regarding thistype of verdict, we have previoudy held thet
“[asagenerd rule, atrid court hascongderablediscretionin determining whether to give speciad verdicts
and interrogatoriesto ajury unlessit ismandated to do so by statute.” Syl. pt. 8, Barefoot v. Sundale
Nursing Home, 193 W. Va. 475, 457 S.E.2d 152 (1995). See also, Syl. pt. 15, Carper v.
Kanawha Banking & Trust Co., 157 W. Va. 477, 207 S.E.2d 897 (1974) (“In absence of statutory
requirement, whether ajury shal be compeled to answer pecid interrogatariesbefore arriving a agenerd

verdict, is amatter resting in the sound discretion of the trial court.”).

We have further explained, however, that “[w]here not required by statute, special
interrogatoriesin aid of agenera verdict should be used cautioudy and only to clarify rather thanto
obfuscate theissuesinvolved.” Syl. pt. 16, Carper, 157 W. Va 477, 207 SE.2d 897. Inthe case sub
judice, theinterrogatory on the vaue of Jetah was gpparently intended to resolve the question of the

damagesauffered by the Livelysasareault of the destruction of their busness. Nat only did thisquestion
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Sate anincorrect messure of damages, it wasaso contrary to a least oneof thejury indructionson the
method to be usad by thejury indetermining the Livelys damages, if any, inthiscase™ Furthermore, we
find theverdict form wasfatdly flawed inthat it utilized theterm “value’ when that term was not defined
intheinterrogatory itsAf or inthejury indructions. Theterm “vaue’ in the context of acasesuch asthe
oneat bar could beintended to refer to the book val ue of the corporation, the vaue of the corporaion as
agoing concern, or the accumul ated market vaue of its outstanding corporate stock. Therefore, we
concludethat the circuit court abused itsdiscretion in submitting to thejury an interrogatory that was
inconsistent with and contradictory to the law and the jury instructions, and otherwise obtuse.”
Furthermore, wefind thisto be areversible error.’® See Ingramv. Earthman, 993 SW.2d 611, 641
(Tenn. Ct. App. 1998) (“ Reversd isrequired . . . whenthepecid verdict formisconfusing or incongstent
withthetrial court’singtructions.”), cert. denied,  U.S. ,120S. Ct. 445, 145 L. Ed. 2d 362

(1999); Jankev. Duluth & Northeastern RR. Co., 489 N.W. 2d 545, 549 (Minn. Ct. App. 1992)

“The partiesdid not designate the entire record on apped. Nevertheless, the excerpts
fromtherecord that were designated are vol uminous and somewhat disorganized. From thisdesignated
record, it gopearsthat aningruction on damagesthat more dosaly matched the verdict forminterrogatory
may havedso been given. Itisthe opinion of this Court, however, that such aningruction, if given, would
add to, rather than cure, the confusion created in this caseby the inconsi stencies between thelaw, the
verdict form, and the jury instructions.

BWeare unpersuaded by Rufus and Lester’ s contention that adetermination that the
busnesshad avadueof zero or lessrendered dl other issuesinthecasemoat. A busnesswith avaue of
zero or lesscould, neverthdess, beinjured by wrongdoing thet crested additiona debot or further impeded
its ability to pay existing debt.

19, as Rufus contends, the Livelys claims were asserted only in their capacity as
shareholders, see supra note 10, thisinterrogatory, nevertheess, presented an improper measure of the
damagesinthiscaserequiring reversal. Theinterrogatory asked thejury to determinethe”vaue’ of Jetah
onagivenday. Theproper measureof damagesto which ashareholder isentitled isthelost market vaue
of the corporate stock, which value may be more or less than the equity or book value of the company.
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(“A trid court commitsreversbleerror by giving incondstent and contradictory indructionson améateria
Issue. . .. Inthiscase, thetria court’ singtructionson damages and the damages portion of the specia
verdict form wereincongsent and confusing. . . . We condude that because theindructions on damages

were inconsistent and contradictory, anew trial on damagesisrequired.” (internal citation omitted)).

2. Limiting Verdict Form to Damages. Theverdict formin this case asked the
jury tofirst answer aninterrogatory related to damagesand instructed thejury that if itsanswer to that
quesionwas“zeroor less” thenit wasto ceeseitsddiberationsand report to thecircuit court. 1nessence,
thejury formwas configured such that thejury wasto determine anissue rd ated to damages prior toissues
related toliability, and, depending upon thejury’ sdetermination on damages, to theexduson of theisue

of liability. We deem this configuration to be ill-advised for many reasons.”

Firg, asking ajury to determine damages beforeliability isincong stent with the genera
principlethat ligbility should be determined prior to damages. See, eg., 9 CharlesAlan Wright & Arthur
R. Miller, Federd Practice and Procedure: Civil 2d § 2390 (1995) (“Logicdly, theexistence of lighility

must be resolved before damages are considered.”); Kinndl v. Mid-Atlantic Mausoleums, Inc., 850

"We recognizethat in parts |1 and 111 of the verdict form thetrial court permitted a
determination of liability and damages specific to varioustheories of liability asserted by the Livelys.
However, part | of theverdict form, which we haveinterpreted to be an interrogatory on damagesfor the
Oegtruction of a business, preduded thejury’ scongderation of lighility and compensation for theremaining
causesof action. Inessence, part | of the verdict form alowed thejury to determine compensation for the
degtruction of abusnesswithout firgt determining lidbility. Wenotethat, hed thetrid court not inserted part
| to the verdict form, the remainder of the form may have passed muster.
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F.2d 958, 967-68 n.12 (3d Cir. 1988) (quoting Wright & Miller).

Determining damagesprior to, andtotheexdusondf, ligbility inatypicd cvil trid dsois
inefficient and costly. Normally, theplaintiff in atort action isrequired to prove both the defendant’ s
liability and the damages he or she has suffered asaresult of the defendant’ swrongdoing. Burkv.
Huntington Dev. & GasCo., 133W. Va 817, 831, 58 S.E.2d 574, 582 (1950) (“‘Wherealiability
Isassarted on the ground of tort, the plaintiff bearsthe burden of proof of the fact on which theliability
reds....”” (ctation omitted)); Syl. pt. 8, in part, Miller v. United Fud Gas Co., 88 W. Va 82, 106
SE. 419 (1921) (“Inan action for tort, the plaintiff bearsthe burden of proof . . .."). Seealso Pasquale
v. Ohio Power Co., 187 W. Va 292, 310, 418 SE.2d 738, 756 (1992). (“[ T]he burden of proving the
eementsof damagesrestson the plaintiff, and aosent proof of any e ement, it may not beconsidered.”).
Thus thejury inaadvil casecusomarily iscompelled to hear all of theevidence, onligbility aswel ason
damages If thejury isthen prohibited from rendering adecison on theissue of lighility, aswasthe case
inthetrid of theingtant matter, thetime and effort spent on lickility issuesduring trid islost.™ Inaddition
to being codly, dlowing ajury to decideafull trid onthe soleissue of damages unnecessarily encumbers
the circuit court’ salready overburdened docket. See, e.g., Syl. pt. 10, in part, Toler v. Hager, 205
W.Va 468,519 SE.2d 166 (1999) (“Intheinterest of judicia economy, circuit courtsshould makeevery

effort to correct defective or faulty verdictsand, thereby, avoid costly and timeconsuming retrids. .. .").

¥The present case took more than three weeks to litigate.
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Moreover, theramifications of requesting ajury to determine damagesprior to, and
possibly to the exclusion of, liability are not limited just to trial court proceedings. If thecaseis
subsequently gppeded and, asin the present proceeding, reversed on damages, the entire case must be
tried anew. Thus, the partiesand the dircuit court must then bear thefurther expensesof reditigation. This
Court’ sdocket would a0 be burdened by such aprocess, aswewould be deprived of addressing, inthe
fird ingance, dl of theissuesthat may haveariseninthetrid. After aretrid, we could then be asked to
condder the casefor asecond time on gpped and to decideissuesrdated to liahility thet could have been

resolved in the first appeal of the case.

Fndly, webdievetherearedill other risksto asking ajury to determine dameges before
ligbility intheordinary civil trial. Placingthejury’ sinitial focuson theamount of damagesmay impact on
their sympathy toward the plaintiff. Wheredamagesare subdiantid, thejury may be persueded by themere
size of the damagesto assign ahigher percentage of fault to the defendant(s) than they might have
othewise Thereisdso arisk that after alengthy and complex trid wherequestions of liability aredifficult,

ajury may beindined to assgn no damagesin order to avoid aprotracted ddliberation on ligbility issues.

For these severd reasons, we hold that, generdly, the verdict form used in atypicd,
nonbifurcated, civil trid should ask thejury to decideissuesrdated to liahility prior to deciding theissues

relaing to damages.™ Becausethe verdict form used in thecase sub judice permitted thejury to resolve

1f acase should arisewhere, for some reason, it is preferable to ask thejury to address
(continued...)
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the issue of damages without addressing questions of liability, we find that the circuit court erred in

submitting it to the jury over the Livelys objections.

C. Admission of the “ Settlement and | ndemnification Agreement”

TheLivdys assert variousreasonsthe” Sattlement and Indemnification Agreement,” which
had been negatiated by the partiesto the underlying law suit and then rgjected by the bankruptcy court,
should have been admitted into evidence pursuant to the provision of Rule408 of theWes VirginiaRules
of Evidencedlowing theadmisson of acompromise agresment for apurpose other than to * prove ligbility

for orinvdidity of thedaimor itsamount.”® Following abrief review of the appropriate standard for our

19(....continued)
damagesfirg, the verdict form should nevertheess require the jury to determine the ligbility issues.
Moreover, wenotethat thisopinion islimited to trias that have not been bifurcated. Our discusson and
decision herein in no way relates to bifurcated or reverse-bifurcated trials.

“Rule 408 of the West Virginia Rules of Evidence statesin full:

Evidenceof (1) furnishing or offering or promising to furnish, or
(2) accepting or offering or promising to accept avauable consderation
incompromigng or attempting to compromiseadamwhichwasdigputed
asto ather vaidity or amount isnot admissible to proveliability for or
invaidity of theclamoritsamount. Evidenceof conduct or datements
madein compromise negatiationsislikewisenot admissble. Thisrule
doesnot requiretheexclusion of any evidence otherwisediscoverable
merely becauseit is presented in the course of compromise negotiations.
This rule also does not require exclusion when the evidence is
offered for another purpose, such as proving bias or prejudice
of a witness, negativing a contention of undue delay, or
proving an effort to obstruct a criminal investigation or
prosecution.

(continued...)
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review of thisissue, we will addressthe Livelys substantive arguments.

Asweexplained earlierinthisopinion, atria court’ srulingsregarding the admission of
evidence are reviewed for an abuse of discretion. Syl. pt. 9, Tudor v. Charleston Area Med. Ctr.,
Inc., 203W. Va. 111, 506 S.E.2d 554. Seealso, Syl. pt. 4, Sate v. Rodoussakis, 204 W. Va. 58,
511 SIE.2d 469 (1998) (“A trid court’ sevidentiary rulings, aswell asits application of the Rules of
Evidence, are subject to review under an abuse of discretion sandard.”). Thus, thedecison of whether
to admit evidence of compromise offersfor apurpose other thanto “ proveliahility for or invaidity of the
clamor itsamount,” W. Va R. Evid. 408, iswithin the sound discretion of the circuit court. Seel
Franklin D. Cleckley, Handbook on Evidence for West Virginia Lawyers 8 4-8(F), at 402 (3d ed.
1994) (“If [evidence of sttlement negotiationd isoffered for ancther purpose, the court has discretion to
admitit.” (citing Bituminous Constr., Inc. v. Rucker Enters, Inc., 816 F.2d 965, 968-69 (4th Cir.
1987). Seealso Belton v. Fibreboard Corp., 724 F.2d 500, 505 (5th Cir. 1984) (“*Whether to
admit evidencefor ancther purposeiswithin thediscretion of thetria court; thecourt’ sdecisonwill not

be reversedin the alsence of an abuse of discretion amounting to ‘ manifest error.’” (citation omitted)).

1. Admissibility of settlement agreement as part of basis for expert
opinion. Prior totrial, defendants Rufus and Lester each filed amotionin limine to exclude the

“ Settlement and Indemnification Agreement” from evidence based upon Rule408 of theWest Virginia

2(....continued)
(Emphasis added).
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Rulesof Evidence. The Livelysressted the motionsand argued to the circuit court that the document
should be admitted asMr. Ross Dionne, an expert witnesstestifying on behaf defendant Rufus, rdied upon
the document in reeching hisopinioninthismaiter. Counsd for Rufusreplied that Mr. Dionnewould not
refer to the settlement agreement in offering hisexpert opinion tesimony. Consequently, thecircuit court
concluded that, solong as Rufus did not open the door by offering evidencethat hisexpert relied onthe
settlement agreement to cond udethat defendant Rufushad properly discharged hisprofessond duty, then

the Livelys would not be permitted to cross examine the expert regarding the settlement agreement.

TheLivdysargueinthis Court that they should have been permitted to question Mr.
Dionne regarding the settlement agreement asheindicated in hispre-trid deposition tesimony that the
ettlement agreement had been part of thebag sfor hisexpert opinionthat Mr. Rufushed properly fulfilled
hisprofessond duty totheLivelys They contend thet such ause of the evidenceispermissble under Rule

408, as the evidence was offered for a purpose other than proving liability or the amount of their claim

Under Rule 705 of theWest VirginaRules of Evidence, the Livelysare entitled to require
Mr. Dionneto disdosethefacts or dataunderlying hisopinion: “Theexpeart may tedify intermsof opinion
or inference and give ressonstherefor without fird teifying to the underlying facts or data, unlessthe court
requires otherwise. The expert may in any event be required to disclose the underlying facts
or data on cross-examination.” (Emphasisadded). Inthe present case, the issue of whether the
Settlement agreement wasrdied upon by Mr. Dionnein resching hisopinionwasthoroughly argued tothe

caircuit court in connection with the defendants motion in liminefor the exduson of that document. The
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Livelysargued to the court that Mr. Dionne' s depodition testimony revedled that hedid, infact, usethe
Settlement agreement in reaching hisopinion. On the contrary, the court concluded that Mr. Dionne's
deposition testimony did not indicate that his opinion was based upon the settlement agreement and,

therefore, the agreement was not admissible under Rule 408.

We have reviewed the portion of Mr. Dionne' s deposition testimony asserted by the
Livelysin support of their argument, and we cannot say that the circuit court abused itsdiscretionin

declining to admit into evidence the settlement agreement.

2. Admissibility of Settlement Agreement to Demonstrate Rufus motive,
and to refute negative evidence regarding the Livelys conduct. During tria, the Livelys
acked thedrcuit court to recong der itsearlier ruling thet the* Sattlement and Indemnification Agresment”
wasnot admissble. TheLivelys arguedto the court that the document was admissible under Rule408
becauseit demonstrated Rufus motiveinwanting to own the Jetah stock, and because it would have
controverted Rufus assertion that the Livelys had refused any reasonable offer and had caused undue

delay.*

“Beforethis Court, the Livelysadditiondly arguethat the “ Settlement and Indemnification
Agreement” should have been admitted merely becausethe circuit court had allowed smilar evidence
involving settlements between the partiesto beadmitted. BecausetheLivelys havefaled to demondrate
that this theory was raised to and passed upon by the circuit court, it isnot proper for our review. This
Court haslong recognizedthat it “* islimited initsauthority to resolveassgnmentsof nonjuridictiond errors
to acongderation of those matters passed upon by the court below and fairly arisng upon the portions of
the record designated for appd latereview.”” Syl. pt. 4, in part, Devanev. Kennedy, 205W. Va. 519,

(continued...)
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Thedrcuit court conddered theLivelys arguments, and conduded that thedanger of unfair
prgiudicefromtheadmissionof thedocument itsdlf, with dl itsdetails substantialy outweighed itsprobeative
vaue? Firg, thedircuit court cond uded that the agreement was not sufficiently probative of Rufus motive
asit wastoo far removed intimefrom Rufus assertion thet he did not wishto ownthestock. Furthermore,
the court observed that during the period between Rufus commentsthat he did not wish to own thestock

and the negotiation of the settlement agreement, the situation facing Rufus had changed.

Second, astotheLivelys ability torebut Rufus' assertion that they had refused any

2Y(...continued)
519 S.E.2d 622 (1999) (citations omitted). Seealso Tiernanv. Charleston Area Med. Citr., Inc.,
203 W. Va. 135, 150 n.27, 506 S.E.2d 578, 593 n.27 (1998) (“* This Court will not pass on a
nonjurisdictiona question which hasnot been decided by thetrid court inthefirgingance.”” (citation
omitted)); Sateexrel. Clark v. Blue Cross Blue Shield of West Virginia, Inc., 203 W. Va. 690,
699, 510SE.2d 764, 773 (1998) (“ Typicdly, we have seadfadtly hdd to therulethat wewill not address
anonjurisdictiond issue that has not been determined by thelower court.”); Powderidge Unit Owners
Assnv. Highland Properties, Ltd., 196 W. Va. 692, 700, 474 S.E.2d 872, 880 (1996) (“[O]ur
review islimited to therecord asit sood beforethe circuit court a thetimeof itsruling.”); Syl. pt. 2, Trent
v. Cook, 198 W. Va 601, 482 S.E.2d 218 (1996) (“‘[T]he Supreme Court of Appeasislimitedinits
authority toresolveassgnmentsof nonjurisdictiond errorsto acond deration of those matterspassed upon
by the court bel ow and fairly arising upon the portions of the record designated for appellatereview.” Syl.
Pt. 6, in part, Parker v. Knowlton Const. Co., Inc., 158 W. Va. 314, 210 S.E.2d 918 (1975).”).

“Pursuant to Rule 403 of the West VirginiaRules of Evidence, “[4]lthough relevant,
evidence may beexcluded if its probative valueissubstantial ly outweighed by the danger of unfair
preudice, confusion of theissues, or mideading thejury, or by congderations of undue delay, waste of
time, or needless presentation of cumulative evidence” Aswith other evidentiary determinations, this
decisonwasdsowithinthediscretion of thecircuit court. McDougal v. McCammon, 193W. Va. 229,
236, 455 SE.2d 788, 795 (1995) (“The baance of prgudiceversus probative vauerequired by Rule403
isreviewed for aclear showing of abuse of discretion.” (citation omitted)). Seealso Reed v. Wimmer,
195W. Va. 199, 206, n.8, 465 S.E.2d 199, 206 n.8 (1995) (“Asagenerd matter, thetrid court has
broad discretion in dedidingwhether the probative vaue issubstantialy outweighed by the danger of unfair
prgjudicel.]” W. Va Rulesof Evid. 403.”).
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reasonable offer and had caused undue dday, thedrcuit court ruled thet asan dternative to admitting the
document its=f, the Livelyswould be permitted to explain their conduct to thejury by questioning witnesses
regarding thefact thet there had been settlement negotiations. In addition, thedrcuit court read to thejury
adipulation, whichwasagreed to by the parties, that explained that the Livelystook nolegd actionduring

the period of time that negotiations to resolve the parties' disputes were ongoing.

After athorough condderation of theparties argumentsand therelevant portionsof the
record before us, we again cannot condude that the circuit court abused its discretion in determining thet
the probative va ueof the settlement agreement wasout weighed by itsprgudicid vaue, andincraftingan
dternate method of dlowing the Livelysto respond to evidence that was negativeto their dams. “Only
rardy--andinextraordinarily compdling drcumstances--will we, fromthevigaof acold gppdlaterecord,
reverseatria court’ son-the-gpot judgment concerning thereativewe ghing of probativevaueand unfar
effect.” Reedv. Wimmer, 195 W. Va. 199, 206, n.8, 465 S.E.2d 199, 206 n.8 (1995). Seealso,
Satev. Guthrie, 194 W. Va 657, 683, 461 S.E.2d 163, 189 (1995) (“In applying Rule 403, it is
pertinent whether alitigant has somedternative way to dedl with the evidencethat it daimstheneed to
rebut that wouldinvolvealesser risk of prgjudiceand confusion”). Consequently, wefind that thedircuit

court did not err by excluding the “ Settlement and Indemnification Agreement.”

PThe Liveys assart an additiond assignment of error complaining that an expert witness
testifying on behdf of Rufuswas permitted to offer an opinion that was not disclosed during discovery.
Becausethiscaseisremanded for anew trid, and theLivelys arenow fully awareof theexpert’ sopinion,
we need not address thisissue.
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V.
CONCLUSION
For thereasonsexplainedinthebody of thisopinion, thecircuit court’ sorder of January
7, 1999, isreversed and this case is remanded for anew trial not inconsistent with this opinion.

Reversed and Remanded.
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