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Everyoneknowswhat it meansto“bargain”: two partiesinteract and reach an agreement
onthetermsof atransaction. By “agreement,” everyone comprehendsthat both sideshavereached a
mutual understanding.

| dissent because Syllabus Point 2 of the mgority opinion throws these basic rules of
contract law tothewind. Applying themgority’ sreasoning, aslong asone party to aninsurance contract
undergandstheterms of the agreement, it isirrdevant what the other Sde underdands. The agreement can
be unilateral by the insurance company; it need not be mutual.

Theinsurance company in this case sold the policyholdersapolicy which plainly,
unequivocdly said: “Rates. . . do not indude multi-car discount.” If theinsurance company saystherewas
no multi-car discount, then the plaintiff obvioudy could not have known about amulti-car discount. I they
did nat know, they could not have agreed to the discount. And if they did not even agree on the discount
that was not noted on the declarations page on the cover of the palicy, how in theworld could they have
agreed to the anti-stacking exclusion buried inside the policy?

| a0 dissent becausethe mg ority opinion chosenot to gpply, for reesonsnot discussed,

our recent holding in Mitchell v. Broadnax, WVa ___, SE2d___ (No. 25339, February

18, 2000). In Mitchdl, thisCourt applied saverd insurance satutesenacted by the L egidature, and hed

that when an insurance company relies upon an excluson in an insurance policy to avoid providing
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coverage, then theinsurance company bearsthe burden of proving (1) that it adjusted the palicy premium
sothat the premium was cons sent with theamount of coverage; and (2) thet the premium adjusment and
theexduson wereplainly communicated to the policyholder. Neither oneof theserequirementswas met
in this case.

Itiswell-settled law thet an insurance company may indludean “ anti-gtacking” excluson
In an automobileinsurance policy pursuant to W.Va. Code, 33-6-31(k)[1995]. SeeRussdll v. Sate
Auto Mut. Ins. Co., 188 S.E.2d 81, 422 S.E.2d 595 (1992). Aswe said in Miller v. Lemon, 194
W.Va. 129, 459 S.E.2d 406 (1995), when a policyholder buys asingle palicy to cover two or more
vehicles, and as part of the“bargain” with the insurance company gets a multi-car discount on the
premiums, then any * anti-stacking” exclusoninthe policy can beenforcegble. The Court’ sthinkingin
Miller v. Lemonwasthat, in theory, the policyhol der and insurance company had reeched an ams-ength
agreement: inreturnfor lower premiumson two vehicles, the policyholder agreed to lower coverage
through the operation of the anti-stacking exclusion.

Thekey toenforang an anti-sacking exdusonisthat the policyhol der must have somehow
known about and agreed to the exclusion, and a aminimum, known about and agreed to the reduced
premiums. The policyholder must learn about the reduced premium and reduced coverage beforealoss
occurs-- otherwise, how can there be an agreement on the policy terms? In explaining how courtsareto
goply W.Va. Code, 33-6-31(K) to an excluson such asan anti-gacking one, this Court dated, a Syllabus
Point 5 of Mitchell, that:

When aninsurer incorporates, into apalicy of motor vehideinsurance, an
exclusion pursuant to W.Va. Code 8 33-6-31(k) (1995)(Repl. Vol.



1996), theinsurer must adjust the corresponding palicy premium o that
the exclusion is “consistent with the premium charged.”

Additiondly, citing to our seminal case adopting the doctrine of reasonabl e expectations, we stated at
Syllabus Point 8:
“Aninsurer wishing to avoid liability on apolicy purporting to give

genera or comprehens ve coverage must make exclusionary clauses

conspicuous, plain, and clear, placing themin such afashion asto make

obvioustheir relationship to other policy terms, and must bring such

provisonsto the attention of theinsured.” Syllabus point 10, National

Mutual Insurance Co. v. McMahon & Sons, Inc., 177 W.Va. 734,

356 S.E.2d 488 (1987).

Intheingtant case, the West Virginialnsurance Guaranty Association -- after theloss
occurred, during the course of litigation -- showed up in place of theinsurance company and did somemeath
based upon the West Virginia Automobile Insurance Plan Manual Private Passenger Auto Rating
Worksheset. | am at aloss what this manual hasto do with this case, sinceits pretty clear that the
policyholdersnever got acopy, and therefore couldn't haverdied uponit to caculatetha r own premiums.

Anyway, the Association submitted an affidavit indicating thet, eventhough they didn't
know it, the policyholders had received amulti-car discount on their various palicies, and thet because of
thisadjustment to the palicy premiums, the policyholders had “ bargained” for the anti-stacking language
intheir automobileinsurancepolicies. Wemeade dear in Mitchell, however, that such an “ after-the-fact”
affidavit showing apremium adjusment, an affidavit that magically gppearsduring the course of alawsuit
well after apolicyholder hasmadeadam, isinsufficient doneto support the enforceahility of apolicy

exclusion.



Our uninsured motorigt datutes require thet the policyholder betold, up front, when they
are buying the palicy, in conspicuous, plain, dear language, that their premiums have been adjusted to
reflect an excluson or other conditioninapolicy. Therewasno evidenceintherecord of thiscasethat
the policyholderswereever toldthey received a“ multi-car discount” inreturnfor ther “agreeing” tothe
anti-gacking languageinthe palicy. Therewascertainly no evidenceto even show hewastold about the
exigenceof theanti-gacking language, or any evidencethdt itseffect on hiscoveragewasexplaned tohim.
Aswesad repesatedly in Mitchdll, satelaw prohibits an insurance company fromincluding in apolicy
“exceptionsor conditionswhich deceptively affect therisk purported to beassumed inthe generd coverage
of the contract” -- and an exclusion is deceptive when its existence and effect isnot explainedto a
policyholder.

In sum, there was no bargaining going on between the policyhol ders and theinsurance
company inthiscase. Therewas cartainly no evidence that the premium charged was congstent with the
anti-stacking exclusion, asisrequired by W.Va. Code, 33-6-31(k). Theinsurance company surprised
the policyholders, and told them they didn’t buy what they thought they were buying long after it took --
and kept -- their money. TheLegidauredid not intend such apatently unfair result whenit enacted W.Va.
Code, 33-6-31(k).

| would havereversed thecircuit court’ sorder and remanded the casefor further hearings
pursuant to longstanding contract law principlesand our holding inMitchell. | therefore respectfully

dissent.



