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The Opinion of the Court was delivered PER CURIAM.
JUSTICE STARCHER dissents and reserves the right to file a dissenting opinion.



SYLLABUSBY THE COURT

1. “**Uponmationtodirect averdict for the defendant, the evidenceisto beviewed
inlight mogt favorableto the prosecution. 1tisnot necessary ingppraisngitssufficency thet thetria court
or reviewing court be convinced beyond areasonable doubt of theguilt of the defendant; the questioniis
whether thereissubstantia evidence upon which ajury might judtifigbly find the defendant guilty beyond
areasonable doubt.” Satev. West, 153 W.Va. 325, [168 S.E.2d 716] (1969)." Syllabus Point 1,
Satev. Fischer, 158 W.Va. 72, 211 S.E.2d 666 (1974).” SyllabusPoint 3, Statev. Taylor, 200
W.Va 661, 490 S.E.2d 748 (1997).

2. “*Thefunction of an gppdlatecourt when reviewing thesufficdency of theevidence
to support acrimind conviction isto examine the evidence admitted at trid to determine whether such
evidence, if believed, is sufficient to convince areasonable person of the defendant's guilt beyond a
reasonable doubt. Thus, therdevant inquiry iswhether, after viewing the evidencein the light most
favorableto the prosecution, any rationd trier of fact could havefound theessentid dementsof thecrime
proved beyond areasonable doubt.” Syl.Pt. 1, Satev. Guthrie, 194 W.Va. 657, 461 S.E.2d 163
(1995).” Syllabus Point 1, State v. Hughes, 197 W.Va. 518, 476 S.E.2d 189 (1996).

3. “* A crimind defendant challenging the sufficiency of the evidenceto support a
conviction takeson aheavy burden. Angppellate court must review dl theevidence, whether direct or
drcumdantid, in thelight most favorableto the prosecution and mugt credit dl inferencesand credibility
assessmentsthat the jury might have drawn in favor of the prosecution. The evidence need not be

incong gent with every conduson savethat of guilt solong asthejury can find guilt beyond areasonable



doubt. Credibility determinationsarefor ajury and not an gppellate court. Findly, ajury verdict should
be st asdeonly when the record contains no evidence, regardiessof how it isweighed, fromwhichthe
jury could find guilt beyond areasonable doubt. To theextent our prior casesareinconagtent, they are
expressly overruled.” Syl.Pt. 3, Satev. Guthrie, 194 W.Va 657, 461 SE.2d 163 (1995).” Syllabus
Point 2, State v. Hughes, 197 W.Va. 518, 476 S.E.2d 189 (1996).

4, “ Although premeditationand ddliberation arenot measured by any particular period
of time, theremust be some period between theformation of theintent to kill and theactud killing, which
indicatesthekillingisby prior caculation and desgn. Thismeansthere must be an opportunity for some
reflection on theintentiontokill after itisformed.” Syllabus Point 5, Satev. Guthrie, 194 W.Va. 657,
461 S.E.2d 163 (1995).

5. “‘The" manifest necessty” inacrimina case permitting the discharge of ajury
without rendering averdict may arisefromvariousarcumgtances. Whatever thedrcumstances, they must
beforceful to meet the statutory prescription.” [SyllabusPoint 2], Satev. Little, 120W.Va. 213, [197
S.E. 626 (1938)].” Syllabus Point 2, Sate ex rel. Dandy v. Thompson, 148 W.Va. 263, 134 SE.2zd
730 (1964), cert. denied, 379 U.S. 819, 85 S.Ct. 39, 13 L.E.2d 30 (1964).

6. “Wherethetrid court erroneoudy permitsinadmissible mattersto beintroduced
into evidence, such error does not create amanifest necessity for amidtria within the meaning and intent
of Code, 1931, 62-3-7.” Syllabus Point 1, Sate ex rel. Dandy v. Thompson, 148 W.Va. 263, 134
S.E.2d 730 (1964), cert. denied, 379 U.S. 819, 85 S.Ct. 39, 13 L.E.2d 30 (1964).

7. “““Ordinarily where objectionsto questionsor evidence by aparty aresustained

by thetria court during thetria and thejury instructed not to consider such matter, it will not conditute



reversbleerror.” Syl. pt. 18, Satev. Hanric, 151W.Va 1, 151 SE.2d 252 (1966).” Syl. pt. 3, Sate
v.Lusk, 177 W.Va [517], 354 SE.2d 613 (1987).” SyllabusPoint 2, Satev. Ayers, 179 W.Va 365,

369 S.E.2d 22 (1988).



Per Curiam:

Thiscaseisbeforethis Court upon gpped of afind order of theCircuit Court of Berkdey
County entered on February 10, 1999. Pursuant to thet order, the gppelant and defendant bel ow, Banner
Cornd Catlett, was sentenced to lifein prison without mercy uponajury verdict of guilty of first degree
murder. Theappdlant o received aone-to-three-year sentencefor hisconviction of attempted escape
from apublic safety officer. Inthisapped, the appdlant contends that the circuit court erred by not
granting hismotion for judgment of acquittal becausethe evidence presented at tria did not establish
beyond areasonable doult that hewas crimindly responsblefor hisactions a thetime of the offense. The
gopdlant dso contends thet the drcuit court should have granted his moation for acquittal because therewas
insufficient evidenceof premeditationto support afirst degreemurder conviction. Theappd lant further
assartsthat the circuit court erred by not declaring amigtria after one of the State’ sexpert witnesses
mentioned the existence of excluded evidence. Findly, the appd lant asksthat this Court recongder its
ruling with regard to thetria court’s order removing him from Sharpe Hospital and placing himin the
custody of the Department of Corrections to begin his prison sentences.”

This Court has beforeit the petition for appedl, the entire record, and the briefsand

argument of counsel. For the reasons set forth below, the final order of the circuit court is affirmed.

'Seeatev. Catlett,  W.Na __,  SE2d__, (No. 25404, duly 14, 1999).



Thegppd lant wasindicted in February 1996, for thearson of hisgrandfather’ shouse,
Whileawaiting trid, thegppd lant wastrangported to the South Central Regiond Jall a the State! srequest
for acompetency/crimina responsibility evauation. Upon hisreturnto the Eastern Regiond Jail, the

appellant was released on bond.

Approximately onemonth after being released on bond, the gppel lant entered thetrailer
home of an acquaintance, Andrew Mason, and fatally shot him twiceinthe head. Subsequently, the

gopdlant was arrested for murder. He attempted to escape during hisarraignment on the murder charge.

OnJune4, 1997, the gppdlant wastried on thearson chargein Berkdey County. Hewas
found not guilty by reason of mentd illnessand wasplaced in SharpeHospita, amenta hedthfacility, for
aperiod not to exceed twenty years. In September 1997, the appelant escaped from Sharpe Hospitd.

Hewaslocated in Cdliforniaonemonth later and wasreturned to West Virginiaafter hewaived extredition.

In February 1998, the appd lant wasindicted for the murder of Andrew Mason and for
atempted escapefrom apublic safety officer. Attrid, theagppelant never disputed that hekilled Andrew
Mason, but indtead, daimed that hewasnot crimindly respongblea thetime of theoffense. On April 30,
1998, theappd|ant wasfound guilty of first-degree murder and attempted escape. Hewas sentenced to

lifewithout mercy for thefirg-degree murder conviction and one-to-three yearsfor the attempted escape.
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Theregfter, the appd lant wastransferred from Sharpe Hospital to the custody of theWest Virginia

Department of Corrections to begin his prison sentences. This appeal followed.

Ashisfirg assgnment of error, the gppellant contends that the circuit court erred by not
directing averdict of acquittal by reason of insanity. The gppellant maintains that the evidence was
insufficient to establish beyond areasonable doubt that hewas crimindly respongblefor hisactionsat the
time of the offense. In SyllabusPoint 3 of Satev. Taylor, 200 W.Va. 661, 490 S.E.2d 748 (1997),

this Court stated that,

“*Uponmation to direct averdict for the defendant, the evidenceisto be
viewed in light most favorableto the prasecution. 1t isnot necessary in
appraising its sufficiency that the trial court or reviewing court be
convinced beyond areasonable doubt of the guilt of the defendant; the
question iswhether thereissubgtantia evidence uponwhich ajury might
judtifigbly find the defendant guilty beyond areasonable doubt.” Satev.
West, 153 W.Va 325[168 S.E.2d 716] (1969).” SyllabusPoint 1,
Satev. Fischer, 158 W.Va. 72, 211 S.E.2d 666 (1974).

With respect to whether the evidence is sufficient to support the crimind conviction, thisCourt heldin
Syllabus Points 1 and 2, respectively, of Sate v. Hughes, 197 W.Va. 518, 476 S.E.2d 189 (1996):

“Thefunction of an appellate court whenreviewing thesufficiency of the
evidenceto support acrimina conviction isto examine the evidence
admitted at tria to determine whether such evidence, if believed, is
sufficient to convince areasonable person of the defendant'sguilt beyond
areasonabledoubt. Thus, thereevantinquiry iswhether, after viewing
the evidenceinthelight most favorable to the prosecution, any rationd
trier of fact could havefound theessentid dementsof the crime proved



beyond areasonabledoubt.” Syl.Pt. 1, Satev. Guthrie, 194 W.Va
657, 461 S.E.2d 163 (1995).

“A crimina defendant challenging the sufficiency of theevidenceto
support aconviction takes on aheavy burden. An gppdllate court must
review al theevidence, whether direct or drcumdantid, inthelight most
favorableto the prosecution and must credit dl inferencesand credibility
assessmentsthat thejury might have drawn in favor of the prosecution.
The evidenceneed not beincong stent with every concluson savethat of
guilt so long as the jury can find guilt beyond a reasonable doubt.
Credibility determinationsarefor ajury and not an appellate court.
Findly, ajury verdict should be set aside only when the record contains
no evidence, regardiessof how it isweighed, fromwhichthejury could
find guilt beyond areasonable doubt. To the extent our prior casesare
Incons stent, they areexpresdy overruled.” Syl.Pt. 3, Satev. Guthrie,
194 W.Va. 657, 461 S.E.2d 163 (1995).

In support of hisassartion that hewas not arimindly respongblea thetime of the offense,
the gppd lant presented thetestimony of Dr. Scott Pollard, apsychiatrist & Sharpe Hospitd and Dr. Martin
Boone, aneuropsychologist fromtheWest VirginiaUniversity School of Medicine. Both of theseexperts
diagnosed the gppd lant as suffering from paranoid schizophreniaand fixed ddusond bdiefs. Spedificaly,
Dr. Pollard testified thet the gppellant had apersistent delusiond belief that amicrodot chipwasplanted
behind one of hisearsthrough which he rece ved communi cations from people who were contralling his

behavior.

In response, the State presented evidence that the appellant was sane at thetime he
murdered Andrew Mason. Inthisregard, Dr. David Clayman, adinicd psychologig, testified thet he

eva uated the gppdlant at the South Central Forensc Unit following the murder of Andrew Mason. Dr.



Clayman testified that the appellant’ s problems stemmed from polysubstance abuse and antisocia
persondity. Hedated that the gppelant wasfaking amentd illness and therewas nothing to indicate that
theappd lant lacked crimind respongbility a thetimeof theoffensa. Smilarly, Dr. Danid Thiglewate, a
psychiatrist, testified about the gppellant’ s history of chronic substance abuse. He opined that the
clamant’ sconduct wasdriven by abuseof drugsand dcohal. Dr. Thistlewaite further testified that based
on hisobservations, hebdieved thegppdlant wasmaingering to avoid being charged withacrimeor sent
toprison. Hestated that the gppe lant presented different and incons stent symptomsreflecting arefusal
to cooperate not caused by psychosis. In addition to this expert testimony, the State presented the
testimony of two employessof the Southern Regional Jal. They testified thet the appellant independently

told them that he had $100,000 if someone would help him escape.

Althoughthemental hedith expertsoffered differing opinions, wedonat find that thedircuit
court erred by presenting the sanity issuetothejury. AsthisCourt has previoudy noted, “‘[t|heSta€' s
burden of proving sanity beyond areasonable doubt doesnat mean that the sanity evidence must beentirdy
without contradictions.”” Satev. McWilliams, 177 W.Va. 369, 379, 352 S.E.2d 120, 130 (1986)
(atation omitted). Furthermore, when the evidenceisviewed initsertirety in thelight most favorableto
the State, wefind that therewas substantia evidence presented to thejury fromwhichit could conclude

that the appellant was sane at the time he murdered Andrew Mason.

The appdlant aso contends that the circuit court should have granted his motion for

acquitta onthegroundsthat the State presented no evidence of premeditation, anecessary dement of first

5



degreemurder. Thegppdlant daimsthat theevidenceat trid showed that themurder wasmotivdessand

random.

To the contrary, the State maintainsthat premeditation was proven by the gppdlant’s
datement which he gaveto State Trooper Jason Lang after hisarrest. During histestimony, Trooper Laing
read the appellant’ sstatement which related the eventsleading up to Andrew Mason' sdeath. The
appdlant told Trooper Laing that hewaked through thewoodsto Mason’ shousg, kicked in thefront door,
pointed theguna Mason and said “thisisfrom theriver of desth.” Hethen pulled thetrigger, but thegun
did not fire. The gppdlant lowered the gun and Mason asked what was going on. The gppdlant began
laughing and said hewas going Spatlighting for dear. Whiletdling Masonwhy he wasthere, the gppdlant
corrected the weagpon mafunction. Hethen pulled thetrigger again shooting Mason inthehead. Mason
fdl to thefloor in the kitchen, and the gppd lant went to search the other roomsin thetrailer to seeif
Mason' sroommeatewasa home. When hedid not find Mason' sroommete, the gppelant returned to the
kitchen and shot Mason again beforeleaving thetraller. Theforensc pathologist tedtified that Masonwas

alive when he sustained each gun shot and that either shot would have been fatal.

In Syllabus Point 5 of Satev. Guthrie, 194 W.Va 657, 461 SE.2d 163 (1995), this

Court held that:

Although premeditation and deliberation are not measured by any
particular period of time, there must be some period between the
formation of theintent to kill and the actud killing, which indicatesthe
killingisby prior caculaion and design. Thismeansthere must be an
opportunity for some reflection on the intention to kill after it isformed.
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Based onthe gppdlant’ s datement, the jury could have eedily conduded beyond areasonable doulbt thet
theappdlant acted with premeditation and deliberation. Thejury could havedetermined that the appellant
formulated hisintent to kill ontheway to Mason' strailer, while hewas Sanding before Mason fixing the
gun so it would fire, or when hewaslooking for Mason’ sroommate. In any event, the State clearly

presented sufficient evidence of first-degree murder to prevent the granting of a motion for acquittal.

Theagppdlant next arguesthat thetria court should have declared amitrid after oneof
the State’ s experts mentioned the existence of excluded evidence. During histestimony, Dr. Clayman
dluded to thefact that his opinion was based, in part, on evidence that could not be presented to the jury.
Dr. Clayman wasreferring to thefact that the daimant escgped from Sharpe Hospita in September 1997.
Prior totrid, the circuit court granted the appellant’ smotion in limine to exclude thisevidence. The
gppellant arguesthat these references suggested to thejury that Dr. Clayman’ sopinionshould be given
more weight because it was based on additiona evidence not considered by the other experts. He
contendsthat thecircuit court should havegranted amigrid becausethereferenceto excluded evidence

prejudiced the jury against the defense experts.

The record showsthat counsel for the appellant objected at least once during Dr.
Clayman' stestimony when hereferred to the exd uded evidence and moved for amidrid at the condusion
of histestimony. Alternatively, thegppelant’ scounsd movedto srikeDr. Clayman’ sentiretestimony.

Asafind option, the gopdlant’ s counsd requested thet thejury be given acurativeingruction. After some



discusson, thedreuit court decided to givethe curaiveingruction. Bath the gppdlant and the Siate agreed

that a curative instruction was appropriate.

In Syllabus Point 2 of Sateexrel. Dandy v. Thompson, 148 W.Va 263, 134 SE.2d
730 (1964), cert. denied, 379 U.S. 819, 85 S.Ct. 39, 13 L.E.2d 30 (1964), this Court held that:

“The*manifest necessity’ inacrimind case pamittingthedischargeof a

jury without rendering averdict may arisefrom various circumstances.

Whatever the circumstances, they must beforceful to meet the Satutory

prescription.” [Syllabus Point 2], Satev. Little, 1220 W.Va. 213, [197

S.E. 626 (1938)].
ThisCourt further explained that “[w] herethetrid court erroneoudy permitsinadmissible maitersto be
Introduced into evidence, such error does not create amanifest necessity for amigria withinthe meaning
and intent of Code, 1931, 62-3-7."? SyllabusPoint 1, Thompson. This Court has aso stated that
“*“IoJrdinarily where objectionsto questions or evidence by aparty are susaned by thetrid court during
thetrid and thejury ingructed not to consder such matter, it will not condtitute reversbleeror.” Syl. pt.
18, Satev. Hanric, 151 W.Va. 1, 151 SE.2d 252 (1966)." Syl. pt. 3, Satev. Lusk, 177 W.Va.
[517], 354 S.EE.2d 613 (1987).” Syllabus Point 2, Sate v. Ayers, 179 W.Va. 3
65, 369 SE.2d 22 (1988). Giventhefact that the drcuit court gave acurativeingructionin thiscasewhich

the partiesagreed to, wedo not find that the circuit court abused itsdiscretion by denying the gppdlant’s

motion for amistrial.

AV.Va Code§ 62-3-7 (1923) providesthat “inany crimind casethe court may discharge
thejury, when it gppearsthat they cannot agreein averdict, or that there ismanifest necessity for such
discharge.”



Fndly, the appe lant asksthis Court to reconsder itsprior decison affirming the circuit
court’ sorder removing him from Sharpe Hospitd and placing him inthe custody of the Department of
Correctionsto begin his prison sentences. Having thoroughly addressad thisissuein Satev. Catlett,
WVa___,  SE2d__ (No. 25404, July 14, 1999), we declineto reconsider our decison on the
basisof resjudicata. See Syllabus Point 4, Blake v. Charleston Area Medical Center, Inc., 201

W.Va. 469, 498 S.E.2d 41 (1997).

Accordingly, for thereesons st forth @ove, thefind order of the Circuit Court of Berkdey

County entered on February 10, 1999, is affirmed.

Affirmed.



