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SYLLABUSBY THE COURT

1. After thedautory period of timeduring which apaternity acknowledgment made
pursuant to W.VVa. Code, 48A-6-6 [1997] may be rescinded has passed, proof by clear and convincing
evidence of fraud, duress, material mistake of fact, or smilar circumstance raising serious equitable
concernsisanecessay prerequistefor acourt to entertain achdlengeto the vdidity and effectiveness of
such a paternity acknowledgment. 2. In considering the merits of a challengeto a
paternity acknowledgment made pursuant to W.Va. Code, 48A-6-6 [1997], acourt’ sdecison whether
torender theacknowledgment invaid or ineffectiveisto bemadeonly after consideration of dl gpplicable
preferences, presumptions, and equitableprind plesestablished inour paternity jurigorudence, withthebest
interestsof the child being aparamount congderation. To the extent that Syllabus Point 2 of Sateexrd.
W.Va. DHHR on behalf of Laura F. M. v. Cline, 197 W.Va. 79, 475 S.E.2d 79 (1996) differsfrom

this holding, it is hereby modified.



Starcher, Justice:

Intheingtant casewefindthat anaturd father hastheduty to providesupport for hischild,
despite the fact that another man initialy agreed to be listed asthe child’ sfather on the child' sbirth

certificate.

l.
Facts & Background

We have before usalimited record from only one of severd legd proceedingsthet are
involved intheingant case. Certain thingswe know, and other thingswe do not know. Webdieve that
we do know enough to make a decision on the issues that are presented to us for decision.

Weknow that on August 31, 1994, ababy named Robert Early Tyler C. (“thechild”) was
bornin Charleston, West Virginia (Weuseinitidsfor last namesbecausethisisasenstivecase) The
child’s mother isMs. Kimberly P. (“Ms. P.”).

Atthetimeof thechild shirth, Ms P. wasmarriedto Mr. Miched K. (“Mr.K.”"). Ms.
P. did not list afather’ snameonthechild shirth certificate a thetimeof thechild shirth. A month before
the child' shirth, on July 24, 1994, Mr. K. hed filed adivorce action againg Ms. P. inthe Circuit Court of

Raleigh County.



Two wesksafter the child shirth, on October 12, 1994, Ms P. and Mr. Robert C. (“Mr.

C") signed anotarized paternity acknowledgment, pursuant to W.Va. Code, 48A-6-6 [1997]* gating thet

"W.Va. Code, 48A-6-6 [1997] isthe most recent version of astatutory provision regarding
paternity acknowledgment. Thisprovisonwasfirg enacted in 1989 and hasbeen amended threetimes
in the past 10 years-- in 1990, 1995, and 1997. (See note 4 infra for adiscussion of the statutory
higory.) We have viewed changesto thisgtatute as procedurd and remedid, and thereforeto be gpplied
retroactively. See, eg., Mildred L. M. v. John O. F., 192 W.Va 345,  n.10, 452 S.E.2d 436,
442-43 n.10 (1994); Kathy L. B. v. Patrick J. B. Jr., 179 W.Va 655, _ n.9, 371 SE.2d 583, 586
n.9(1988). A “presumptively retroactive’ approach to changesin paternity-related statutes seems
gopropriate to avoid the condtitutiondly questionable crestion of different dasses of children and parents
with different rights and duties that depend on arbitrary factors such aswhen achild wasborn or whena
legdl action wastaken or begun. Wewill inthisopinion generdly refer to and base our opinion on the
current (1997) verson of the Satute, unless by the use of another date in bracketswe wish to specificaly
refer to an earlier version.

The current version of W.Va. Code, 48A-6-6 states:

8 48A-6-6. Establishing paternity by acknowledgment of natural father.

(8 A written, notarized acknowledgment by both the man and woman
thet themanisthefather of thenamed childlegdly esablishestheman as
the father of the child for all purposes and child support may be
established under the provisions of this chapter.

(b) The written acknowledgment shall include:

(1) Filing instructions,

(2) Theparties socid security numbers and addresses,
and

(3) A statement, given orally and in writing, of the
dternativesto, thelega consequencesof, and therights
and obligationsof acknowledging peternity, induding, but
not limited to, the duty to support achild. If ether of the
parents is a minor, the statement shall include an
explanaion of any rightsthat may beafforded duetothe
minority status.

(o) Falureor refusd toindudedl information required by subsaction (b)
of thissection shdl not affect thevdidity of thewritten acknowledgmert,
in the absence of afinding by acourt of competent jurisdiction that the
acknowledgment was obtained by fraud, duress or materia mistake of
fact, as provided in subsection (d) of this section.

(d) An acknowledgment executed under the provisions of this section

(continued...)



Mr. C.wasthebiologicd father of thechild. Thisresulted inthehirth certificate of the child being amended
by the State Bureau of Vitd Statisticsto show Mr. C. asthe child' sfather, and to show the child' slast
nameas“C.”.

On December 1, 1994, Ms. P. and Mr. K. were divorced by order of the Circuit Court
of Raegh County. Theorder granting thedivorce, agreedtoby Mr. K. and Ms P., Sated that therewere
no children born of the parties’ marriage.’

We do not know whet triggered the subsequent involvement of the appellant State Child
Support Enforcement Divigon (“the Divison™) in seeking support for thechild. Whatever thereason, in
Marchof 1995, the Divisonindituted alegd proceeding in Raleigh County againg Mr. C., to esablish Mr.

C.’sduty to pay support for the child.

!(...continued)

may be rescinded within the earlier of sixty days from the date of
execution or thedate of anadminigrativeor judicia proceeding reaing
tothechildinwhichthe Sgnatory isaparty. After the Sxty-day period
hasexpired, theacknowledgment may thereefter bechdlenged only onthe
bassof fraud, duressor materid mistake of fact, upon afinding of clear
and convincing evidence by acourt of competent jurisdiction. Thelegd
regpongbilities, including child support obligations, of asgnatory tothe
acknowledgment may not be suspended during any chdlenge, except for
good cause shown.

(€) Theorigind written acknowledgment should befiled with the sate
regidrar of vital datidics. Upon recaipt of any acknowledgment executed
pursuant to this section, the registrar shall forward the copy of the
acknowledgment to the child support enforcement division and the
parents, if the address of the parentsisknown to theregigrar. If abirth
certificate for the child has been previoudy issued which isincorrect or
incomplete, a new birth certificate shall be issued.

“In summarizing the various lower court proceedingsinvolved in the instant case, we omit
distinguishingwheat proceading occurred beforeafamily master fromwhat occurred beforeadireuitjudge,
because this difference is of no significance to our decision.
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Inthat proceeding, Mr. C. gpparently requested blood testing ontheissue of whether he
wasthechild shiological father. Testingwasordered, and the resultsexcluded Mr. C. asthechild's
biologica father. The Raeigh County action againg Mr. C. wasvoluntarily dismissed by theDivisonon
October 6, 1996. Thedismissd order did not addresstheissueof whether Mr. C.’ sname should continue
to be listed as the child’ s father on the child’ s birth certificate.

TheDivison then filed apaternity/child support action agang Mr. K. in Fayette County -
induneof 1997. Thisisthecaseinwhichtheingant goped istaken. TheDivison'slawyer inthe Fayette
County action may not haveknownthedetallsof theearlier legd action that the Divison hedfiled against
Mr. C. in Raleigh County.

IntheDivison' scaseagaing Mr. K., the Fayette County court ordered bloodtesting. The
test results showed that Mr. K. wasin fact the biologica father of the child. By order entered June 30,
1998, the Fayette County court held that Mr. K. wasthelegd father of the child, ordered Mr. K. to pay
child support, and ordered that Mr. K.’s name be placed on the child’ s birth certificate.

Subsequently, in July of 1998, the State Bureau of Vitd Staidtics, having recaived the
Fayette County court order thet required theligting of Mr. K asthechild’ sfather, advissed Mr. K.’ scounsd
that therewas dready afather -- Mr. C. -- liged onthe child' shirth certificate. Based on thisinformation,
Mr. K. moved the Fayette County court to set aside the court’ s previous June 30, 1998 order, and to
dismissthe Division’s case against Mr. K.

On April 14, 1999, the Fayette County court granted Mr. K.’smotion, and vacated its
previousorder that established Mr. K. asthe child’ sfather and that required Mr. K. to pay child support.

The Division excepted to this ruling and brings the instant appeal.
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.
Sandard of Review

Thedrcuit court’ sruling hinged prindpally on mattersof legd interpretetion thet wereview

de novo.

[1.
Discussion

Webegin our discusson by reviewing saverd casesinwhich thisCourt haslooked a the
esteblishment of paternity by acknowledgment under W.Va. Code, 48A-6-6. Wethen review severd of
our caseswheretheissueof blood test evidence has arisen with respect to the determination of lega
paternity. Finaly, weapply what we havegleaned from thisreview to thefactsand issuesin theingtant

appeal.

A.
Pater nity Acknowledgment Pursuant to W.Va. Code, 48A-6-6

In Chrystal R M. v. Charlie A. L., 194 W.Va. 138, 459 S.E.2d 415 (1995), we
discussed acknowledgment of paternity pursuant to W.Va. Code, 48A-6-6 (thetext of the current Satute

Is at note 1 supra; the statutory history is discussed at note 4 infra.).



We stated in Chrystal R. M. that the purpose of

... dlowing for acknowledgment of paternity by written agreement [under

48A-6-6], isto enable the biological father to acknowledge thisfact

without going through an expensive and often protracted hearing to

establish paternity [by filing an action in court under other statutory

provisions].?
194 W.Va. At 141, 459 S.E.2d at 418

We havebeen somewhat rd uctant to find that a48A-6-6 paternity acknowledgment may
be successfully chalenged. For example, in Sate ex rdl. W.Va. DHHR on behalf of Laura F. M.
v. Cline, 197 W.Va. 79, 475 S.E.2d 79 (1996), a paternity acknowledgment pursuant to W.Va. Code,
48A-6-6[1990] wascompleted by the mother and Mark Edward C., acknowledging that Mark Edward
C. wasthefather of arecently born child. A short time thereafter, the mother filed achild support action

agang Mark Edward C., andthefamily law master refused to order blood testsat Mark Edward C.’s

Other jurisdiictions recognize the establishment of paternity by acknowledgment, taking varying
gpproachesto the procedure, depending onthe particular factsand controlling Satutory language. See,
e.g., Womack v. Cook, 634 So.2d 322 (Fla. 1994); Qullivan v. Sate, 38 Conn.Supp. 534, 453 A.2d
91 (1982). In Dept. of Social Servicesv. Franzel, 204 Mich.App. 385, 516 N.W.2d 495 (1994),
app. den., 447 Mich. 834, 525 N.W.2d 456, the court permitted the impeachment of an acknowledgment
of parentage by blood tests. In Siephenson v. Nastro, 192 Ariz. 475, 967 P.2d 616 (1998), the court
held that amather’ suntimely alegation thet her Sgnature on apaternity acknowledgment wasforged did
not establish fraud, duress, or amaterid mistake of fact that would overcomethebest interestsof the child
and invdidate apaternity established by acknowledgment. InB.O. v. C.O., 404 PaSuper. 127,590 A.2d
313(1991), the court found fraud and set asde an acknowledgment of paternity. In\Wochter v. Ascero,
379 Pa.Super. 618, 550 A.2d 1019 (1988), the court found that a paternity acknowledgment could not
be challenged because of equitable estoppd. InLeachv. Alford, 63 N.C.App. 118, 304 S.E.2d 265
(1983), the court held that there was not an absol ute bar to challenging paternity established by
acknowledgment; accord, State v. Mendoza, 240 Neb. 149, 481 N.W.2d 165 (1992). But see
Sate ex rel. Fulton County DHSv. Kenneth J., 99 Ohio App.3d 475, 651 N.E.2d 27 (1994)
(challenge to paternity acknowledgment not permitted).
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request. Thecircuit court overruled the family law master, and ordered that blood tests could be
performed.

ThisCourt reversad thedircuit court, holding that the Legidature hed established thet “[f]he
only way thefather’ sacknowledgment of paternity canbe revoked would bethrough afinding thet it was
obtained from him under fraud or duress” and that no such duress or fraud had been shown or aleged.

197 W.Va at 83, 475 S.E.2d at 83.*

In Sate ex rel. David Allen B. v. Somerville, 194 W.Va. 86, 459 S.E.2d 363

(1995), wehdd that whileblood tesssmay beadmissibleto chalengethe paternity that isestablished by

*Asexplained below, the“fraud or duress’ language wasadded to the statutein 1995, when the
requirement of court action in connection with an acknowledgment of paternity was removed.

Inthe 1989 and 1990 versons of 48A-6-6, an acknowledgment of paternity by anatura father
wasfiled asan gpplication to the drcuit court to establish paternity. Thedrcuit court, “if satisfied thet the
goplicantisthenaturd father and thet establishment of therdaionshipisfor the best interest of thechild,”
wasto makean order of paternity and the child wasthereby made“legitimate.” Id. Additiondly, the
datute provided that “awritten acknowledgment by both the man and womean that themanisthefather of
the named child legally establishesthe man asthefather of thechild for al purposesand child support can
be established under the provisions of this chapter.” Acts of the Legidature 1989, c. 154; Acts of
the Legislature 1990, c. 40.

In 1995, 48A-6-6 was changed to diminate the requirement of court gpprova to establish paternity
by acknowledgment. Instead of seeking a court order, both parents were to file a notarized
acknowledgment with the Sateregidrar of vitd gatigics. The 1995 revison added thislanguage: “The
acknowledgment of paternity isirrevocable from the time of execution, unless a court of competent
jurigdiction findsthat such acknowledgment was obtained by fraud or duress” Actsof the Legidature
1995, c. 88.

In 1997, 48A-6-6 was changed to authorize rescinding of the acknowledgment within 60 days of
itsexecution. The*fraud or duress’ groundsfor subsequently challenging an acknowledgment were
changed to add “material mistake of fact.” The language stating that paternity established by
acknowledgment was “irrevocable” was removed. See 1997 language at note 1, supra.



W.Va. Code, 48A-6-6, the challenge must be madein thefirst instance by aperson who hasstanding to
makesuchachalenge. Wesaidin Syllabus Point 3 that whilean alleged biological parent may have
ganding to chdlenge paternity that has been established under W.Va. Code, 48A-6-6, agrandparent does
not havesuch sanding. Additionaly, in Smmonsv. Comer, 190 W.Va 350, 357,438 SE.2d 530, 537
(1993), we gated that amother would not ordinarily have sanding to assert that afather whose paternity
was established pursuant to W.Va. Code, 48A-6-6 was not the biological father.

B.
Paternity & Blood Tests

TheStatehasabroad rolein theenforcement of child support, including theestablishment
of paternity indisputed cases. Kathy L. B. v. Patrick J. B., 179W.Va 655, 658, 371 S.E.2d 583, 585
(1988). Courtstend to view claims seeking to bar apaternity claim on the bass of resjudicata with
closescrutiny, inlight of the sate’ sinterest in natural fathers' support of their children -- and more
generdly, in seeing that children are supported. Shelby J. S v. GeorgelL. H., 181 W.Va 154, 155-56,
381 S.E.2d 269, 270-71 (1989).

Intheingant case, thedircuit court ruled thet the“biological” paternity of Mr. K. that was
shown by the blood test results did not overcomethe”lega” paternity of Mr. C. that wasestablished by
the W.Va. Code, 48A-6-6 acknowledgment.

Totheextent that the circuit court’ sruling in theinstant case recognized that blood test
resultsare not a*“trump card” that establishes or dictateslegd paternity in all cases, the circuit court

correctly applied the law that we have developed in our cases.



For example, inMichae K. T.v. Tina L. T., 182 W.Va. 399, 387 S.E.2d 866 (1989),
we hdld that whilethelegd presumption of paternity that arisesfrom birth or conceptionin wedlock is
rebuttable, blood test resulitsthat factudly exdudethebiologicd paternity of amanwhoislegdly presumed
to beachild sfather because of the child' shirth in wedlock are not necessarily admissbleto rebut thelegal
presumption. We hdd that if aperson has held himsdf out asthe father of a child for such atime that
disproof of paternity would result in undeniable harm to the child, blood test results may beruled to be
inadmissble. (Wedso held that whenever acourt facesaclam seeking to disprove achild’ spaternity,
aguardian ad litem should be appointed to represent the interests of a minor child.)

Additionaly, in Sateexrd. Roy Allen S v. Sone, 196 W.Va. 624, 474 S.E.2d 554
(1996), wehddthat aputative biologicd father might in certain circumstancesbe permitted to provehis
biologica paternity by blood tests, and to seek to rebut thelegd presumption of paternity thet arisesina
child’ smother’ shusband. However, we emphasized that “[t] he preeminent factor in deciding whether to
grant or deny blood testingisthechild’ sbest interests” 1d., 196 W.Va. at 638, 474 SE.2d a 568. We
recognized that in paternity casesinvolving conflicting bases or presumptionsfor paternity, acourt’s
decsons“requirethe exerdise of sengtivity and discretion in the andys s of arange of factorsthat canvary
widely from caseto caseintermsof their gpplicability and importance.” Id. 196 W.Va. at 639, 474

S.E.2d at 569. °

°For example, inWilliam L. v. Cindy E. L., 201 W.Va. 198, 495 S.E.2d 836 (1997) (per

curiam), we adhered to the rule established in Syllabus Point 3 of Michad K. T., supra, and found that

ahusband in adivorce proceeding could not use blood teststo disprove paternity, because the husband

had acted asthe child’ sfather for anumber of years during their marriage. In Nancy Darlene M. v.

JamesLee M., Jr., 184 W.Va. 447, 400 S.E.2d 882 (1990), we held that an adjudication of the
(continued...)



>(....continued)

paternity of achild by the husband in adivorce decreewasresjudicata asto the husband and wifein
subsequent proceadings, and thet thedircuit court erred in dlowing blood tests to be used by the divorced
presumptive father to dispute paternity in achild support action. However, in Sateexrd. Clinev.
Pentasuglia, 193 W.Va. 621, 457 S.E.2d 644 (1995), we held that afinding in adivorce decree of
paternity by aformer husband of achild borninwed ock, whose namewas on the child’ shirth certificate,
was not resjudicata in asupport action filed by the child againgt another putative father -- because the
child had not been a party to the divorce action.
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C.
The Instant Appeal

In the ingtant case, the Fayette County circuit court reasoned that in the absence of a
showing of fraud or duressleadingto Mr. C.’sand Ms. P.’ sacknowledgment of paternity under W.Va.
Code, 48A-6-6, paternity was irrevocably established in Mr. C. °

We recognizethat this reasoning by the circuit court is consstent with the language of
Syllabus Point 2 of Sateex rel. W.Va. DHHR on behalf of Laura F. M. v. Cline, 197 W.Va. 79,
475 S.E.2d 79 (1996), which relied on the 1995 version of 48A-6-6, and which states:

Absent ajudicd determination that an acknowledgment of peternity wes

entered into under fraud or duress, awritten notarized acknowledgment

by both the man and woman that theman isthefather of the named child

legally and irrevocably establishesthe man asthe father of the child

for al purposes including child support obligations.

(Emphasis added.)
However, in addressng theissuesraised in theingtant gpped, wefind that we must re-

examinethissyllabus paint; and we condude that upon such re-examinaion, we must modify it for severd

reasons.’

Wewill nat discussthejurisdictiona and venue complexities presented by thefact that the Raleigh
County court had excused Mr. C. from paying child support, athough that court did not removehimasthe
child sfather onthechild shirth cartificate. With the benefit of hindsight, Mr. C. prabably should havebeen
joined in the action against Mr. K. See note 7 and 10, infra.

Infairmessto thedircuit judge whose ruling we arereviewing, and to the other tribundsthat have
addressad paternity issuesregarding this child, our review of the record before us suggeststhet the Divison
did not adequatdy present theissuesthat the Divison raises before this Court, in thelower courts. If this
werenot acaseinvolving child support, wemight say that becausethe Divison did not present its current
positiontothelower courts, the Circuit Court of Fayette County should not bereversed. Butthisisachild
support case and not acommercid controversy, and we will not attribute the advocate s neglect to the

(continued...)
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Hrd, thissyllabus point does not takeinto account the 1997 gatutory indusion of “ materid
midakeof fact” asan additiona named equitable ground that dlowsacourt to consder achdlengetothe
vaidity or effectiveness of aW.Va. Code, 48A-6-6 paternity acknowledgment. Nor doesthis syllabus
point takeinto account thefact thet the satutewasa so changedin 1997, toremovetheterm“irrevocable”

Additiondly, thissyllabuspoint doesnot takeinto account of or incorporateour congstent
and long-gtanding jurisprudence that recognizes acourt’ sduty to weigh abroad range of equitableand
public policy factorsin al paternity cases, asdiscussed & |11.B. hereinabove, see, eg. Sateexrd. Roy
Allen S v. Stone, supra.

Thereisno doubt that when possble, paternity Satutesmust be carefully read and gpplied
0 asnaot to unfarly prgudice or burden thefundamentd rightsof childrenand parents. If apaternity datute
cannot besoread, itisvulnerableto bangjudicidly limited or modified on congtitutiona grounds. This
Court, for example, hasmodified gatutesof limitation in paternity statutesbecause of equd protectionand
due process condderations, see, e.g., Sateexre. SM.B.v. D.AP., 168W.Va. 455, 284 SE.2d 912
(1981); and has held that indigent persons are entitled to state-compensated counsel in paternity
proceedings on congtitutional grounds, see Sateex re. Gravesv. Daugherty, 164 \W.Va. 726, 266

S.E.2d 142 (1980).

’(...continued)
child.

Wea so notethat the limited record before us does not reflect the proper involvement inthe
instant case of a guardian ad litem, an involvement that we have held is essential when
paternity isan issue beforea court. See Michael K. T., supra. The Division should haveinsisted
on this involvement.
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Moreover, asaremedid datute (seenote 1, supra), we must be guided in reeding W.Va.
Code, 48A-6-6 by the principlethat “[t]hat which isplainly within the Soirit, meaning and purpose of a
remedid datute, though not therein expressad interms, isasmuch apart of it asif it were S0 expressed.”
Syllabus Point 1, Hasson v. City of Chester, 67 W.Va 278, 67 SE. 731 (1910). Webdievethat the
well-established principlesof giving paramount concernto thebest interestsof thechild, and theduty of
neturd fathersto support thelr children, are plainly within the spirit, meaning and purpose of W.Va. Code,
48A-6-6.

Guided by such an approach to paternity-related statutory construction, we must look
dosdy a the portion of 48A-6-6[1997] that isdirectly pertinent to theissue presented in theindtant case,
which states:

After thesxty-day period hasexpired, theacknowledgment [ of paternity]

may thereafter be challenged only on the basis of fraud, duress or

materid misake of fact, upon afinding of dear and convincing evidence

by a court of competent jurisdiction.

(Emphasis added.)

The statute says that a W.Va. Code, 48A-6-6 acknowledgment “may . . . be
challenged [if thereis proof of fraud, duress, or amaterial mistake of fact].” But thestatute doesnot
say that upon such proof, the acknowledgment must be voided.

Reather, while proof of inequitabledrcumstanceslikefraud, etc., issated to beathreshold

or prerequisite for bringing a challenge to the efficacy of a W.vVa. Code, 48A-6-6 paternity

acknowledgment, proof of such circumstancesisnot aguaranteethat the (permissible) challengewill

13



necessarily besuccessful ? Rather, thet ultimatedecision should invol ve the consideration and weighing of
al gpplicable preferences, presumptions and equitable prina plesthat must be gpplied in paternity cases--
including, as a paramount factor, the best interests of the child.

For theforegoing reasons, we hold that after thestatutory period of timeduring whicha
paternity acknowledgment made pursuant to W.Va. Code, 48A-6-6 [1997] may berescinded has passed,
proof by dear and convincing evidence of fraud, duress, materid misiake of fact, or amilar crcumdance
ralSng seriousequitable concernsisanecessary prerequidtefor acourt to entertain achalengetothe
vdidity and effectivenessof such apaternity acknowledgment. In consdering themeritsof achdlengeto
apaternity acknowledgment made pursuant to W.Va. Code, 48A-6-6[1997], acourt’ sdecisonwhether
torender theacknowledgment invaid or ineffectiveisto bemadeonly after consideration of dl gpplicable
preferences, presumptions, and equitableprina plesestablished inour paternity jurigorudence, withthebest
interestsof the child being aparamount congderation. To the extent that Syllabus Point 2 of Sateexrd.
W.Va. DHHR on behalf of Laura F. M. v. Cline, 197 W.Va. 79, 475 S.E.2d 79 (1996) differsfrom
this holding, it is hereby modified.

Applyingtheforegoing prindplesto theingtant case, we cond udethat the Fayette County
court’ sreasoning in the ingant case understandably but erroneoudy gave apreclusve or “trump card’

effect and validity to Mr. C.’s W.Va. Code, 48A-6-6 acknowledgment of paternity.

%W e observe that perhaps the most fundamenta “rule of thumb” that arises in paternity
jurisprudence bothin West Virginiaand nationwide (see note 3 supra) isthat in most cases, thosewho
seek tovoid or avoid the obligations and opportunities of paternity -- whether itisapaternity crested by
law, equity, or biology -- haveasubgtantia burden. Conversdly, dl other thingsbeing equd, thosewho
seek to continue, assume, or imposethe obligationsand opportunitiesof paternity generdly havean esser
task.
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The correct approach, under the foregoing principles, would have beenthat, if grounds
wereestablishedto consder invaidating Mr. C.’ sW.Va. Code, 48A-6-6 paternity by acknowledgment,
the court should have engaged in a weighing process.

We condudethat asameétter of law, the Fayette County circuit court did have groundsto
consder achdlengetothevdidity of Mr. C.’sW.Va. Code, 48A-6-6 paternity. Oneground, of course,
wasthat his paternity had aready been voided (at least asto establishing hisduty of child support) by
another circuit court. Additionally, the blood test results and the circumstances of the Mr. K./Ms. P.
relaionship suggested srongly that Mr. C.’ sacknowledgment of paternity may have been based on & leest
amaterial mistake of fact.

L ooking next to theweighing process, werecognizethat the arcuit court in essencefaced
aconflict between two competing paternities-- in the context of aclam brought by the atefor aminor
child seeking support by the legal “father” of the child (as determined by the court.)®

Supporting afinding of Mr. C.’ spaternity is (1) Mr. C.’spresumably voluntary (but dso
quite possbly migtaken) W.Va. Code, 48A-6-6 acknowledgment; and (2) the consequent fact that hewas
named asthe child’ sfather on the child’ sbirth certificate. Mr. C.’s paternity isundermined by (1)
biological fact; (2) by hisrdatively prompt action to dispute his paternity; and (3) by theruling of the

Raleigh County court that he does not owe child support.®®

%It has been said that courtsthat face conflicting presumptions of paternity should favor “the
presumption which on the factsis founded on the weightier considerations of policy and logic. . ..”
Deborah A. Ellingboe, “ Sex, Lies, and Genetic Tests: ChdlengingtheMarital Presumption of Paternity
Under the Minnesota Parentage Act,” 78 Minn.L.Rev. 1013, 1026 (1994.).

0f course, Mr. C. was not before the Fayette County court whose ruling we are reviewing, and
(continued...)
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Supporting afinding of Mr. K.’ s paternity is(1) the child’ shirth to awomanto whom he
wasmarried a thetimeof the child’ shirth; and (2) biologicd fact. Mr. K.’ spaternity isundermined by
(2) hisbeing excluded inthe divorce action asthe child’ sfather; and (2) by some dday, gpparently not
attributable to Mr. K., in the bringing of the paternity claim against him.

Under our casss, itissgnificant thet therewasrdativdy littletime (6 months or s0) between
Mr. C. sinitia acknowledgment of paternity and hiscontegtingit. 1t ssemsunlikdy that Mr. C. had held
himsdf out asthe child’ sfather to such an extent asto make paermitting Mr. C. to deny paternity inequiteble
because such denid would be undeniably harmful to the best interests of the child. SeeMichad K. T.,
supra. Wecannot say fromthe record before usthat Mr. C. acted in such away that he should have
been equitably estopped from disputing his paternity.

Mr. K. arguesthat it isunfar that Mr. K. should have to assumetheresponghilities of lega
paternity. Mr. K. damstha Ms P. “did everything shecould” for severd yearsto hide the parentage of
the child from Mr. K. Assuming arguendo that thisisthe case, we doubt that such “conceal ment”

behavior by amother, evenif inequitablevis-a-visthefather, can ordinarily be attributed to an innocent

19(....continued)

therefore heisnot beforethis Court. It isan open question asto what could be doneto seek to impose
thedutiesof paternity onMr. C., if weweretoratify theFayette County decisonthat rdieved Mr. K. from
those duties on the groundsthet the child dready hasafather in Mr. C. Weassume, however, that if this
Court wereto uphold the Fayette County court’ sruling that relievesMr. K. from any duty to support his
biologicd child onthe ground that Mr. C. isthe child’ slegd father -- thet further proceedingsagaingt Mr.
C. would probably succeed inthelong run. Barring some unforeseen intervening event, one of thesetwo
menislikdy going to be hed regponsblefor child support. Therefore, even though Mr. C. isnot presently
before a court, this case isfairly seen as a conflict between two paternities.
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child so asto weigh substantially on behdf of freeing abiologicd father from the responsbilities of
supporting his offspring.

Mr. K. pointsto theimpliat decree of non-paternity (“no children born of themarriage’)
that the Raleigh County court issued in connection with Mr. K.’sand Ms P.’sdivorce. ButlikeMs P.’s
alleged conced ment, our cases have consistently held that such decreesor determinationsare not res
judicata and do not inureto the benefit of aputative parent in an action brought on behalf of the child
to obtain support. See, e.g., Shelby G. S, supra.

Finally and most importantly, Mr. K.” smarriageto the child' smother a thetime of the
child'shirth, and thefact of Mr. K.’ sfactud, biological parentage, are both weighty fectors. Cf. Kathy
L. B.v. Patrick J. B., 179 W.Va. 655, 658, 371 S.E.2d 583, 585 (1988); Shelby J. S. v. GeorgeLL.
H., 181 W.Va 154, 155-56, 381 SE.2d 269, 270-71 (1989); Kess | v. Leavitt, 204 W.Va. 95, 199,
511 S[E.2d 720, 824 (1998); and Michad K. T. v. TinaL. T., 182 W.Va. 399, 387 S.E.2d 866
(1989).

We could remand thiscaseto the dreuit court for afind weighing of the gpplicablefactors
that wehavediscussed. But webdlievethat the outcomeof such aweghing isforeordained, anditisin
the child’s best interest for paternity to be settled sooner rather than later.

We concludethat the Fayette County court erred in setting asideitsinitia determination
that Mr. K. isthelegd father of the child Robert Early. Weaffirm that initid determingtion. Thiscaseis
remanded for further proceedings consistent with this opinion.

Reversed and Remanded.
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