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SYLLABUSBY THE COURT

1 “Incaseswhere the drcuit court has amended the result before the adminidrative
agency, this Court reviews the find order of the dircuit court and the ultimate digpogtion by it of an
adminigraive law case under an abuse of discretion andard and reviews questions of law de novo.”

Syllabus point 2, Muscatell v. Cline, 196 W. Va 588, 474 SE.2d 518 (1996).

2. “‘The primary object in condruing a datute is to ascertain and give effect to the
inet of the legidature’ Syllabus Point 1, Smith v. State Workmen's Compensation
Commissioner, 1590W. Va 108,219 SE.2d 361 (1975).” Syllabuspoint 2,Andersonv. Wood,

W.Va 514 SE.2d 408 (1999).

3. “** Statutesin pari meteria, must be construed together and thelegidativeintention,
as gathered from the whale of the enactments, must be given efect.” Point 3, Syllabus, State ex rel.
Graneyv. Sms, 144W.Va 72[, 105 SE.2d 886 (1958)]. Syl.pt. 1, Stateexrel. Sattonv. Boles,
147 W. Va 674,130 SE.2d 192 (1963)." Syl. pt. 1, Transamerica Com. Fin. v. Blueville Bank,
190 W. Va 474, 438 SE.2d 817 (1993).” Syllabus point 2, Beckley v. Kirk, 193 W. Va 258, 455

SE.2d 817 (1995).

4, “** A gatutory provisonwhichisdear and unambiguousand plainly expressesthe



legidative intent will not be interpreted by the courts but will be given full force and effect.” Syl. P 2,
State v. Epperly, 135 W. Va 877, 65 SE.2d 488 (1951).” Syllabus point 1, State v. Jarvis, 199
W. Va 635, 487 SE.2d 293 (1997)." Syllabus point 3, Albright v. White, 202 W. Va 292, 503

SE.2d 860 (1998).” Syllabuspoint 2, Henry v. Benyo, 203 W. Va. 172, 506 S.E.2d 615 (1998).

5. Whenthepresumption permitted by W. Va Code 8§ 23-2-14(f) (1995) (Repl. V.
1998) is used to determine that an employer is a successor employer for the purposesof W. Va Code §
23-2-14(b) (1995) (Repl. Val. 1998), and that employer subsequently follows the procedure outlined in
W. Va Code 8§ 23-2-14(f) by requesting a hearing pursuant to W. Va Code § 23-2-15 (1995) (Repl.
Val. 1998) to overcomethe presumption, theWorkers Compensation Divison mugt grant theemployer’s

request and conduct such a hearing.

6. In conducting a hearing pursuant to W. Va Code § 23-2-15 (1995) (Repl. Val.
1998), the Workers Compensation Divison must fallow all of the procedures st forth in that section of
the Code, which indude, in part, (1) conddering: (a) the exact nature of the default; (b) theamount owed
to the divison; (c) the solvency of the fund; (d) the financid condition of the buyer or other recipient; (€)
the equities exhibited towards the fund by the buyer or other recipient during the acquistion process; (f)
the potentid economic impact uponthe sate and the specific geographic areain which the buyer or other
recipient isto beor islocated, if theacquisitionwerenot to occur; and (g) whether theassstsare purchased
in an amslength transaction; and (2) rendering its decisonin writing with gopropriatefindings of fact and

condugons of law.



7. “*“The gengrd ruleistha where an adminidrative remedy is provided by Satute
or by rulesand regulations having the force and effect of law, rdief must be sought from the adminigtrative
body, and such remedy must be exhaugted beforethe courtswill act.” Syl. pt. 1, Daurelle v. Traders
Federal Savings& Loan Association, 143W. Va 674,104 SE.2d 320(1958).” Syl.Pt.1,Cowie
v. Roberts, 173 W. Va 64, 312 SE.2d 35(1984)." Syllabuspoint 10, Stateexrel. Miller v. Reed,

203 W. Va. 673, 510 SE.2d 507 (1998).



Davis, Justice:

Appdlant, the West VirginiaBureau of Employment Programs, Workers Compensation
Divison (hereinafter “the Divison”), gopeds an order of the Circuit Court of Kanawha County thet
reversed afind order rendered by the Divison. The Divison's order found thet the gppeles, Expediited
Trangportation Systems, Inc. (hereinafter “ Expedited”), was a successor employer and wes, therefore,
ligble for itspredecessor’ sddinquent Workers: Compensation Premiums pursuant to W. Va Code 8 23
2-14 (1995) (Repl. Vol. 1998). We conclude thet, because the Division failed to follow mandatory
proceduressat forthinW. Va. Code 8§ 23-2-14(f) and W. Va Code 8 23-2-15 (1995) (Repl. Vol 1998),
the adminigrative procedure was not exhausted and the circuit court was without jurisdiction to condder
an apped of thiscase. Conseguently, we reverse the order of the circuit court and remand this case for

additiond proceadings in compliance with this opinion and the rdevant Satutes.

l.
FACTUAL AND PROCEDURAL HISTORY
Thefactspresented on apped areessantidly undisputed. Trucks, Trainsand Planes, Inc.,,
d/b/al C.C. Cariers(heréndfter “TTP’), isamulti-state company heedquarteredin Horida. TTPoperated
anover-the-road trucking compeany in West Virginiafrom July, 1994, to December, 1996. Although TTP
closad its Wes Virginia divison in December of 1996, it neverthdess remained in busness in other
juridictions. At the time it ended its West Virginia operation, TTP owed gpproximetdy $215,000 in

unpad Wes VirginiaWorkers Compensation premiums



On January 2, 1997, aformer TTP employee, Mr. Michad L. White (hereinafter “Mr.
White"),! incorporated Expedited, petitioner below and appellee herein. Expedited is dso an over-the-
road trucking company.? Mr. Whiteisthe president and sole shareholder of Expedited. Expedited leased
and occupied the same location formerly occupied by TTP. However, that property had been leased to
TTPby P& M Enterprises, alimited partnership formed by Mr. White and his ex-wife® In addition, a
the time Expedited was formed, it leased from TTP goproximetdy thirty percent of TTP sflegt, hired fifty
percent of TTP s office personnd and twenty-five percent of TTP struck drivers, and began providing

savices to goproximatdy fifty percent of TTP s dient base from which thirty percent of TTP s revenue

Mr. Whitewas never an owner or officer of TTP. Hewasemployedintheareasof sdes,
safety and operations. Mr. White had aso been employed by TTP's predecessor Mountain State
Logidics dl/aC.C. Cariers(hereinafter “Mountain Stae’). Mountain Sateoperated from Barboursville,
Wes Virginia

“Prior to the dosing of TTP sWes Virginiacfficg Mr. White dirculated amemorandum
to the other TTP employees g&ting, in part:

After congderable thought and discusson | have decided to subgtantidly
change our rdaionship with C.C. Carriersand Trucks Trainsand Plains
(TTP). Effective within the next 10 days we will begin operations as
Expedited Trangportation Sysemsinc. (ETS). | will serve as Presdent
of the company and own 100 per cent of the Sock.

ETSwill mantain the same cusomer base. Y ou will continue to operate
the same equipment. However, as you have probably dready naticed,
there will be some changesinadminidrativedaff. Thededsonto reduce
TTP sraewill resuit in greater autonomy for ETS and diminate many of
the problems that have plagued us Snce Barboursville

3Mr. White and his ex-wife have owned the property since 1984.
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base had been derived.* With the exception of lease paymentsfor theuseof TTP sflegt, Expedited pad

no condderaionto TTP.

While processing Expedited’ sinitia gpplicationfor Workers Compensation coverage, the
Divison, respondent below and gppd lant herein, determined that Expedited was asuccessor employer to

TTP pursuant to W. Va Code § 23-2-14(b)°® (1995) (Repl. Vol. 1998)° and, as such, was lidble for

“The record does not dearly establish whether these percentages represent a portion of
TTP stotd operadions or only its Wes Virginia Divison, nor doesit indicate what portion of TTP stota
astsfor these categories was located in West Virginia. Without these details, we find the percentages
s forth in the record are essentidly meaningless

*W. Va. Code § 23-2-14 wasamended in 1999. However, the changesareunrdated to
the isues addressad in this opinion and our condusions gpply with equa forceto the newer verson of the
Saute.

®W. Va Code § 23-2-14(b) (1995) (Repl. Vol. 1998) dtates:

Notwithgtanding any provisons of section five-aof thisartideto
the contrary, in the event that a new employer acquires by sde or other
trander or assumes dl or subdtantidly dl of a predecessor employer’s
s, then:

(1) Any liens for payments owed to the divison for premium
taxes, premium depaosits, interest, pendty premiumrateor other payments
owed tothedivison by the predecessor employer shdl beextended tothe
successor employer;

(2) Any liens hdd by the divison agang the predecessor
employe’ sproperty shdl beextended to dl of the assats of the successor
employer;

(3) Liensacquired inthemanner described in subdivisons (1) and

(2) of this subsection shdll be enforcegble by the divison to the same

extant as provided for the enforcement of liens againg the predecessor
(continued...)



TTP s outdanding premium debt. In regponse to the Divison's decison, Expedited petitioned for an
adminidrative hearing on theissue of successor liability pursuantto W. Va Code § 23-2-17 (1993) (Repl.

Va. 1998)." A hearing was subsequently hdd and the presiding hearing examinegr rendered a

8(...continued)
employer in sttion five-aof thisartide, and

(4) Unless dl amounts owed by the predecessor employer are
pad prior to or & the sde or other trander, prior defaults by a
predecessor employer shdl accrue to the new employer for purposes of
Oetermining whether the new employer is subject to the pendty premium
rate provisons of subdivison (1), subsection (f), section five [§ 23-2-
5(f)(1)] of thisatide.

Astsaredefined in 8 23-2-14(e):

As ud in this artide, the term “assats’ means dl property of
whatever type in which the employer has an interest induding, but not
limited to, good will, businessassts, customers, dients, contracts, access
to leases suchastheright to sublease, assgnment of contractsfor thesde
of products, operations, ock of goodsor inventory, accountsreceivable,
equipment or trander of subdantidly dl of itsemployees.

"W. Va Code § 23-2-17 (1993) (Repl. Vol. 1998) states

Notwithstanding any provisonin this chepter to the contrary and
notwithgtanding any provison in section five [§ 29A-5-5], atide five,
chapter twenty-nine-a of this codeto the contrary, in any Stuation where
an employer objects to a decison or action of the commissoner made
under the provisons of this article, then such employer shdll beentitled to
file a petition demanding a hearing upon such decison or action which
petitionmust befiled within thirty days of theemployer’ sreceipt of notice
of the disputed commissoner’s deciSon or action o, in the absence of
such recaipt, within Sxty days of the dete of the commissoner’ s meking
suchdisputed decison or taking such digputed action, suchtimelimitations
baing hereby dedared to be a condition of the right to litigate such
decigon or action and hence juridictiond.

(continued...)



recommended decision conduding, inrdevant part, that Expedited was asucoessor employer of TTPand
was, therefore, lidblefor TTP sdebt. Unlikethe Divisgon'sinitia determination of successor lighility, which
was based on W. Va Code 8§ 23-2-14(b), the hearing examiner based his determination upon a
presumption contained in W. Va. Code 8§ 23-2-14(f), which dates
Thetrandfer of any assets of the employer shdl be presumed to

be atrander of dl or subgtantidly dl of the assatsif thetrander affectsthe

employe’s cgpacity to do business The presumption can be overcome

upon petition presented and an adminidraive hearing in accordance with

sectionfifteen[823-2-15] of thisartideandin condderation of thefactors

thereunder.

Aspermitted by W. Va Code 8 23-2-14(f), Expedited requested anadminidretivehearing
pursuant to W. Va Code § 23-2-15 (1995) (1998).2 However, the Divison failed to respond to the
request and no such hearing was hdld.® In addition, Expedited objected to the hearing examiner's

recommended decison, but the Divison neverthdess adopted the decison in full in a find order.

’(....continued)

Theemployer' spetition shdl dearly identify thedecison or action
disouted and the bases uponwhich theemployer disputesthedecison or
action. Uponrecapt of such apetition, the commissoner shdl schedule
a hearing which shdl be conducted in accordance with the provisons of
atide five[§ 20A-5-1 et seq1], chapter twenty-nine-a of thiscode. An
goped from afind decigon of the commissoner shal betaken in accord
with the provisons of atidesfiveand Sx [8 29A-5-1 et saq. and 8 29A-
6-1 et 390.] of said chepter: Provided, That dl such appeds shdl be
taken to the drcuit court of Kanawha county.

8W. Va. Code § 23-2-15 wasamended in 1999. However, thechangesareunrdated to
the isues addressad in this opinion and our condusions gpply with equa forceto the newer verson of the
Saute.

*Thisevidenceregarding theW. Va Code 8 23-2-15 hearing wasrevealed by counsd for
Expedited and confirmed by counsd for the Divison during ora argument before this Court.
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Thereafter, Expedited gppeded thet find order to the Circuit Court of Kanawha County pursuant to
W. Va Code § 29A-5-4 (1998) (Repl. Vol. 1998).1° In a subsequent order entered on February 16,
1999, the drcuit court conduded that “the decison rendered by [the Divison] was reached by
misnterpreting West Virginia Code § 23-2-14(b) & (f) and sad decison was dearly wrong under

the rdiable, probative, and subgtantive evidence of the whole record under West Virginia Code §

9The rdevant portions of W. Va Code § 29A-5-4 (1998) (Repl. Vaol. 1998) date:

(@ Any party adversdy afected by afind order or decisonina
contested caseisantitied tojudicd review thereof under this chapter, but
nothing in this chepter shall be deemed to prevent other means of review,
redress or relief provided by law.

(9) The court may &firm the order or decison of the agency or
remand the casefor further proceedings. It shdl reverse, vecate or modify
the order or decigon of theagency if the subgtantid rights of the petitioner
or petitioners have been prgudiced because the adminidrative findings
inferences, condusions, decison or order are:

(1) Inviolaion of conditutiona or Satutory provisons, or

(2) In excess of the datutory authority or juridiction of the
agency, or

(3) Made upon unlawful procedures, or
(4) Affected by other error of law; or

(5) Clearly wronginview of therdiable, probeativeand subgantial
evidence on the wholerecord; or

(6) Arbitrary or cgpriciousor characterized by abuseof discretion
or dearly unwarranted exercise of discretion.

6



29A-5-4(g).” The court explaned:

While West Virginia Code 8§ 23-2-14(b) holds that
successor liability may be found when dl or subdantidly dl of a
predecessor corporation’s assets are acquired by sde, assumption, or
other form of trandfer, this presumption can be overcome under West
VirginiaCode823-2-14(f) by aproper petition and adequate
rebuttal . Accordingly, because the current presdent of Expedited
Trangportation SysemsInc.,, Michad L. White, established thet he was
not an officer of [ TTP], had no corporaterights, obligations, or ownership
interest in[TTH], and did not acquire aquantity of assetsfrom [TTH] that
would condiitute dl or even subdtantidly dl of its assets as required by
West VirginiaCode 8§ 23-2-14(b), the Court hereby REVERSES
the Find Order rendered by the [Divison]. The Court further finds thet
Petitioner, Expedited Trangportation Sysems Inc., is not lidble as a
successor corporation for the unpaid Workers Compensation premiums
of [TTH.

It isfrom this order that the Divison now gppeds™*

.
STANDARD OF REVIEW
Inthe casesub judice, thedrcuit court reversad the Divison' scondusion that Expedited
was a successor employer to TTP. We have previoudy explained that “[i]n cases where the dircuit court
has amended the result before the adminigrative agency, this Court reviews the find order of the drcuit
court and the ultimate dipodition by it of an adminigrative law case under an abuse of discretion Sandard

and reviews questions of law de novo.” Syl. pt. 2, Muscatell v. Cline, 196 W. Va. 588, 474 SE.2d

110On February 18, 1999, Expedited filed a Chapter 11 bankruptcy petition. During ord
argument before this Court, the parties represented that the bankruptcy court hed lifted the autometic Say
for find determination of this gpped.



518 (1996). Inthis case, however, thefalure of the Divison to grant, or even acknowledge, Expedited’ s
request for a hearing pursuant to W. Va Code 88 23-2-14(f) and 23-2-15, presents a procedurd twist
with jurisdictiond connotations. Consequently, before reaching the substantive issuesraised, we mugt first
contemplate whether the dircuit court hed jurisdiction to consider the goped of thismatter.’? Cf State v.
Salmons, 203 W. Va 561, 568-69, 509 S.E.2d 842, 849-50 (1998) (*‘ We are duty bound to take up
[thig issue sua sponte, because it implicates the scope of our gppdlae jurisdiction” Province v.
Province, 196 W. Va 473, 478 n.11, 473 SE.2d 8%4, 899 n.11 (1996).”). To ascertain whether the
dreuit court hed jurisdiction over thegpped of thisaction, wewill review the procedurd courseit took and

congder whether that course comported with the gpplicable law.

1.
DISCUSSI ON
The procedurd irregularity giving rise to our juridictiond concern in thisingance is the
failure of the Division to acknowledge Expedited’ s request for ahearing pursuant to W. Va Code 88 23-
2-14(f) and 23-2-15. During ord argument before this Court, Expedited asserted, and the Divison
confirmed, that Expedited requested a hearing under the aforementioned Code sections and recaived no
response from the Divison. The question raised by this course of eventsis whether the Divison ered in
faling to grant Expedited s request and, if S0, whether the error affected thejurisdiction of thedircuit court

to condder the case on gpped. To answer this question, we mugt look to the rdevant Satutes while

2Ultimatdy, if thedrcuit court lacked jurisdiction to consider an gppedl of thismatter, then
this Court would be smilarly without such juridiction.
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bearing in mind that “* [t]he primary object in condruing adatute isto asoertain and give effect to theintent
ofthelegidature’ SyllabusPoint 1, Smith v. State Wor kmen'’ s Compensation Commissioner, 159
W. Va 108, 219 SE.2d 361 (1975)." Syl. pt. 2, Andersonv. Wood,  W.Va __ ,514SE.2d
408 (1999). Furthermore, “‘[i]n ascartaining legiddive intent, effect must be given to each part of the
datute and to the Satute as awhole so asto accomplish the generd purpose of thelegidation.” State ex
rel. Morgan v. Trent, 195 W. Va 257, 263, 465 SE.2d 257, 263 (1995) (citations omitted).”

Andersona___, 514 SE.2d a 411,

Our duty to ascertain the legidative intent behind W. Va Code § 23-2-14 is made
effortlessinthisingance by virtue of thefact that the Legidaure expredy sated itsintent in W. Va Code
8§ 23-2-14(g), which Sates:

The foregoing provisons are expresdy intended to impase upon

such successor employers the duty of obtaining from the divison or

predecessor employer, prior to the date of such acquigtion, a vdid

“cartificate of good standing to trandfer abusiness or busness assts’ to

verify that the predecessor employer’ saccount with thedivisonisin good

danding.

Having obsarved thislegidaive intent, we proceed to congder the spedific provisons in quesion and to

Oetermine how they give effect to thisintent.

The firgt gatutory provison in question, W. Va Code 8§ 23-2-14(f), provides for a
presumption that a company hasobtained dl or substantialy al of apredecessor company’ sassets, which

is the gandard for baing a successor employer under W. Va Code 8 23-2-14(b). In addition, W. Va



Code § 23-2-14(f) sets forth a method for overcoming that presumption. In this regard, 8§ 23-2-14(f)
dates “[t]he presumption can be overcome upon petition presented and an adminidrative hearing in
acocordance with section fifteen[8 23-2-15] of thisarticleand in consderaion of the factors thereunder.”
(Emphads added). By udng the conjunctive “and,” the Legidature has indicated thet to rebut the
presumption, there must be apetition presanted, an administrative hearing under W. Va Code § 23-2-15,
and congderation of thefactorsoutlinedinthet section of theCode. See Ootenv. Faerber, 181W.Va
592,597,383 SE.2d 774, 779 (1989) (“‘[and’ isaconjunction connecting wordsor phrases, expressing
the idea that the latter isto beadded to or taken dong with thefirg; inits conjunctive sensetheword * and
is used to conjoin words, dauses or sentences, expressing the relation of addition or connection, and
sgnifying that something is to fallow in addition to that which proceeds, and its use implies that the
connected dements mugt be gramméticaly coordinate, as where the dements preceding and sucocesding

theword ‘and’ refer to the same subject metter.” (citing Black’ s Law Dictionary 79 (5th ed.1979)).

Although the gatute requires a petition, an adminidrative hearing and consderation of
certain spedific criteriato overcomethe presumption, obvioudy the procedure must beinitiated by thefiling
of apetition by an employer who has been deemed a successor employer by virtue of the presumption.
In this case, Expedited filed such apetition. Thus, the question to beresolved iswhether the Divison hes

any discretion to deny the petition once it has been filed.

W. Va Code 8§ 23-2-14(f) does not expresdy sate whether the Divison has discretion

to deny a petition for an adminidretive hearing to overcome the presumption. To answer this question,

10



then, welook to W. Va Code § 23-2-15, which must beread in pari materia with 8 23-2-14(f):

“*Satutes in pari materia, must be condrued together and the
legidative intention, as gathered fromthe whale of the enactments, must
begivendfect” Point 3, Syllabus Stateexrel. Graneyv. Sms, 144
W. Va 72[, 105 SE.2d 886 (1958)]. Syl. pt. 1, State exrel. Satton
v. Boles, 147 W. Va 674, 130 SE.2d 192 (1963).” Syl. pt. 1,
Transamerica Com. Fin. v. Blueville Bank, 190 W. Va 474, 438
S.E.2d 817 (1993).

Syl. pt. 2, Beckley v. Kirk, 193 W. Va 258, 455 SE.2d 817 (1995). See also Bowers v.

Wurzburg, ~ W.Va __,___SE2d_, ,dipop. a 25 (No. 25842 duly 9, 1999)

(*Although a particular body of legidation may not define a particular term contained therein, Satutes
relaing to the same subject matter must be congtrued in pari materia, and not inconagently with one
another. See Syl. pt. 3, Boley v. Miller, 187 W. Va 242, 418 SE.2d 352 (1992) (** Statutes which
relaeto the same subject matter should be reed and gpplied together so thet the L egidature sintention can
be gathered from the whole of the enactments” Syllabus Point 3, Smith v. State Workmen’s

Compensation Comm'r, 159 W. Va 108, 219 SE.2d 361 (1975).”” (Additiond citation omitted)).

Withregardtothe Divison' sduty togrant arequested hearing, W. Va Code 8 23-2-15(3)
datesin rdevant part:

At any time prior to or following the acquigition described in
subsection (8), (b) or (c), section fourteen [8 23-2-14(a), (b) or (c)] of
thisatide, thebuyer or other recipient may fileacertified petitionwith the
divison requedting thet the divison waive the payment by the buyer or
other redpient of premiums, premium deposits;, interest and impogtion of
the modified rate of premiumsattributableto the predecessor employer or
other pendty, or any combinaion thereof. The division shall review
the petition by considering the seven factors set forth below:

11



Unless requested by a party or by the division, no
hearing need be held on the petition. . . .

(emphassadded). Thisprovisonis phrased in plain language

““A dautory provigon which is dear and unambiguous and plainly
expresesthelegidativeintent will not beinterpreted by the courtsbut will
be givenfull forceand effect.” Syl. Pt. 2, Statev. Epperly, 135W. Va
877, 65 SE.2d 4838 (1951)." Syllabus point 1, State v. Jarvis, 199
W. Va 635, 487 SE.2d 293 (1997).” Syllabus point 3, Albright v.
White, 202 W. Va 292, 503 S.E.2d 860 (1998).

Syl. pt. 2, Henry v. Benyo, 203 W. Va 172, 506 SE.2d 615 (1998). Moreove, it utilizes the
meandatory word “shdl” in directing the Divison to congder a petition with regard to the seven factors st
forth theran.

“*“IT]heword “shdl,” in the absence of language in the Satute showing

a contrary intent on the part of the legidaure, should be afforded a

meandatory connotation.” Point 2 Syllabus, Terry v. Sencindiver, 153

W.Va 651, 171 SE.2d 480 (1969) ].” Syl. pt. 3, Boundsv. State

Wor kmen’ s Compensation Comm’'r, 153 W. Va. 670, 172 SE.2d

379(1970).” Syl. pt. 9, Sateexrel. Goff v. Merrifield, 191W. Va

473, 446 SE.2d 695 (1994) (ctation dteretion in origind).” State ex

rel. Clark v. Blue Cross Blue Shield of West Virginia, Inc., 203

W. Va. 690, 702, 510 SE.2d 764, 776 (1998).
Jan-Care Ambulance Serv., Inc. v. Public Serv. Comm'n of West Virginia, _ W.Va __,
__ ,___SE2d_, ,dipop.a 24-25 (No. 26005 Oct. 15, 1999). In addition, the language
“[unless requested by a party or by thedivison, no hearing nesd be hdd on the petition” plainly compds
ahearing when oneiis requested by aparty or the Divison. Findly, thefact that a8 23-2-15 hearing isthe
only method for overcoming the 8 23-2-14(f) presumption further persuades usthet the Divisoniswithout

discretion to deny a hearing once it has been requested. It is the “duty of this Court to avoid whenever

12



possible a congruction of a gatute which leads to aosurd, inconsstent, unjust or unreasongble resuits”

Satev. Kerns, 183 W. Va 130, 135, 394 SE.2d 532, 537 (1990) (emphasis added).

These various provisons further the Legidaure's expressed purpose of encouraging
potentia uccessor employersto verify that apotentia predecessor employer’ sWorkers Compensation
account isin good sanding by setting forth the ariterialy which an employer whofailsto do sowill beheld
responsble for the unpaid Workers Compensation debits of a predecessor employer who is notingood
danding. Thisschemedso furthersjugtice by providing amechanism by which an employer who hasbeen
deemed a successor employer by virtue of the 8§ 23-2-14(f) presumption may be relieved of its

predecessor’ s det.

For these reasons, we hold that when the presumption permitted by W. Va Code § 23-2-
14(f) (1995) (Repl. Val. 1998) is usad to determine that an employer is a Successor employer for the
purposesof W. Va Code § 23-2-14(b) (1995) (Repl. Val. 1998), and that employer subsequently follows
the procedure outlined in W. Va. Code § 23-2-14(f) by requesting a hearing pursuant toW. Va. Code §
23-2-15 (1995) (Repl. Val. 1998) to overcome the presumption, the Workers Compensation Divison

mugt grant the employer’ s request and conduct such ahearing.

In addition to mandating that a hearing be hdd, W. Va Code § 23-2-15 sdts forth
numerous procedura requirements for the hearing, the issuance of the Divison'sfind determination, and

review of that determindtion:
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(@ At any time prior to or following the acquisition described in
subsection (8), (b) or (c), section fourteen [§ 23-2-14 (a), (b) or (c)] of
thisartide, thebuyer or other recipient may fileacertified petition with the
divison requesting thet the divison waive the payment by the buyer or
other recipient of premiums, premium deposits, interest and impogtion of
the modified rate of premiumsattributableto the predecessor employer or
other pendty, or any combination thereof. The division shall review
the petition by considering the seven factors set forth below:

(1) The exact nature of the default;
(2) The amount owed to the division;
(3) The solvency of the fund;

(4) The financial condition of the buyer or other
recipient;

(5) The equitiesexhibited towar dsthe fund by the buyer
or other recipient during the acquisition process;

(6) The potential economicimpact uponthestateandthe
specific geographic area in which the buyer or other recipient
isto beor islocated, if the acquisition were not to occur; and

(7) Whether the assets are purchased in an arms-length
transaction.

Unlessrequested by aparty or by thedivison, no hearing nesd be
hdd on the petition. However,any decision madeby thedivision on
the petition shall bein writing and shall include appropriate
findings of fact and conclusions of law. Such dedson shdl be
effective ten days following natice to the public of the decison unless an
objectionisfiled inthe manner herein provided. Such noticeshdl begiven
by the divison's filing with the secretary of sae, for publication in the
date regider, of anatice of the decigon. At thetime of filing the notice of
its decision, the divison shdl dso file with the secrdlary of Sate atrue
copy of thedecison. Thepublication shdll indudeadatement advisng thet
any person objecting to the decison mug file, within ten days after
publicationaf the natice, averified regponse with the divison setting forth
the objection and the badis therefor. If any such objection is filed, the
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divisonshd| hald an adminigrative heering, conducted pursuant to atide
five[§ 20A-5-1 et 53], chepter twenty-nine-aof thiscode, withinfifteen
days of recaiving the response unlessthe buyer or other recipient consents
to a laer hearing. Nothing in this subsection shal be condrued to be
goplicable to the sdler or other transferor or to affect in any way a
proceeding under sectionsfiveand five-a[88 23-2-5 and 23-2-54] of this
atide

(Emphedis added).

This portion of the datute is ds0 Sated in mandatory terms. Thus, the Divison mugt
comply with all of the procedures outlined therein. Consequently, we further hold thet in conducting a
hearing pursuant to W. Va. Code § 23-2-15 (1995) (Repl. Vol. 1998), the Workers Compensation
Divisonmustfalow all of the procedures st forth in that section of the Code, which indude, in part, (1)
conddeing: (a) theexact neture of the defaullt; (b) theamount owed to thedivison; (C) the solvency of the
fund; (d) the finandid condition of the buyer or ather recipient; (€) the equities exhibited towards the fund
by the buyer or other recipient during the acquistion process; (f) the potentia economic impact upon the
dtate and the pecific geographic areain which the buyer or other recipient isto be or is located, if the
acquistionwere not to occur; and (g) whether the assets are purchased in an ams-length transaction; and

(2) rendering its decisgon in writing with gppropriate findings of fact and condusons of law.

Because these procedures are mandaory, they are a non-discretionary part of the
adminidrative procedure for cases of thisnature. Itiswel established thet
“The generd rule is that where an adminidraive remedy is

provided by statute or by rulesand regulationshaving theforce and effect
of law, rdief mugt be sought from the adminidraive body, and such
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remedy must be exhausted before the courts will act.” Syl. pt. 1,

Daurellev. Traders Federal Savings & Loan Association, 143

W. Va 674, 104 SE.2d 320 (1958).” Syl. Pt. 1, Cowie v. Roberts,

173W. Va 64, 312 SE.2d 35 (1984).
Syl. pt. 10, Sate exrel. Miller v. Reed, 203W. Va. 673,510 SE.2d 507 (1998). See also State
exrel. Bell Atlantic-West Virginia, Inc. v. Ranson, 201 W. Va. 402, 409, 497 SE.2d 755, 762
(1997) (“Under the exhaudtion of remedies doctring, adaim mugt be *“cognizable in the fird ingtance by
anadminidrativeagency alone [ ][and] judidd interferenceiswithhe d until theadminigtrative processhas
runitscourse”™ In re Long Distance Telecommunication Litigation, 612 F. Supp. 892, 895
(D.C. Mich.1985), aff'd in part, rev'd in part on other grounds, 831 F.2d 627 (6th Cir.1987)
(quoting United States v. Western Pacific RR Co., 352 U.S. 59, 63-64, 77 S. Ct. 161, 165, 1
L. Ed.2d126(1956)).” (Emphasisinorigind) (Additiond citationsomitted)). BecausetheDivison' sduty
to fulfill the § 23-2-15 procedurd requirementsis mandetory, the adminidrative processis not exhausted

and acaseis not gppedableto adrcuit court until dl of those procedures have been executed.

Inthe casesub judice, the Divison failed to conduct the hearing requested by Expedited.
Insteed, the Divison entered afind order adopting thefindingsand condusons of the Adminidraive Law
Judge who had gpplied the § 23-2-14(f) presumption to conclude that Expedited was a successor
employer to TTP. TheDivisonisanadminigraiveagency. See West Virginia State Bar v. Earley,
144 W. Va 504, 521, 109 SE.2d 420, 432 (1959) (“The State Compensation Commissoner isnot a
judiad tribund but anadminidrativeagency which may properly becongdered asan adminigtrativetribund

of the government of thisSate. Cole v. State Compensation Commissioner, 121 W. Va 111, 1
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S.E.2d 877[(1939)]; Sedd v. State Compensation Commissioner, 111 W. Va. 509, 163 SE. 12,
80A.L.R. 1424 [(1932)]; Proffitt v. State Compensation Commissioner, 108 W. Va. 438, 151
SE. 307 [(1930)]; Higgins v. Williams Pocahontas Coal Company, 103 W. Va 504, 138 SE.
112[(1927)]; Liberty Mutual 1nsurance Company v. Jones, 344 Mo. 932, 130 SW.2d 945, 125
AL R 1149[(1939)].” (Additiond citations omitted.)); W. Va Code § 20A-1-2(g) (1982) (Repl. V.
1998) (defining “agency” for purposesof Adminidrative Procedures Act as* any Sateboard, commisson,
department, office or officer authorized by law to make rules or adjudicate contested cases, exoept those
inthe legidative or judicid branches’). As an adminidrative agency, the Divison possesses only the

authority granted to it by Satute. An administrative
agency is but acregture
of datute, and has no
gregter authority then
conferred under the
govening dautes See
Syl. Pt. 3,
Appalachian
Regional Health
Care, Inc. v. W. Va.
Human Rights
Comm'n,, 180 W. Va
303, 376 SE.2d 317
(1988); A. Nedy,
Administrative Law
in West Virginia §
3.04, a 60 (1982).

Stateexrel. Hoover v. Berger, 199W. Va 12, 16-17, 483 SE.2d 12, 16-17 (1996). Becausethe
Divisonfalled to hold the mandatory hearing requested by Expedited, and failed to follow the mandatory
procedurd requirements related to that hearing, its find order was not in compliance with gatutory

requirements and the adminigrative procedure was not exhausted. In the absence of such a properly
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entered find order, the Circuit Court of Kanawha County was without jurisdiction to consider an apped
of thiscase. Due to the drcuit court’s lack of juridiction, this Court is Smilarly without jurisdiction to
addressthe subgtantiveissuesraisadinthisgpped.® Therefore, thiscaseisreversed and remanded to the
Divison with indructions to conduct a hearing in accordance with this gpinion and in full compliance with

W. Va Code §§ 23-2-14(f) and 23-2-15.4

V.
CONCLUSION
For the foregoing reasons, this caseisreversed and remanded for additiond proceedings

not inconggtent with this apinion.

Reversed and remanded.

3The Dividon assarted two subdtantive issues in this goped. Frd, the Divison argued
that the dircuit court erred in reveraing the Divison' s condusion that Expedited isasucoessor employer to
TTP under W. Va Code § 23-2-14. Second, the Divison complained that the Circuit Court erred in
faling to permit ord argument. Because we condude that the drcuit court was without jurisdiction to
congder the Dividon'sfind order in this case, we do not reech theseissues

“Therearetwo methods by which adrcuit court properly hasjurisdiction over casessuch
astheoneabar. Firg, when the Divison makes its decison based upon W. Va Code § 23-2-14(b),
rather then reying upon the presumption found in subsection 14(f), then the Dividon's find order is
appedable to the circuit court under W. Va Code 88 23-2-17 (1993) (Repl. Vol. 1998), and 29A-5-4
(1998) (Repl. Vol. 1998). Second, when the Divison relies on the § 23-2-14(b) presumption, the
procedures outlined in this opinion must be followed before the Divison may enter afind, gopedade,
order.
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