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A sf-insured automohilerental company qudifiesasaninsurancecompany” for purposes
of acoepting service of process on behdf of anonresdent motorist driver pursuant to the provisons of

West Virginia Code § 56-3-31 (Supp. 1999).



Scott, Justice:

This case arises upon certified question from the United States Didtrict Court for the
Northern Digtrict of West Virginiaand presentstheissue of whether asdlf-insured automobilerental
company isan “insurancecompany” withinthemeaning of West VirginiaCode 8 56-3-31(h)(7) (Supp.
1999) for purposes of effecting service of processon behalf of anonresident motorist driver. After
examining the gpplicable statutory provisions, we concludethat the statutory definition of “insurance
company” doesindudeentitiessuch assdf-insured automohbilerental companiesand accordingly, answer

the certified question in the affirmative.

|. Factual Background

AantiffsThomasand Shirleen Korzunwereinjured inatwo-vehideacadent that occurred
iIn Morgantown, West Virginia, on June 28, 1995. Defendant Chang-Keun Yi, who was operating arentd
vehidethat he had procured from The Hertz Corporation (“Hertz'), dlegedly crashed into the Korzun's
vehide Fantiffsfiledaavil action predicated on negligencegroundsinthe Circuit Court of Monongdia
County on April 16,1997. BecauseYi isaKorean nationa, the Korzunswere not successful intheir
effortsto serve Defendant persondly. Plantiffs atempted to effect service on Defendant Yi through the
West VirginiaSecretary of State soffice under the provisons st forth in West Virginia Code § 56-3-31,
thenonresdent motorist atute. The Secretary of Statewasinitidly unsuccessful initsattempt to effect

sarvice of process by sending the necessary documentsto South Korea, asthe return recei pt wasreturned



unsigned. Inafind atempt to effect sarvice pursuant to theterms of West VirginiaCode 8 56-3-31(h)(7),

the Secretary of State sent a copy of the complaint to Hertz Claim Management.?

OnJduly 15, 1997, Defendant Yi removed the actionto federa court® and filed amotion
to dismisson the groundsthat K oreadoes not permit service of processviathemall. Thedigtrict court
rgjected thistheory on substantive grounds® and the Fourth Circuit Court of Appealsdismissed Yi’ sapped
fromthisruling on procedura grounds.® Defendant filed amotion for summary judgment on groundsthat
neither henor any agent of hishad received service of processby certified mail or any other means. On
December 10, 1998, thedigtrict court dismissed theKorzuns civil action for fallureto obtain service of
processwithin the 120-day period required under Rule4(m) of the Federd Rulesof Civil Procedure. The

district court denied Plaintiffs motion for an extension of time in which to effect service asto Y.

This satutory provision permits service on adefendant’ sinsurance company when sarvice of
process cannot be effected through the secretary of state’s office.

*Plaintiffs subsequently learned that Hertz Claim Management wasthethird party claims
adminigrator for The Hertz Corporation and not theissuer of Yi'sinsurance on hisrental vehide. When
Haintiffsfiledtheunderlying cvil action, the second lawsuit which they indtituted againg Defendant Y, they
properly requested that the Secretary of State serve The Hertz Corporation as Defendant’ s insurer.

*The grounds asserted for removal were diversity and amount in controversy.

“After looking into the mechanismsfor effecting service on Korean nationds, the district court
determined that, while servicevial etersrogatory wasnecessary if enforcement of aU.S. judgment would
be sought, other means of service of process were nonetheless proper.

*TheFourth Circuit dismissed the gpped for Yi’ sfailureto seek certificationfor review of the
interlocutory order under 28 U.S.C. § 1292(b) (1994).
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On December 16, 1998, Fantiffsfiled the present civil action againg Yi in the Circuit
Court of MonongdiaCounty. After service of processviathe Secretary of State soffice wasineffectud,
theK orzunsfiled the affidavit required by West VirginiaCode § 56-3-31(g)°to obtain sarviceagaingt The
Hertz Corporation. Yi removed the second action to federa court in March 1999 and filed amationto
dismissfor insufficiency of service of process onthegroundsthat Hertz isnot an “insurance company”

under West Virginia Code § 56-3-31 and the running of the applicable statute of limitations.’

By order entered on June 30, 1999, Judge Ked ey catified thefollowing question of law
to this Court:®

Under West Virginialaw, isasdf-insured automobilerenta
company, which provides contractua indemnification to authorized
operaorsof itsvehides up to the minimum financid responghbility limits
required by West Virginialaw, an*insurance company” under W.Va
Code § 56-3-31(h)(7) uponwhom processmay be effected on behdf of
anon-resident motorist driver of arented vehicle?

II. Discussion

*The affidavit must state that the defendant is not astate resident; that process directed to the
secretary of state’ soffice was sent by registered or certified mail, return recel pt requested; that the
registered or certified mall was returned to the secretary of date asrefused, unclaimed, or no available
forwarding address; and that the secretary of state has fully complied with the statutory provisions
concerning the manner in which it is to attempt to effect service. See W.Va. Code 8 56-3-31(g), ().

'See W.Va. Code § 55-2-12 (1994).
¥The district court did not answer the certified question that it presented to this Court.
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Inthiscase of firgt impresson, we are asked to determine whether asdf-insured rentd
company qualifiesasan “insurance company” for the purposes of effecting service of processona
nonresident driver under West Virginia Code 8§ 56-3-31. Theterms of that statute provide for the
gppointment of the secretary of Sateasthe agent or attorney-in-fact for purposes of accepting service of
processfor lawauitsinvolving nonresdent drivers. Whenthetypically-employed mechanismfor effecting
saviceof processonnonresdent drivers, which involves serving the complaint viathe U.S. mail through
useof argurnrecapt, isineffectud, thereisonefind method to obtain sarvice. Thedternate procedure,
provided for in subsaction (g), permitsthe defendant’ sinsurancecompany to be served with processupon
thefiling of an affidavit demongtrating that other meansof effecting servicehavenot been successful.® See

Hartwell v. Marquez, 201 W.Va 433, 440-42, 498 SE.2d 1, 8-10(1997) (upholding service of process

on defendant’ sinsurer asnon-violaive of DueProcess and discussng how sarvice oninsurer canonly be

utilized upondemondration of falled effortsto effectuate servicethrough satutorily-provided procedures).

Defendant doesnot chdlengePlantiffs failureto properly comply withtheprovisonsset
forthin Wes VirginiaCode 8 56-3-31. Ingtead, Yi arguesthat asdf-insured automohile rental company
such as Hertz does not fall within the definitiona ambit of an “insurance company,” asthosetermsare

defined under the statute.™® Subsection (h)(7) defines an “insurance company” as*“any firm, corporation,

See supra note 6.

%n an attempt to remove salf-insurersfrom the reaches of West VirginiaCode § 56-3-31(g),
Defendant devoted much of hisallotted timeduring the oral argument of thiscaseto characterizinga
contract of sdf-insuranceasanindemnification agreement. Thisattemptisunavalingasthesdf-insurance
contract at issue was properly framed to meet the requirements of this state’ sinsurance laws and the

(continued...)



partnership or other organization which issuesautomobileinsurance” W.Va Code 8§ 56-3-31(h)(7).

Assupport for hispogition, Defendant Y maintainsthat, because Hertz does not issue
Insurancepalides, thecar rentd agency isnecessaxily pred uded from qudlifying asan* insurance company.”
Wefind thisargument untenable as the Satutory definition isnot Sated in terms of requiring theissuance
of insurance paliciesasaprerequisteto qudification asagatutory “insurancecompany.” Moreover, as

Fantiffsobserve, this Court’' s recent pronouncements concerning saf-insurance in Jackson v. Donahue,

193W.Va 587,457 SE.2d 524 (1995), sugges that incluson of s f-insurerssuch asHertz as* insurance

companies’ is consistent with the underlying rationale for authorizing companies to be self-insurers.

In Jackson, this Court recognized that the option to sdf-insure‘isaprivilege, and itis
unimaginable [that] thelegidatureintended thoseto whom [West Virginig grantsthisprivilegewould then
beadletouseit asashidd agand lighility to the public under drcumstanceswhereligaility insurancewould
berequiredtopay.’” 1d. a 594, 457 SE.2d & 531. ThisCourt made clear in Jackson that slf-insurers
areno different than third-party insurers with respect to the insurance coverage they provide™ Pivotd to

our rulingin Jackson wasacknowledgment of thefollowing tenet: “‘[ T]hefact that thelegidature permits

19(....continued)
distinctions between indemnification and liability contracts have no bearing on the issue before us.

"1n Jackson, thisCourt held that aforeign commercia trucking corporation, whichwasgranted
authority by the PSC to salf-insure, had to provide the same amount of minimal insurance coverage as
required by theWest Virginiamotor vehideomnibusstatutesand the state sfinancid responghility Satute
for liability insurance contracts. 193 W.Va. at 593-94, 457 S.E.2d at 530-31.
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companiesto formulatethe most efficient insurance coverage should not be misconstrued asadeviceto

avoidliability by thesaf-retention of risk.”” 1d. & 592, 457 SE.2d at 529 (quoting Hillegassv. Landwet,

499 N.W.2d 652, 655-56 (Wis. 1993)).

Noneof the casescited favorably by Defendant are gpposite, either factualy or legdly.”

Atissuein State Farm Mutual Automobile Insurance Co. v. Bogart, 717 P.2d 449 (Ariz. 1986),

superseded by datute asstated in Consolidated Enters., Inc. v. Schwindt, 831 P.2d 828 (Ariz. Ct. App.

1991), waswhether the payment of thefull amount of coverage provided under Hertz' scar renta contract
triggered excessinsurance coverageunder thedriver’ sindividua policy or hisemployer’ spolicy. After
observing that under Arizonalaw “[a] sdf-insured car rental agency istreated as primarily respongblefor
liability arigng from the use of itsrented cars,” the Supreme Court of Arizonaconcluded that “* other
Insurance clausesarenat triggered by the exigence of primary, sdlf-insured respongihility.” 717 P.2d a
454, Defendant citesthe Arizonacourt’ ssatementsthat a“‘ sdf-insurer isnot aninsurer’” and “*[a sdf-
Insurer does not insure liahility other than itsown'” without benefit of any contextud references. Id. (aiting

Orkin Extermineting Co. v. Robles, 624 P.2d 329, 331 (Ariz. Ct. App. 1980)) (emphassomitted). These

“Not one of the cases cited by Defendant involves any comparable definition of an “insurance
company,” asddineated in West VirginiaCode 8§ 56-3-31(h)(7). Thecommon thread inthese casesis
indugon of agatement, indicta, that differentiates sf-insurancefrominsurance. Thedidinctions between
these two types of insurance, taken clearly out of context, provide no asssanceto this Court in resolving
thequestion of gatutory interpretation beforeus. See, e.0., Champlain Cas. Co. v. Agency Rent-A-Car,
Inc., 716 A.2d 810, 813 (Vt. 1998) (rgecting andytica focuson whether salf-insurance can belabeled
asinsurance as* unhe pful” to resolution of coverage issue and articulating dternate test of examining
“whether the relationship between the self-insurer and the tortfeasor can be described asinsurance’)
(emphasis supplied).




pronouncementswere made soldy in connection with determining whether theavailaaility of saf-insurance
activated the* other insurance’ dausesof thetwo policiesatissue. Nather theholding reached in Bogart,
nor the dictacited by Defendant, has any relevance to the issue of statutory interpretation under

consideration.

Jug asingpplicableisthedecisonin Cordovav. Walfd, 903 P.2d 1390 (N.M. 1995),

inwhichtheNew Mexico Supreme Court examined whether asdlf-insured automobilerenta company was
liablefor the negligent acts of an unauthorized driver pursuant to the state’ s mandatory financial
respongbility act. Preferring to emphaszethe New Mexico Supreme Court’ srejection of sef-insurance

asa“sub-st of inaurance” Defendant Y'i omitted entirdly from hisdiscusson of the Cordovacaseacriticd

difference between New Mexico’sand West Virginid srespective financid respongbility laws. 1d. a
1392. UnlikeWest Virginia, New Mexico specifically exempts self-insured motor vehiclesfrom the
provisionsof itsfinancial responsibility act. 903 P.2d at 1393. Based solely ontheinapplicability of these
lawsto saf-insured vehicles, the New Mexico Supreme Court concluded that insurance protection was
not afforded to an unauthorized driver of asdf-insured renta vehidle. 1d. While Defendant citesCordova
for the purpose of iterating the distinctions drawn by the court in differentiating self-insurance from

insurance,® those distinctions have no impact on the limited issue of whether the terms“insurance

Notwithstanding the New Mexico Supreme Court’ sruling in Cordova, the court acknowledged
that “insurance prinaplesmay sometimesgpply to saf-insuranceby way of andogy” and further thet, “there
may be dtuationswhereit isappropriateto apply the provisons of theMRFA [Mandatory Financia
Responsibility Act] to self-insurers by analogy.” 903 P.2d at 1392, 1393.
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company,” asusad inthisstate' snonresident motorist Satute, encompassbothissuersof typica insurance

and issuers of self-insurance.

Thefind caserdied upon by Defendant isQuick v. Nationd Auto Credit, 65 F.3d 741

(8th Cir. 1995), cert. denied, 516 U.S. 1153 (1996). Incongdering and rgjecting the argument that a
company’ ssatus asasdf-insurer was determinative of the gpplicability of abad faith cause of action, the
court commented that “[t]he Missouri Supreme Court hasrecognized . . . that a self-insurer doesnot
automatically assumeal therightsand dutiesthat would exist under aninsurancepolicy.” Id. at 745.
Rather than resolving theligbility issuesolely onthebag sof the slf-insurer’ status, the court looked to
thepalicy language a issueto determinewhether the salf-insurer had “ resarved toitsdlf theexdusveright
to acoept an offer to compromiseadam and to sattleadispute” 1d. WhileY'i dtesQuick asyet another
caeilludrative of the differences between slf-insuranceand insurance, thet decison, likethe othershe
relies upon, did not involve, even tangentiadly, the issue of whether aself-insurer can fal within the
definitiond languageof adatutory provisonamed at permitting insurance companiesto acoept sarviceon

behalf of nonresident motorists.

What issoldy decisve of theissue before usisthelanguage of the Satutory definition of
“insurancecompany.” Contrary to theview advanced by Y'i, nothing in the definition either requiresor
suggeststhat an*“insurancecompany” mustissuean actud palicy of insuranceto comewithinthetermsof
that definition. Itisaxiomatic that Satutory provigonswhich are dear and unambiguous must be given fulll

forceand effect. See Syl. Pt. 2, Satev. Epperly, 135W. Va. 877, 65 SE.2d 488 (1951). Finding no
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ambiguity concerning the definitiond language of “insurance company,” we condude that asdf-insured
automobilerental company qudifiesasan“insurance company” for purposes of accepting service of
process on behdf of anonresdent motorist driver pursuant to the provisonsof West VirginiaCode 8 56-

3-31. Cf. Cincinnati Ins Co. v. Hertz Corp., 776 F.Supp. 1235, 1239-40 (S.D. Ohio 1991) (reiecting

Hertz sdamthat it wasnot an“insurer” under Nevadd sinsurancelavswhere*insurer” definedtoindude
“every person engaged asprincipd and asindemnitor surety or contractor inthe busness of entering into

contracts of insurance”’). Accordingly, we answer the certified question in the affirmative.

Our decigon, whilereached without referenceto the palicy reesons advanced by Rantiffs
nonethelesscomportswith the same ol ectives discussed in Jackson. [nreaching our holding in Jackson,
this Court congdered thefact that “federa and Sate statutory and regulatory schemes concerning sdlf-
insurance. . . havefor thair purposethe protection of thepublic.” 193W.Va a 593,457 SE.2d at 530.
Similarly, the enactment of subsection (g), which permits serviceto be effected on anonresident
defendant’ sinsurer, dso semmed from concernsrooted in protecting thisstate sditizenry inthe event of
avehicular accident with anonresident driver.* SeeW.Va Code § 56-3-31(g). While our interpretation

of the phrase“insurance company” was reached independently of such public protection objectives,

“Weobsarvethat, if thecontractud terms between Hertz and itslessee, here Defendant i, fall
short of providing for the minimal amountsof insurance required under thisstate sfinancid respongbility
laws, theleased vehicle could not be operated lawfully on our roads. SeeW.Va Code 88 17D-4-2, -
12(b) (2) (1996). The partiesinthe caseat bar havetreated the leased vehicle asbeing properly insured
under our statutes.



legidativeinduson of sdf-insured automobilerental companieswithin such definition dearly servesthe

public interest.

Having answered the certified question in the affirmative, this case is dismissed.

Certified question answered.
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