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SYLLABUSBY THE COURT

1. “Theburden of proving an easement rests on the party claiming such right and must be
established by clear and convincing proof.” Syllabus Point 1, Berkeley Development Corp. v.
Hutzer, 159 W.Va 844, 229 SE.2d 732 (1976).

2. “A trid court’ sfindings of fact will be affirmed unless plainly wrong or againgt the clear
preponderance of the evidence.” Syllabus Point 1, Bethlehem Sed Corp. v. Shonk Land Co., 169

W.Va. 310, 288 S.E.2d 139 (1982).



Per Curiam:

Thisisan goped by Charleson Hub, Inc. from thefind Memorandum Opinion and Order
of the Circuit Court of Kanawha County, entered October 30, 1998, in which the circuit court held that
Charleston Hub, Inc. was not aproper party to eminent domain proceedingsingtituted by the Board of
Education of K anawha County againgt Quincy Coal Company. Thecircit court spedifically found that
Charleston Hub, Inc. does not hold, own, or possess any easement, right, or other interest inred estate

which has been taken by the Kanawha County Board of Education in the eminent domain proceedings.

After careful consderation of the briefs, the arguments of the parties, and dl matters of
record, we conclude that the arcuit court did not err in dismissing Charleston Hub, Inc. from the eminent

domain proceedings. Accordingly, we affirm the circuit court.

PROCEDURAL HISTORY



On duly 22, 1996, the Kanawha County Board of Education (“Board of Education”),
appdleeherein, filed acondemnation action against Quincy Cod Company (“ Quincy Cod”), aWest
Virginiacorporation, appe leeherein, and others, to acouire property onwhichto build anew high schoal .*
Thisproperty islocated in the Cabin Creek Didrict of Kanawha County and conssts of three parcels
amounting to 42.907 acres? Hearingson theissue of just compensation and damagesfor the condemned
property were held beforeapane of condemnation commissioners pursuant to W.Va Code 8§ 54-2-7b

(1963).

Subsequent to the commencement of thesehearings, Charleston Hub, Inc. (“Charleston
Hub”), aWest Virginiacorporation and gppellant herein, moved, pursuant to Rule 24(a) of the West
VirginiaRulesof Civil Procedure, tointerveneasametter of right inthe condemnation proceedings. Inits
motion to intervene, Charleston Hub stated that it isthe fee smple owner of certain minera and coa
interestslocated aong the KanawhaRiver and Witcher Creek in Kanawha County. It adsodamed, asan
easament gopurtenant to these minerd and land interests, aright of way over and acrossthe property which
was the subject of the condemnation proceedings. According to Charleston Hub, thisright of way was

created by deed dated July 2, 1883 between John S. Cole, Special Commissioner, and others.

‘Congtruction of thisnew high school isnow completed. The new school isknown as Riverside
High School.

Parcd 1 condsted of 40.588 acres, Parcd 2 conssted of 0.991 acre; and Parcel 3 condsted of
1.328 acres.



By order of March 28, 1997, Charleston Hub' smotion to intervenewasgranted. Upon
the motion of Quincy Cod, thedrcuit court entered an order bifurcating thetrid of the validity and extent
of the easement daimed by Charleston Hub from thetrid of the value of the property takenintheeminent
domain proceedings. A benchtrid to determine the validity and extent of the easement claimed by

Charleston Hub was held on September 15, 16, and 17, 1997 in the Circuit Court of Kanawha County.

To proveits case that the claimed easement existed on the condemned property,
Charleston Hub presented thetestimony of William C. Stucky whodlegedly owned thedamed essement
before conveying it to Charleston Hub by quitclam deed; and C. Page Hamrick, 111, thelawyer who
examined Charleson Hub' stitleto the damed essement aswd| astwo other parcesof land surrounding
the condemned property on which theright of way dlegedly waslocated. Asrebuttd evidence, Charleston
Hub presented thetestimony of Sam Diehl, aregistered civil engineer and petroleumengineer. TheBoard
of Education and Quincy Cod presented thetestimony of Randy Crace, alicensad professond surveyor;
Donad C. Pauley, the Vice President of Quincy Cod ; and Robert Howell who performed thetitle

examination of the condemned property on behalf of the Board of Education.

On October 30, 1998, the circuit court entered a 50-page Memorandum Opinion and
Order (“find order”) inwhich it made extensvefindingsof fact and conclusonsof law. Thecircuit court

found, inter alia, that Charleston Hub did not prove by clear and convincing evidencethat it ownsan



essement which wastaken by the Board of Education in theeminent domain procesdings and, accordingly,

dismissed the claims of Charleston Hub.

FACTS

Inorder to undergand theissuesinthiscass, it isnecessary to briefly review the evidence
adduced a trid through testimony and exhibitsand incorporated into thefindings of thecircuit courtinits

final order.

The complex factsof thiscase stretch back into the nineteenth century tothe early years
of West Virginia sstatehood and includethe names of some of Kanawha County’ sprominent families,
William Dickinson, the e der, and Jod Shrewsbury were partnerswho owned alargetract of land located
in eagtern Kanawha County, north of the KanawhaRiver, on thewaters of Smmons Creek, Witcher
Creek, Carall Branch and severd smdler tributaries of the KanawhaRiver. Subssquent to the degths of
Dickinson and Shrewsbury, apartition of their property was effected. Specificaly, aparce of land
cong<ting of 5,866 acreswas conveyed to thehairsand devisses of William Dickinson by apartition deed

dated January 1, 1873. This partition deed provided, in part:

[T]hisdesd ismadewith the express stipulation thet al Necessary
and convenient rights of way for waggon Roads and Railroads
surface or subterranean all necessary and convenient use of
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Witchers Creek & any and all of its branches, for the
trangportation of floating of timber, or other products, shdl attach
and patainto every tract of land, herein conveyed, through, upon,
over, & under every other tract of land aso herein conveyed,
whichrightsof way and other privilegesshdl attach to thefull
extent of dl needsin the mining and transportation of coa, &
other minerds, timber and other products, from & to each tract-
regpectively and to thefull extend [sc] of afording to eech owner
evay fadlity inthisbehdf needful, to secureto eech owner thefulll
us2& bendfit of hisland, and its products, provided however, thet
in thelocation of such Roads & exerase of such privilegeadue
regard shall be exercised for the rights & convenience, of the
parties whose lands are affected by such location[.]®

By deed of April 24, 1874, the harsand devisees of William Dickinson further partitioned
the 5,866 acresamong themsdves, and the son of William Dickinson, William Dickinson the younger,
recaived aone-hdf interest intheland. By deed dated February 22, 1876, William Dickinson theyounger
conveyed to hisson, John Quincy Dickinson, aparcd of land congsting of 331 acres, threerods, and one
pole. John Q. Dickinsonresded onthisparcd of land. Upon thedeath of William Dickinson the younger
in 1881, he devised to John Q. Dickinson aparcd of land on the KanawhaRiver adjacent to theland
conveyed to John Q. Dickinson in 1876. Thisland is described as follows:

that part of my land lying adjoining to and below theland on
which [John Q. Dickinson] now resides. ... Beginningonthe
KanawhaRiver a my upper whichishislower corner, nearly
oppasitemy Houston land and running thencewith our common

line acrop the bottom with the Osage Hedge to the old state
Turnpike road; thence down sad road to the corner of the house

*Excarptsof early deeds and wills appearing in this opinion are taken from the brief's and exhibits
by counsd. Although copiesof theseearly deedsand willsareinduded intheexhibits, they are handwritten
and very difficult to read.



lot where John Sack lives; thencetotheleft, around said lot, to
the fence running from Sack’ shig gate to the branch near the
hickory spring and continuing the same course someforty yards
further and turning to the right and down theridgeand dlong a
cartway and hedgeto an Osage Hedgeand turning totheleft, and
with said hedge to the Kanawha River nearly opposite T.N.
Conihays, thence up the Kanawha River to the beginning].]

At issuein this case is the express right to tie boats on the above-described land:*
reserving, nevertheless, theright of tying boats, and other water
craft on and dong sad river bank of theland heréby givenfor any
other devisees if they should nesd the use of thesame at any time
heresfter for that purposein connection with the shipment of coa

or anything dsefromthelandsherainafter giventothemor tother
use.

The property devised inthiswill, not including thespecific property devised to John Q.
Dickinson, was partitioned by William Dickinson' sother devisees by deed dated July 2, 1883. Lotsone
through sx went to Mary Winkler; lots saven through ten went to Sdlly J. Dickinson; and lots 11, 12, 13,

14 and 16 were hdd intrust for the Cobb heirs. Theright totieboats at issue becameknown as“Lot 15

‘At ord argument, the question arasewhether Charleston Hulb' sdaimed ownershipinterestinthe
condemned property isbased on both the surface rights of way created in the January 1, 1873 partition
deed and theright to tie boats created in the 1881 will or only on theright to tie boats. Counsdl for
Charleston Hub argued that Charleston Hub' sdlaimisbasad on both. Counsd for theBoard of Education
and Quincy Coal, on the other hand, asserted that the only issue below concerned the location and
continued exigence of theright to tieboats. After reviewing thetrid transcripts, briefs, and find order of
the circuit court, we conclude that the primary issue below and before this Court is the location and
continued existence of the right to tie boats created in the 1881 will.

During ord argument, the question arose whether theright of way in questionin thiscaseisaright
totieboatsor isan actud parcd of land. The parties agreed that the eesement daimed herein conggs of
theright totieboatsand isnot aparcd of land. Likewise, the circuit court found thet the right to tie boets

(continued...)



in the partition deed and was conveyed to William Ladley, intrust for the Cobb hars Mary, Sdly and
Mattie. Lot 15 is described in the partition deed as follows:
Lot No. 15 herein granted isthe right named in the will, of tying
boatsand water craftsaong the bank of the KanawhaRiver, in
front of the tract of land named in the devisee [sic] of Wm.
Dickinsonto John Q. Dickinson named inthewill, and extends

from the upper end of McFarlane sriver bank leeseup totheold
line between Wm. Dickinson and John Q. Dickinson.

By deed dated May 31, 1917, John Q. Dickinson and hiswife conveyed to Quincy Cod
atract of land congsting of approximately 1162.34 acres. Thedcircuit court found that thistract included

the tract devised by William Dickinson to John Q. Dickinson in 1881, and this finding is not challenge

The appd lant, Charleston Hub, basesits ownership of the right to tie boats upon two
deeds. ThefirgtisaFebruary 11, 1992 deed of 200 acresfrom ThomasH. Gilpin to Charleston Hub
whichisrecorded. The sscond isa September 30, 1992 deed for al the cod, other minerdsand minerd
subgtancesunderlying atract of land containing 645 acresfrom William C. Stucky to Charleton Hub. This
deed wasnat recorded until July 10, 1997, dmaost oneyear after the condemnation actionwasfiled and

entry by the Board of Education upon the condemned land pursuant to order.® The property conveyedin

*(...continued)
was not an estate in land that was required to be listed separately on the land books.

®The circuit court found that failure to record the quitclaim deed was“ asuperfluous act” because
theright to tie boatswas not conveyed by deed. Ingtead, the right to tie boats followed the conveyance
of the dominant estate as an easement appurtenant.
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thisdeed isdescribed toincdude* al surfacerights, eesements, and gppurtenances thereunto belonging to

the property described . . . as‘Lot No. 15[.]"”

Charleston Hub dlamsthat the 200-acre parcel of land and the 645-acre parcel of land
wereorigindly devised by William Dickinson the younger in his 1881 will. Therefore, becausetheright to
tieboatswas crested for the benefit of theremaining tractsof land devised inthewill, theright to tieboats
ISan easament gppurtenant to the 200 acres and 645 acres now owned by Charleston Hub. Said another
way, Charleston Hub dlegesthat the property condemned by the Board of Educationisthesarvient esate
of theright to tie boats, and the 200-acre and 645-acre parcel s of land are the dominant estatesof this
rght. Charleston Hub aso pointsto thefact that the September 30, 1992 quitdam desd explicitly conveys
toit theright totieboats. Findly, Charleson Hub assartsthat the property devised to John Q. Dickinson

inthe 1881 will isthe same property owned by Quincy Cod and condemned by the Board of Education.

Initsfina order, thedircuit court held thet the 200-acretract of |and doesnot benefit from
the easement for the purpose of tying boats, the 645-acretract does benefit from the easement for the
purpose of tying boats but that Charleston Hub failed to prove good title to the 645-acre tract; theright to
tie boats has been extingui shed by operation of thedoctrine of estoppel; and Charleston Hub failed to
prove by clear and convincing evidencethat the property devised to John Q. Dickinsonin the 1881 will
includesthe 43-acretract condemned by the Board of Education. Becausewe decidethiscaseonthe

issue of the location of the claimed easement, we need not address the circuit court’ s other findings.



STANDARD OF REVIEW

ThisCourt will not set asdethecircuit court’ sfindingsof fact unlesswefind themto be
cearly wrong. Wehavesated that “[4] trid court’ sfindingsof fact will beaffirmed unlessplainly wrong
or against the clear preponderance of the evidence.” Syllabus Point 1, Bethlehem Steel Corp. v.
Shonk Land Co., 169 W.Va. 310, 288 S.E.2d 139 (1982). See also, Syllabus Point 7, Bluefield
Supply Company v. Frankel’s Appliances, Inc., 149 W.Va. 622, 142 S.E.2d 898 (1965) (“The
finding of atrid court upon thefactssubmitted toit inlieu of ajury will be giventhesameweight asthe
verdict of ajury and will not be disturbed by an gppdlate court unlessthe evidence plainly and decidedly
preponderates againgt such finding”). Thecircuit court’ s conclusons of law, on the other hand, are

reviewed denovo. SyllabusPoint 4, Burgessv. Porterfidd, 196 W.Va. 178, 469 S.E.2d 114 (1996).

V.

DISCUSSION

Itiswdl-settled that “ [t] he burden of proving an easement resson the party daiming such
right and must be established by clear and convincing proof.” SyllabusPoint 1, Berkel ey Devel opment
Corp. v. Hutder, 159 W.Va 844, 229 SE.2d 732 (1976). Thecircuit court found that Charleston Hub
falled to prove by dear and convinang evidencethat the easement for the purpose of tying boats (Lot 15)
Is located on the property condemned by the Board of Education.
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In attempting to show thelocation of the property subject to theright to tie boats,
Charleston Hub relied heavily on an 1883 map which depictsthe partition of theresiduary landsby the
resduary bendficiaries under William Dickinson's 1881 will. The 1883 map showstheland devisad by
the 1881 will to John Q. Dickinson asanirregular tract of land which bearsno designation. Lot 15 or the
right to tie boatsis shown aslocated on the riverbank of John Q. Dickinson’stract. The mgp dso shows
Winkler Lotsnumberstwo, three, and 13 to thewest of the John Q. Dickinson tract with lot numbersthree
and 13 adjoining the John Q. Dickinson lot.” Charleston Hub' sevidencewastha Winkler Lotstwo and
threelocated to theimmediate west of the John Q. Dickinson tract can belocated today and that by
measuring the distances as shown in the deeds, the western boundary of the property subject to the
easement for the purpose of tying boats can belocated. Charleston Hub aso presented evidence that the
eagtern boundary of the property subject to the easement for the purpose of tying boaiswasthewestern
boundary of the 331-acre parcd conveyed by William Dickinson to John Q. Dickinsonin 1876. The 1876
deed to the 331-acre parcd containsareferenceto Carroll Branch which, according to Charleston Hub's

evidence, can be located today.

Infinding that Charleston Hub failed to proveby clear and convincing evidencethat the

right to tie boats is located on the condemned property, the circuit court reasoned as follows:

Thecircuit court found that this map accurately portraysthelocation of the easement for the
purpose of tying boats.
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Charleston Hub, Inc. contendsthat it can locate Winkler
LotsNos. 2 & 3today. Theselotswerethe two westernmost
parcasmaking up the property owned by Quincy Cod Company
prior to the conveyances to Hemmings, the Kanawha County
Board of Education (for Midland Trall Elementary School) and
the Toledo and Ohio Centrd Railroad Company, medefromthe
western portion of its property. In other words, the westerly
boundaries of theHemmings Midland Trail Elementary School
and Toledo and Ohio Centra Railroad Company tractsarethe
same asthewesterly boundariesof WinklersLotsNos. 2 & 3.
Therefore, Charleton Hub, Inc. could tekeamap of the property
asit exigstoday, and usethe western boundaries of the property
conveyed to Hemmings, the Kanawha County Board of
Education and the Toledo and Ohio Central Railroad Company
asthewestern boundariesof Winkler LotsNos.2& 3. It could
then plat out Winkler LotsNos. 2 & 3 and the property subject
to theright to tie boats. A map of LotsNos. 2 & 3 and the
property subject to theright to tie boats overlaid over amap of
the property asit existstoday would show thelocation of the
property devised subject totheright totieboatsin rdaionto the
property asits[9¢] existstoday, including the property being
condemned. Thiswould disclose whether or not the property
subject to theright to tieboatsislocated, inwholeor in part, on
the property being condemned. Charleston Hub, Inc. could have
usad other enginesring or surveying evidenceto provetherddive
|ocationsof the condemned property and the property subjectto
the right to tie boats.

However, the evidence presented at trial, consisting
primarily of thetestimony of Mr. [Diehl], did not clearly and
convincingly provetherdativelocationsof the property subject
to the right to tie boats and the condemned property. The
evidence presented has not | eft the Court with the*firm belief or
conviction” that the property subject to theright to tie boatsis
located on the condemned property. Based upon theevidencein
the record, Charleston Hub, Inc. hasfailed to iy itsburden of
proving the location of the property by clear and convincing
evidence.

In its brief and argument before this Court, Charleston Hub contends that the
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many deeds, maps, and platsproduced in evidence proved that the easement for the purposeof tying boats
created in the 1881 will of William Dickinson islocated on the property condemned by the Board of
Education. Insupport of thiscontention, the gopellant summearizesthe contents of savera deedsor leases
to show that by comparing the numerouscallssated inthe severa documents, one must concludethet the
property devised to John Q. Wilkinson on which theright to tie boatsis|ocated is the same property

condemned by the Board of Education.

After conddering theevidence produced by Charleson Hub at trid, thisCourt isunable
to concludethat theevidenceplainly and decidedly preponderatesagaing thecircuit court’ sfinding. As
noted by thedircuit court in itslengthy, detailed, and well-reasoned find order, the description of theland
devised to John Q. Dickinsonin 1881, on which theright to tie boatswas|ocated, conssted solely of
naturd and dependent monuments. The description does not contain any directiond linesand distances
Charleston Hub failed to adduce any evidenceat trid that connected any of the monumentsreferencedin
the 1881 description of the John Q. Dickinson land to the property condemned by the Board of Educetion.
Charleston Hub aso failed to produce evidence describing the dlaimed easement for the purpose of tying
boats by reference to any monuments presently located on the condemned property. Inaddition,
Charleston Hub failed to present evidence showing that boats had ever been tied on the condemned
property. Findly, Charleston Hub did not present evidence of alicensad surveyor to show the present
location of theright totieboats. In the alasence of such proof, we cannot conclude that the circuit court
erredinfindingthat Charleston Hubfaledto proveby dear and convinaing evidencethat the easement for

the purpose of tying boatsis located on the property condemned by the Board of Education.
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V.

CONCLUSION

For thereasonsset forth above, we concludethat thecircuit court’ sfinding that Charleston
Hub, Inc. doesnot hold, own, or possessany easement, right, or other interest inthered estatetaken by
the Kanawha County Board of Education in the underlying eminent domain proceedingsisnot plainly
wrong.? Accordingly, we affirm the dircuit court’ sruling that Charleston Hub isnot aproper party to the
condemnation proceedings indituted by the Kanawha County Board of Education againgt Quincy Cod
Company and dismissing Charleston Hub, Inc. from those proceedings.’

Affirmed.

MWeemphasizethat it isnot our holding that the easament for the purpose of tying boats crested
inthe 1881 will of John Q. Dickinson does not still exist or that Charleston Hub does not own the
easament. Rather, our limited holding isthat Charleston Hub failed to prove by clear and convincing
evidencethat the easement islocated on the 43-acretract of land condemned by the Board of Education.

Anitsbrief tothisCourt, Charleston Hub, Inc. dso assigned aserror the cirauit court’ sfinding that
theright totie boatswas extinguished by thedoctrine of estoppe, anditsfinding that Charleston Hub, Inc.
faled to show good titleto the 645-acretract. The Kanawha County Board of Education and Quincy Cod
Company cross-assgned aserror thecircuit court’ sfinding that theright to tie boats was an easement
gppurtenant and not an eesement ingross. In addition, Quincy Coa Company cross-assigned asearror the
circuit court’ sfinding that theright to tie boatswas not extingui shed by abandonment, prescription, and
cessation of purpose, from the undisputed evidencethat neither the surface easement nor themooring
easement wasused at any timeduring the preceding period of 117 years. Wedo not find it necessary to
address these issues.
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