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SYLLABUSBY THE COURT

1. Grievancerulingsinvolveacomhbination of both deferentid and plenary review. Since
areviewing court isobligated to give deferenceto factud findingsrendered by an adminidrativelaw judge,
adrcuit court isnot permitted to subgtitute itsjudgment for that of the hearing examiner with regard to
factud determinations. Credihility determinationsmeade by anadminigrativelaw judgearesmilarly entitled
to deference. Plenary review isconducted asto the condusionsof law and gpplication of law to thefacts,

which are reviewed de novo.

2. “*Afind order of the hearing examiner for the West VirginiaEducationd Employees
Grievance Board, made pursuant to W.Va. Code, 18-29-1, et se0. (1985), and based upon findings of

fact, should not bereversed unlessdearly wrong.” Syllabus Point 1, Randolph County Bd. of Ed. v. Scdig,

182 W.Va. 289, 387 S.E.2d 524 (1989).” Syl. Pt. 1, West VirginiaDep't of Health and Human

Resources v. Blankenship, 189 W.Va. 342, 431 S.E.2d 681 (1993).

3. “County boards of education have subgtantid discretionin matersrdaing to the hiring,
assgnment, trandfer, and promoation of school personnd.” Syl. Pt. 3, inpart, Dillonv. Board of Educ., 177

W.Va. 145, 351 S.E.2d 58 (1986).



Scott, Justice:

TheMercer County Board of Education (“Board”) gpped sfrom the November 23, 1998,
order of the Circuit Court of Mercer County following aremand by this Court" in connection with the lower
court' sduly 29, 1994, ruling, through which thedrcuit court reversad an adminigrativelaw judge sdedson
concerning an educationd grievance. Our prior remand of this casewas necessitated by the lower court's
faluretoindudeany factua basesfor itscondusion that Appelless Sue Cahill, Carolyn Donchatz, and Sue
Sommer were the more qualified? applicants for three supervisory positions® Included in our previous
decdsonwasadirectivethat thelower court should not disregard the reeva uation committee and itsresults,
uponwhichthedircuit court rdied, in part, inreversing the ALJ sdecisionin 1994.* Ignoring thisCourt's
ingructions, thelower court summearily exduded the reava uation results and, substituting its own judgment
for that of the ALJ, againruled in favor of Appelless. The Board seeksareversd of the November 1998

order, both astothelower court’ sruling that Appellees should beingtated to the supervisory positions,

'See Cahill v. Mercer County Bd. of Educ., 195 W.Va. 453, 465 S.E.2d 910 (1995).

“The parties concur that the statute which governsthe award of the subject positionsisthe 1988
verson of West VirginiaCode 8§ 18A-4-8pb (1997). That datute provides, in pertinent part: “A county
board of education shall meke decigons affecting promation and filling of any dassroom teacher’ spostion
occurring onthebassof qudifications” A new gaute, which expresdy ddinegtes criteriafor usein hiring
decisions, was enacted in 1990. See W.Va Code § 18A-4-7a (1997).

%0f thethree posted positions, twowerefor the position of Elementary Education Supervisor and
onewasfor Socid Studies Supervisor. Each of the three Appellees applied for Elementary Educeation
Supervisor and Appellee Donchatz applied additionally for Social Studies Supervisor.

‘Inreversingthe ALJ sdecisionin July 1994, thecircuit court found the reeval uation processto
be“inadequate and flawed” “[5]ince the sdected committeefor the re-eva uation was not an independent
committee.”



which nolonger exist,” and asto the award of prejudgment interest. Having fully reviewed the lower
court’ smost recent order in conjunction with the prior opinion of thisCourt and thefull record of this
matter, wefind thecircuit court’ sruling to bein error and accordingly, wereverse and remand for entry

of an order consistent with this opinion.

|. Factual and Procedural Background

OnMay 9, 1989, job openingsfor four supervisory postionsintheMercer County school
sydemwaere posted asrequired by law. The postions of Elementary Education Supervisorswere avarded
to Rick Bdl, AnneKrout, and Bill Sherwood, and the position of Socid Studies Supervisor was awvarded
to Cardl Alley. Basad on their non-sdlection for the positions, Appellessfiled grievances pursuant to the
proceduresddlinested in West VirginiaCode 88 18-29-1t0-11 (1999). By ruling dated September 17,
1990, ALJDrew Cridip found the selection processflawed basad on thefact that School Superintendent
Baker had rdied on hispersond knowledge of someof thegpplicantsin making theinitia sdection.® ALJ
Cridip recommended that areavauation of the qudifications of both the successful gpplicantsand the
grievants be conducted and suggested that an independent committee be gppointed for the purpose of

conducting the second review.

Oneof the positionswasdiminated in 1997, asecond in 1998, and thethird position has recently
been eliminated as a result of the reconfiguration of the school system to incorporate a middle school.

By satute, thesuperintendent of schoalsisrequired to nominateand recommend theemployment
of professiona personnel. W.Va. Code 8§ 18A-2-1 (1997).
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In compliancewith ALJ Cridip' s suggestion, Superintendent Baker asked Director of
Personndl, Stephen Akers, to oversee the reeva uation process, which included the selection of an
independent committee. Mr. Akersselected Six individuals, who wereeither teachersor adminigrators,
to comprisethecommitteesuggested by the AL J. Upon thecondusion of thecommitteg sevauation,’the
samethreeinitidly successful gpplicantswereagain determined tobethemos qualified individuasfor the
postions. Appelleesfiled asecond grievance on September 30, 1992, which proceeded through the
varioussagesof theadminigrativereview processand culminated witharuling by ALJJerry Wright thet
Appelleeshad falled to demonstrate that the Board did not reasonably and adequatdly reevaluate the
candidatesor thet it otherwise acted arbitrarily or capricioudy. After noting thet “[i]t was determined that
al gpplicantsmet therequirementsof the posting and weregeneradly equd asto ‘paper’ credentids,” ALJ
Wright found that Appellees had failed to show that they were more quaified as compared to those

individuals who were awarded the supervisory positions.

By order dated July 29, 1994, Judge Booker Stephensreversed ALJWright' sdecison

on threegrounds: (1) the reviewing committee was not independent because of Mr. Aker’ sinvolvement

Therereview involved aninitia review of resumesfollowed by extensiveinterviewsof each
goplicant. Therewere 27 interview questionsto which each of the committee members assgned ascore
onascdeof 1to5, with 5 being the highest score. A composite scorewas obtained by aggregeating the
individud scoresassgned by the committee members correlative to each gpplicant and then dividing thet
number by 6. Theindividudswho scored highest werethe same peoplewho hed origindly been avarded
the postions. None of the Appdleesranked in thetop 3 on any individud’ staly, or on the composite
soore. Accordingtothe ALJ sorder: “When theinterview scoresweretotaled, Ms. Alley had achieved
all5rating; Ms Krout a119; Mr. Bdl a129; Grievant Donchaiz a75; Grievant Sommers[dc] a94; and
Grievant Cahill a93.”



in selecting the members;® (2) the reviewing committee was not independent based on relaionships
between gpplicants and committee;® and (3) the AL Jerred in not recognizing Dr. Viarsasan expert inthe
“education fidd for cartification.”*® Thelower court reversed ALJWright' sdecision to uphold theaward
of the postionsto thethree successful candidates, but falled to provide therationaefor itscondusion that
the ALJ sruling was clearly wrong asit pertained to the applicants’ qualifications."* Based on our
condusgion that meaeningful gppdlate review could not be accomplished inview of thelower court’ sfallure
toindudethe bassfor itsruling that Appelleeswere the more qudified applicants, we found it necessary

toremand thiscase. Cahill v. Mercer County Bd. of Educ. (Cahill I), 195W.Va. 453, 458-59, 465

SE.2d 910, 915-16 (1995). InCahill I, this Court expresdy reminded the lower court of itsobligation to
accord substantial discretion to the hiring decisions of acounty board of education and specifically
Indructed the dircuit court not to disregard the reeva uation of the candidates based on our determination

that the reevaluation process “was not flawed or inadequate.” Id. at 460, 465 S.E.2d at 917.

4 nthelower court’ sopinion, Mr. Akers' involvement in sdlecting the committee memberswas
problematic “since he had been involved in theinitial process before the re-review.”

*The circuit court’ s order refersto are ationship between committee member Ruth Boylesand
goplicant Rick Ball, aswe| asardationship between committee member MarthaDraper and goplicant Ann
Krout.

°Dr. Viars, an associate professor of education a HollinsCollegein Sdem, Virginia, testified
before the ALJ that, based on his blind review of the applicants’ qualifications on paper, the
grievants/Appellees were the three most qualified applicants.

Hinthe 1994 order, Judge Sephens summarily found thet the grievants proved by apreponderance
of theevidencethat they were more qudified than theindividua swho were awarded the supervisory
positions.



Onremand, thelower court congtructed out of wholed athitsown “ objective, measurable
criterid’ for reviewing the candidates and then concluded, based on this newly-found standard, that
Appelleeswere the most qudified gpplicants. The November 1998 order clearly reflectsthat Judge
Sephenstotaly exduded thefindingsof therereview committeein congdering and ruling on the gpplicants

gualifications.

I1. Standard of Review
In Martin v. Randolph County Board of Education, 195 W.Va 297, 465 S.E.2d 399
(1995), wediscussad at length the standards of review that gpply to gpped staken from decisonsof the
West Virginia Educationd Employees Grievance Board. Seeid. at 304, 465 SEE.2d a 406. Both this
Court' sreview, aswdl asthelower court’ sreview, aregoverned by the provisonsof West VirginiaCode

§18-29-7(1999). Martin, 195W.Va at 304, 465 S.E.2d at 406. That statute permitsreversal of a



grievance board ruling upon ademonstration of certain enumerated grounds, which we summarily

identified in Martin as “arbitrary, capricious, an abuse of discretion, or contrary to law.” lbid.

Asweobsarved in Matin, grievance rulingsinvolveacombination of both deferentid and
plenary review. Sinceareviewing court isobligated to give deferenceto factud findings rendered by an
adminigtrativelaw judge, " acircuit court isnot permitted to subtitute itsjudgment for that of the hearing
examiner withregardtofactud determinations. Credibility determinationsmade by anadminigretivelaw
judge areamilarly entitled to deference. Plenary review is conducted asto the conclusons of law and
application of law to thefacts, which arereviewed denovo. 195W.Va. at 304, 465 S.E.2d at 406.
Didtillation of these prindpleshasresulted in thefollowing generdlized dandard of review for adminigrative
rulings:

“A find order of thehearing examiner for theWest VirginiaEducationd

Employees Grievance Board, made pursuant to W.Va. Code, 18-29-1,
€t seqg. (1985), and based upon findings of fact, should not bereversed

“Appead of an administrative ruling is permitted where the hearing examiner’ s decision

(1) wascontrary to law or lawfully adopted rule, regulation or written policy of the
chief administrator or governing board, (2) exceeded the hearing examiner’s
Satutory authority, (3) wastheresult of fraud or decelt, (4) wasclearly wrongin
view of therdiable, probative and subgtantiad evidence on thewholerecord, or (5)
wasarbitrary or capriciousor characterized by abuse of discretion or clearly
unwarranted exercise of discretion.

W.Va Code § 18-29-7.

Expounding onthelevel of deference required, this Court clarified in Martin that “[w]e must
uphold any of the AL J sfactud findingsthat are supported by subgtantia evidence, and we owe subgtantid
deference to inferences drawn from these facts.” 195 W.Va. at 304, 465 S.E.2d at 406.
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unlessdearly wrong.” Syllabus Point 1, Randolph County Bd. of Ed. v.
Scdlia, 182 W.Va. 289, 387 S.E.2d 524 (1989).

Syl. Pt. 1, West Virginia Dep't of Hedlth and Human Resourcesv. Blankenship, 189 W.Va 342, 431

S.E.2d 681 (1993). Withtheseprinciplesin mind, wereview thecircuit court’ sdecisontoreverse ALJ

Wright' s decision.

[11. Discussion

TheBoard arguesthat thelower court erred infalling to recognize thereeva uation results
andin crefting itsown standard for ng quaifications. After expresdy rgecting the reevauation
results, thecircuit court identified thestandard it wasemploying as* objective, measurablecriteriacof the
gpplicants based upon areview of their quaifications as set out in their resumes, application letters,
catifications and hearingsheld.” Thisdenovo assessment of the gpplicants qudifications, astheBoard
observes, demongtratesdisdain for this Court’ sspecific adjurationsin Cahill | concerning thediscretion
accorded to school hiring decigons and the adequiecy of thereevaduation process. See195W.Va at 459
60, 465 SE.2d a 916-17. Moreover, just asthis Court isnot permitted to reassess the quadlifications of
the gpplicants due to the constraints of gppellate review, neither wasthelower court freeto engageina
wholesd e reassessment of qudifications under sua sponte sandards never employed during ether the

application or grievance processes.

Adamant intheir contention that thelower court did not excludethereevauation results

onremand, Appdleescitethelower court’ sindusion of areferencetothe” Re-Review Committeg” inthe



November 1998, order, dongwiththeintroductory languageindicating areview of theentirerecord as
support for their pogtion. The merereferencing of the committeein the order naither indicatesaninduson
of the committee sresultsin the lower court’ sruling, nor doesit suffice to comply with our specific
directivesin Cahill | that “the conclusons of that committee should not be disregarded as unreliable or
deficient onremand.” 195W.Va a 460, 465 SE.2d a 917. In addition, thelower court’ sconclusion
that it found neither the* decision of the* Re-Review Committeg " or the opinion of Appdlless expert
witness, Dr. Viars, “tobecontralling astoether pogtion,” wasan atempt to crcumvent thisCourt’ sprior
ruling regarding theadequiacy of thereeva uation processand thelower court’ sduty to afford deference
to the committee sresults.™ Itispatently clear that thelower court, on remand, pretermitted the very

committee results which it was directed not to disregard by this Court.

Contralling law at thetimeof thehiring decisionsat issue did not include the specification
of criteriato beemployedinmaking thesedecisons. Cf. W.Va Code 8 18A-4-8p(a) (1988) withW.Va
Code 8§ 18A-4-7a(1997). Qudificationsof the gpplicantswerethe solecriteria, and only intheevent that
qudificationswere determined to be essentidly equivadent, could seniority beused asahiring factor. See

Dillonv. Board of Educ., 177 W.Va 145, 149, 351 SE.2d 58, 62 (1986). WhiletheDillon*seniority”

ruleisno longer necessary dueto datutory amendments, one principle, whichwasfirg articulated in thet

“Thelower court’ s 1998 order contains no other referenceto the reeva uation committee or its
results.

B Cahill 1, wehdd that the reeval uation process “was not flawed or inadequiate, the [reviewing]
committeewas not prejudiced or biased, and the condusions of that committee should not bedisregarded
asunreliable or deficient on remand.” 195 W.Va at 460, 465 S.E.2d at 917.
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decigon, dill holdstrue: “County boardsof education havesubstantid discretionin mettersrdating tothe
hiring, assgnment, transfer, and promotion of school personnd.” Id. at 146, 351 SE.2d a 59, syl. pt. 3,

in part; see also State ex rel. Monk v. Knight, 201 W.Va. 535, 539, 499 S.E.2d 35, 39 (1997)

(recognizing that boards of education are statutorily reposed with discretion to rate qudifications of
applicants in making hiring decisions).

In disregard of its obligation to both recognize and uphold this precept of affording
“subdantid discretion” to school boardsin hiring metters, thelower court’ sruling completely eviscerates
thet prindple. Despitetheinitia condusonof ALJWeskly thet the reeva uation process was adequate and
this Court’ saffirmance of that finding, thelower court opted to discard the reeva uation results, preferring
instead to implement its“ objective, measurable criteria’ test for assessing the gpplicants’ qudifications™
Inso doing, thedrcuit court exceeded the limited scope of itsreview of thehiring decisonsa issue. See
W.Va Code8 18-29-7. Thelower court, aswestated in Martin, was not freeto subgtituteitsjudgment
for that of the ALJ. See 195W.Va at 304, 465 S.E.2d at 406. Despite this Court’ s extension of an
opportunity to thelower court to “cure’ the deficiendies of its 1994 ruling, the arcuit court il hasfaled

to identify alawful basisfor itsreversal of ALJWeekly’s recommended decision.

Becausethecircuit court’ sSNovember 1998 order viol ateswel |-established principlesof
review, wereverseand remand for entry of an order affirming theBoard' shiring decigonsand upholding

the conclusonaof ALJWeekly that Appelleesfailed to demongtrate that the Board did not reasonably and

%Only by discarding thereeval uation resultscould thelower court reachitspreferred conclusion
that the Appellees were the more qualified applicants.
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adequately reevaluate the candidates for the supervisory positions at issue or that the Board acted
arbitrarily or capriciously in its selection process.'’

Reversed and remanded with directions.

Becausewe arereversing the lower court’ s order, we do not addressthe vdidity of theaward
of pre-judgment interest to Appellees, whichisnecessarily mooted by our reversal of the November 23,
1998, order.

10



