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The Opinion of the Court was delivered PER CURIAM.
JUSTICE MCGRAW, deeming himself disqualified, did not participate in the decision in this case.
JUSTICE McHUGH, sitting by temporary assignment.

JUSTICE STARCHER dissents and reserves the right to file a dissenting Opinion.



SYLLABUSBY THE COURT

1. “Seniority for professona employees of acounty board of education isbased on
‘regular, full-time’ professiona employment and the only seniority that a subdtitute teacher canearnis
‘exdusvdy for the purposeof goplying for employment’ and thislimited employment preferenceaccrues
‘[u] pon completion of one hundred thirty-three daysof employment inany oneschool year.” W.VaCode,
18A-4-7a[1990].” Syl. Pt. 4, Triggsv. Berkdey County Bd. of Educ.,188W.Va 435,425 SE.2d 111

(1992).

2. “A find order of thehearing examiner for theWest VirginiaEducationdl Employees
Grievance Board, made pursuant to W.Va. Code, 18-29-1, et se0. (1985), and based upon findings of
fact, should not be reversed unlesscdearly wrong.” Syl. Pt. 1, Randol ph County Bd. of Educ. v. Scdlia,

182 W.Va. 289, 387 S.E.2d 524 (1989).



Per Curiam:

Appdlant Kitty Townsend appeslsfrom the Sentember 24, 1998, decision of the Circuit
Court of Mercer County, reverang, in part, an adminidrative deciSon concarning anon-selection grievance
filed by Appelant againgt the Respondent Board of Education of Mercer County (the“Board”). Upona
full examination of the record submitted to this Court, we conclude, based on error thet isapparent from
thelower court’ sorder, that thismeaiter mugt be reversed and remanded for further proceedings consstent

with this opinion.

On August 22, 1996, the Board posted a second grade teaching position for Wade
Elementary Schoal. Induded among thethirty-four gpplicantsfor the positionwere Appdlant and Sherri
Foy. Following theaward of the classroom teaching positionto Ms. Foy, Appelant filed agrievance
pursuant to the provisons of West VirginiaCode 88 18-29-1t0-11 (1999). Appelant chalenged the
Board' sdecison ontheground that shewasmorequdified than Ms Foy. At theconduson of leve four
of thegrievance proceedings, ALJJennifer Meeksruled, in adecision dated November 4, 1997, that
Appdlant should begranted oneyear of seniority based on her 1989-90 year of subgtituteteaching' and

remanded the matter back to the Board for areassessment of each of the applicants qudifications.

'Appellant worked as a substitute teacher for the entirety of the 1989-90 school year.

’The AL Jrequired the reassessment based on the fact that certain individuals had removed
themsalvesfrom the pool of applicants and should not have been included in the assessment process
pursuant to established Grievance Board proceduresand a so because the Board failed to properly
calculate the seniority of various applicants.



TheBoard gppededfromthe ALJ sdedigon, but compliedwiththeadminisraivedirective
during the pendency of the appedl by resssessing the gpplicants’ qudifications. Followingitscompletion
of the reassessment process, the Board again awarded theteaching positionto Ms. Foy. Appelant did
not fileagrievancein connectionwiththe Board' s second decison that M s. Foy wasthemost qudified

individual for the classroom teaching position.®

Whenthedcircuit court ruledin connection with the Board' s gpped from the November
1997 AL Jdecison, Judge Knight reversed the ALJ sdecison on thelimited ground that the leve four
ruling “was clearly wrong and contrary to law to the extent that such ruling permitted the retroactive
gpplication of W.Va Code 8§ 18A-4-7a(paragraph 3) for seniority prior to the date of enactment of said
statutory provision on August 31, 1990.”* Through her apped to this Court, Ms. Townsend seeksa
reversd of the drcuit court’ sorder and arendaiement of the ALJ sruling that sheisentitled to one-year
of seniority toward futurejob applications> Appelant does not seek the classroom position which was

awarded to Ms. Foy.

4nmaking itsreassessment of the candidatesfor the posted teaching position, the Board took into
condderaion the one year of seniority that ALJMeeks had concluded that Appdlant wasto be avarded
for her full year of substitute teaching in 1989-90.

*Thecircuit court's September 24, 1998, order further providesthat “ no rdief be avarded herein
to the respondent [Appellant Townsend].”

*The Legidaturedarified, through the enactment of West VirginiaCode 8 18A-4-7a, that any
seniority acquired through subdtitute teaching could be used only for job application purposes. SeeSyl.
Pt. 4, Triggs v. Berkeley County Bd. of Educ., 188 W.Va. 435, 425 S.E.2d 111 (1992).
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At the center of thismeatter isthe enactment of West VirginiaCode 8 18A-4-7a(1997),

which became effective on August 31, 1990. The pertinent provisions of the statute provide that:
Upon completion of one hundred thirty-three days of employment

in any one school year, substitute teachers shall accrue seniority

exdugvey for the purpose of gpplying for employment asa permaneatt,

full-time professond employee. One hundred thirty-three days or more

of said employment shal be prorated and shdl vest asafraction of the

school year worked by the permanent, full-time teacher.
W.Va. Code 8§ 18A-4-7a. With the enactment of subsection 7a, a substitute teacher only acquires
seniority for the actua number of days spent teaching inthe dassroom pursuant to apro ratlaformula. For
example, asubgtitute teacher who taught 150 days of a200-day school year would acquire 150/200 or

3/4 of ayear’s seniority.

Prior to theenactment of subsaction 7a, some county boards of education had apractice
of avarding afull year of seniority to those subdtitute teacherswho worked more than 133 days of a200-

day school year.® Thepartiesarein agreement, however, that Mercer County did not utilizethismethod

*Thefollowing advisory letter issued by the State Superintendent of Schools, which referencesthe
practice of utilizing 133 days as abenchmark for pay and tenure purposes, is cited as authority for this
practice:

“One must work 133 daysin order to receive credit for ayear of teacher’s
experience for pay increment purposes. See State Superintendent’s
Interpretations‘ Teacher--Sdary.” March 11, 1966 (SDE) and October 1, 1968
(36). Thissamemeasure oftenisused for determining tenure when atescher has
earned tenure (i.e., continuing contract status).”

See Harkins v. Ohio County Bd. of Educ., 179 W.Va. 373, 374, 369 S.E.2d 224, 225 (1988).




of awarding seniority toitssubstituteteachers.” Through the codiification of subsection 7a, the Legidature
resolved themanner inwhich seniority wasto be cd culated for substituteteachersand darified thelimited

usefor such seniority. Asweexplainedin syllabuspoint four of Triggsv. Berkeley County Board of

Education,188 W.Va. 435, 425 S.E.2d 111 (1992),

Seniority for professiona employees of a county board of
educationisbased on*“regular, full-time’ professond employment and the
only seniority that a substitute teacher canearn IS

“exdudvdy for
the purpose of
applying for
employment”
andthislimited
employment
preference
accrues”[upon
completion of
one hundred
thirty-threedays
of employment
in any one
school year.”
W.Va.Code,
18A-4-7a
[1990].

Much confusion hasresulted from thelower court’ sconclusonthat the ALJ sdecisonto
award one year of seniority to Appellant for her 1989-90 year of subgtitute teaching was based upon a

wrongful retroactive gpplication of West VirginiaCode 8 18A-4-7a. A careful reading of the lengthy

Whilethe sparserecord sent to this Court does not document the pervasiveness of thispractice
of awarding ayear of seniority upon completion of 133 days as a substitute teacher, it appearsthat
Kanawha, Brooke, Hancock and Marshal Countiesdid adopt thismethod of calculating seniority. When
Appd lant wasasked during oral argument asto the number of countiesthat did not follow thispractice,
the non-specific answer provided was, “I don’'t know. At least two.”



administrative ruling demonstratesthat ALJMeeksfully appreciated thefact that the enactment of
subsction 7adid not become effective until August 31, 1990, and even moreimportantly, thet the Satutory
provisioninissue could be gpplied only inaprospective manner ® Thisisdemonstrated by the discussion
includedinthe ALJ sdecison devoted to theissue of seniority. Asanintroductiontotheissue, ALJ
Meeksdifferentiatesbetween the current method of cd culating seniority for subdituteteachers asset forth
inWest VirginiaCode § 18A-4-7a, and the previous method, which was controlled by West VirginiaCode
8§ 18A-4-8b(a). Inexplanation of the prior method, the AL Jfirst quoted from subsection 8b(a): “The
seniority of professona personnd shdl be determined onthebasisof thelength of timetheemployeehas
been professondly employed by the county board of education . . . Employment for afull employment term
shall equal one year of seniority[.]”® Continuing the discussion, the AL J states that:
[u]nder this provison, asubdtitute teacher was credited with one
year of seniority when he or sheworked as a subgtitute for 133 daysor
more during one school year. Further, if the substitute later became
regularly employed, he or she retained any credited seniority dueto
ubdtitute srvice aspart of hisor her permanent seniority. The Satutory
amendmentsto W.Va. Code 8 18A-4-7awhich dtered thismethod of

ca culating seniority were enacted in the third executive sesson of the
1990 L egidature, and became effective August 31, 1990.

fThefact that AL IMesksfully comprehended and correctly gpplied subsection 7acan begleaned,
in part, from the ALJ s observance that, because Ms. Foy’ s substitute teaching occurred after the
enactment of subsection 7a, she should have been given apro ratiaseniority caculation for her periods of
subdtitute teaching for each year sheworked in excessof 133 school days. At the sametime, however,
the AL Jfound that the provisons of subsaction 7a, which required apro ratacadculaion of seniority, did
not affect Appellant as her substitute teaching occurred prior to its enactment.

9See infra note 15.



After contragting thetwo mechanismsused for cal culaing substitute seniority, the ALJ
discusses how the West Virginia Education and State Employees Grievance Board (“ Grievance Board”)
had adopted a practice, beginning with its Hoffman decision,” of “appl[ying] the statute [W.Va. Code
8 18A-4-74] asit iscurrently written, without regard for any seniority accrued pursuant to the earlier
provisonsthroughworking asasubdtitute prior to August 31, 1990.” Relying primarily onLandersv.
Kanawha County Board of Education," acircuit court decision authored by the Honorable CharlesE.
King, the ALJdetermined that the Grievance Board had been wrong to gpply subsection 7ain amanner
that deprived teachers of subgtitute seniority that had accrued and been awarded to them prior to the
enactment of subsection 7a™ In her decision, ALJMesksexpresdy overruled theHoffman lineof cases™

stating

°Hoffman v. Kanawha County Bd. of Educ., Docket Nos. 91-20-278/279 (Jan. 31, 1992).

HCivil Action No. 92-AA-323 (April 5, 1995, Kanawha County, W.Va.).

In Landers, thedircuit court determined that seniority that had been earned by subdtituteteachers
prior to August 31, 1990, wasto be retained by such teechers. In resolving the Landers case, Judge King
relied on a November 14, 1990, interpretation of the State Superintendent of Schools, which stated:

Please be advised that | interpret W.Va. Code, § 18A-4-7ato be
effective upon passage, August 31, 1990. Seniority rightsfor subdtitute
personnel prior to that date are to be determined using prior statutory
provisonsand caselaw. Accrud of seniority by subdituteteachersunder
W.Va Code, § 18A-4-7aisnot retroactive and only occursfor the
current school year and thereafter.

Whilethe Board argues extensively initsbriefsthat the AL Jwrongly looked to or gpplied the
Hoffman lineof casesto the case sub judice, that issueisnot pertinent to resol ution of the maiter before
us Wedo obsarve, however, that Hoffman was decided in the context of determining whether seniority
acquired as asubgtitute teacher could be used to bolster an individual’ stota seniority inthefaceof a
reduction in force.




The Hoffman line of casesisfound to bein error, and we abandon
application of the current statutory provisionsto substitute service
performed prior tothair enactment. Hoffman and itsprogeny arehereby
expredy overruled, to the extent thet they gpplied retroactivdly Satutory
changes which became effective August 31, 1990. ... Serviceasa
subgtitute teacher for 133 daysor morein any sngle school year, which
was credited towards one' s seniority prior to August 31, 1990, may be
retained.

Uponreview, itispatently clear that ALIMeeksonly used theterm “retroactively” in
speaific referenceto the Grievance Board' s gpplication of subsection 7ain amanner which falled to teke
Into cond deration any seniority acquired by teachersthrough substitute teaching prior to theeffective date
of subsection 7a. Contrary to the circuit court’ s suggestion, the ALJdid not apply subsection 7aina
retroactive fashion to conclude that Appellant was entitled to one year of seniority for her substitute
teaching during the 1989-90 school year. Instead, the AL Jlooked to the practice that some counties™
employed beforethe enactment of subsection 7acof awarding afull yeer of seniority to thoseteacherswho
had worked asasubstitute teacher for at least 133 daysof agiven school year asthesole bassfor her
determination that Appellant was entitled to one year of seniority.” Therecordinthiscasemakesclear
that no retroactive gpplication of subsaction 7aoccurred. Thus, thelower court erred in determining thet

areversa of the ALJ sdecigon wasrequired based on the fact “that such ruling permitted the retroactive

“See supra note 7.

BWhile not necessary to theresol ution of this case, we obsarvethat thispractice of awardingafull
year of seniority followingemployment for at leest 133 daysof the schoal year gppearsto bein conflict with
thetermsof thepreviousgtaute. Included among theprovisonsof theformer datute, West VirginiaCode
§18A-4-8n(a), waslanguagerequiring that “ [l mployment for lessthan thefull employment term shdl be
prorated.” Id.



gpplication of W.Va Code 8 18A-4-7a. . . prior to the date of enactment of said Satutory provisonon

August 31, 1990.”

Given our condugon that thecircuit court erred in ruling thet the AL Jretroactivdly gpplied
West VirginiaCode 8 18A-4-7a, thereisno bagsfor thelower court’ sreversal of the grievance decison.
Seegenerally W.Va. Code § 18-29-7 (delineating groundsfor reversal of grievancerulings). We
explaned in syllabus point one of Randol ph County Board of Educationv. Scdia, 182\W.Va 289, 387
S.E.2d 524 (1989), that “[d] final order of the hearing examiner for the West Virginia Educationa
Employees Grievance Board, made pursuant to W.Va Code, 18-29-1, et se0. (1985), and based upon
findingsof fact, should not be reversed unlessdearly wrong.” Sincewe havefound error with the lower
court’ sruling that the adminigtrative decison was*“ clearly wrong,” the lower court’ sreversa of the

administrative ruling cannot be upheld. See W.Va. Code § 18-29-7.

Having determined that the AL J did not rdly upon aretroactive gpplication of subsection
7ato award Appdlant oneyear of seniority, weturn next to theissue of whether the ALJwascorrectin
granting Appdlant thisyear of seniority. The Board arguesthat in awvarding the one year of seniority, the
ALJwrongfully assumed factsnot in evidence. Since Appellant failed to introduce any evidence b ow™
with regard to the practices of Mercer County, the Board contends that the AL J erred in assuming that

Mercer County followed the practice of awarding ayear of seniority upon the completion of 133 days of

A sthe Board emphasi zes, the grievant hasthe burden of proving by apreponderance of the
evidence the facts necessary to establish her claim in a non-selection case.
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substitute teaching prior to the enactment of subsection 7a. Whilethe partiesrepresent on gppedl that
Mercer County did not follow this practice, no evidence wasintroduced on thisissue below. Without
evidence to substantiate that Mercer County employed such a practice, the Board arguesthat even the
reasoning of the AL J sdecisonfailsto support the award of seniority to Appellant. Citingthe ALJ s
condusonthat “[gerviceasasubdituteteacher for 133 daysor moreinany sngleschool year, whichwas
credited towards one' sseniority prior to August 31, 1990, may beretained],]” the Board maintainsthat
the AL Jwaswithout authority to make such an award sua sponte Snce the Board had never “ credited”

Appellant with one year of seniority prior to the enactment of subsection 7a

Giventheabsol ute dearth of evidence submitted below ontheissueof Mercer County’ s
practicesconcerning subgtitute seniority, thisCourt cannot determinewhether A ppdlant should havebeen
awarded ayear of seniority for her subdtitute teaching during 1989-90. Accordingly, wefind it necessary
to remand thismeatter for evidentiary proceedingsto permit the partiesto addressthe practice employed
by Mercer County with regard to awarding seniority for subditute teaching prior to August 31, 1990. If,
upon remand, itisdetermined that M ercer County never awarded seniority to any teachersfor subditute
teaching during the pertinent time period, then ALJIMeekswas clearly without authority inawarding
Appdlant oneyear of seniority. On the other hand, if the evidenceintroduced clearly demondratesthat
therewasauniform satewidepolicy ineffect during therdevant timeperiod, that policy should beheavily
weghted in congdering theissue of whether the AL Jwas correct in awarding the one year of seniority to

Appdlant for her year of subgtitueteaching. See\Wood County Bd. Of Educ. v. Smith202W.Va. 117,




120,502 SE.2d 214, 217 (1998) (discussng issue of conflicting Sate superintendent postionsand g&ting

that current interpretation should be accorded great weight unless such interpretation is clearly wrong).

Basad on theforegoing, thismatter isreversed and remanded for further proceedings

consistent with this opinion.

Reversed and remanded.
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