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SYLLABUSBY THE COURT

1. “Wheretheissueon an gpped fromthedrcuit court iscdearly aquestion of law or
Involving an interpretation of astatute, we apply ade novo standard of review.” Syl. Pt. 1, Chrystal

RM. v. Charlie A.L., 194 W.Va. 138, 459 S.E.2d 415 (1995).

2. “Inreviewing chalengesto thefindingsand conclusonsof thecircuit court, we
gpply atwo-prong deferentid standard of review. Wereview thefind order and the ultimate digoogtion
under an abuse of discretion Sandard, andwereview the circuit court’ sunderlying factud findings under
aclearly erroneous standard. Questionsof law are subject toadenovoreview.” Syl. Pt. 2, Walker v.

West Virginia Ethics Comm'n, 201 W.Va. 108, 492 S.E.2d 167 (1997).

3. Rule 32(b) of theWest VirginiaRules of Crimina Procedure requiresthat a
presentence investigation be made by the probation officer and a presentence report submitted to thetrid
court before sentence is imposed on a crimina defendant, unless the
the defendant walves a presentence investigation and report, or the court finds that theinformationin the
record enables it to meaningfully exercise its sentencing authority, and
the court explains on the record itsfinding that the informationin the record enablesit to meaningfully
exercise its sentencing authority.

4. “Rule32(a)(1) [now Rule 32(c)(3)(C)] of theWest VirginiaRulesof Crimina

Procedure confersaright of alocution upon onewhoisabout to be sentenced for acrimind offense” Syl.



Pt. 6, Sate v. Holcomb, 178 W. Va. 455, 360 S.E.2d 232 (1987).

5. “Inthedrcuit and magidrate courts of thissate, thejudge or magidrateshdl, sua
sponte, afford to any person about to be sentenced theright of alocution before passng sentence” Syl.

Pt. 6, Sate v. Berrill, 196 W. Va 578, 474 S.E.2d 508 (1996).

6. A defendant’ sright totrid in magisrate court under West VirginiaCode 8 50-5-7
(1994) atacheswhenacrimina proceeding hasbeen initiated inthat forum. In Stuationswhereapleaof
not guilty isentered in answer to atreffic or other citation, acriminal prooceeding isinitiated under the Rules
of Crimina Procedurefor the Magigtrate Courtsof West Virginia, not with thefiling of thecitation, but
when awritten and verified complaint has been filed and afinding of probable cause hasbeen made by the

magistrate.

Scott, Justice:
The Appdllant, Kenneth A. Bruffey, appealsfrom an order of the Circuit Court of Doddridge
County, entered on January 25, 1999, sentencing him for the crimes of third offense driving under the

influenceof dcohal (hereinafter “DUI"), afd ony, and driving on revoked licensefor DUI and no proof of



Insurance, both misdemeanors. The assgnmentsof error are: (1) the circuit court erred by refusing to
order apresentenceinvestigation and report prior to sentencing; (2) the drcuit court erred by denying the
Appdlant hisright of alocution prior to sentencing; (3) the dircuit court erred by denying the Appellant's
pretrid motionto dismissthe misdemeanor counts, which had been previoudy cited in magistrate court.
After careful review of theentirerecord, theparties briefs andtherdevant law, we condudethat thefirg
and second assgnments of error merit reversal, whilethe third doesnot. Accordingly, wereverseand
remand the matter to the circuit court with directions to resentence the Appellant after first procuring a

presentence report, if needed as a sentencing aid, and affording the Appellant his right of allocution.

. FACTUAL AND PROCEDURAL BACKGROUND

Intheafternoon onMay 30, 1998, Mr. Bruffey wasinvolved in asngle-car accident on County
Route 25 in Doddridge County, West Virginia Hewasthe driver of the vehicle and had one passenger.
Twenty to twenty-five minutes after the accident, the county sheriff arrived at the scene and found Mr.
Bruffey stting on the ground next to thewrecked vehidle. The sheriff agked Mr. Bruffey for hisdriver's
license, regidration, and insurance, but hedid not produceany of thoseitems. Naticing thet Mr. Bruffey's
eyeswere bloodshot and that hisbreath smelled of acohal, the sheriff asked him whether he had been
drinking. Mr. Bruffey admitted that hehad. After further investigating the accident, the sheriff asked Mr.
Bruffey to patiapatein afidd sobriety test. Herefusad, and the sheriff arrested him for DU At that time,
the sheriff also served Mr. Bruffey with acitation charging the misdemeanor offenses of no proof of
Insurance and driving on asuspended license. Theredfter, Mr. Bruffey was trangported to the Sate police

barracksin Avendde, West Virginia, where he underwent an Intoxilyzer test which revealed ablood
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acohol concentration of .185 percent.* The vdidity and timeliness of thistest are not in question. No

further proceedings occurred before the magistrate.

Inanindictment filed on October 26, 1998, in the Circuit Court of Doddridge County, Mr. Bruffey
was charged with one count of third offense DUI, afelony, inviolation of West VirginiaCode 8 17C-5-
2(K) (1996); onecount of driving on revoked licensefor DUI, amisdemeanar, inviolaion of Wegt Virginia
Code 8§ 17B-4-3 (1996); and no proof of insurance, amisdemeanor, in violation of West VirginiaCode
§17D-2A-3(1996). On October 27, 1998, the State filed amotion in magistrate court to dismissthe
misdemeanor charges contained in the citation served by the sheriff, and on October 28, 1998, the charges
weredismissad. Incircuit court, the Appelant pled not guilty to the chargesin the indictment, and the
matter wasset for trid. OnNovember 2, 1998, the circuit court entered an order designating December

30, 1998, as “the last day to hear pre-trial motions.”

On January 4, 1999, thefirst day of trial, defense counsal moved to dismissthe misdemeanor
counts. Defensecounsd argued that under West VirginiaCode 8 50-5-7 (1994), Mr. Bruffey wasentitled
to atrid on the misdemeanor chargesin magistrate court because those offenseswereinitialy charged
there, and he had never waived hisright to amagistrate court tria. Denying the motion to dismissas
untimely made, the circuit court reasoned:

[W]hile Chapter 50 Article 5 Section 7 givestheright of the crimina
Oefendant to be tried on amisdemeanor offense over which the meagidrate

' The lega blood alcohol limit is.10 percent.
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court and circuit court have concurrent jurisdiction.. . . [,] thereisasoa

procedurd requirement under Rule8 Subsection 2 of the West Virginia

Rulesof Crimind Procedurethat putsan affirmative duty upontheate

tojoindl chargesboth misdemeanor and felony intotrid of the oneaction.
Defensecounsd then moved for acontinuanceto dlow Mr. Bruffey tofileapetitionfor awrit of prohibition

to prevent the circuit court from exercising jurisdiction. The circuit court denied the continuance.

OnJanuary 4and 5, 1999, Mr. Bruffey wastried by ajury inthedircuit court. Thejury foundhim

guilty of all three countsin the indictment.?

On January 5, 1999, after the jury was excused, defense counsal moved for a presentence
investigation and report, pursuant to Rule 32(b) of the West VirginiaRulesof Crimina Procedure. The
circuit court refused to require a presentence investigation and report and proceeded immediatey to
sentence Mr. Bruffey, without advisng himof hisright of dlocution. The sentencesimposed wereoneto
threeyearsin the date penitentiary for the conviction of third offense DUI, sx monthsin the Doddridge
County Jall for the conviction of driving onrevoked licensefor DUI, and fifteen daysin the Doddridge

County Jail for the convictionof no proof of insurance. Thelatter two sentenceswereto run concurrently

2 The circuit court, on its own election, bifurcated the issue of Mr. Bruffey’s prior DUI
convictions. Inthefirst phase of the trial, the jury found Mr. Bruffey guilty of both misdemeanors and
DUI on the date specified in the indictment. In the second phase, the jury found that Mr. Bruffey had
been convicted of DUI on two prior occasions. See Sate v. Nichols, No. 26009, 1999 WL
1101343 (W. Va. Dec. 3, 1999) (outlining
bifurcation procedure to be utilized when defendant has been charged with offense which requires proc
of prior conviction to establish status element of offense charged and defendant seeks to contest
existence of alleged prior conviction).



to each other and to the prison term.

1. STANDARD OF REVIEW

“Wheretheissue on an gpped fromthecircuit courtisclearly aquestion of law or involving an
Interpretation of a statute, we apply ade novo standard of review.” Syl. Pt. 1, Chrystal RM. v.
CharlieAL., 194 W.Va 138, 459 S.E.2d 415 (1995). Moreover, “[i]n reviewing chdlengesto the
findingsand conclusonsof thecircuit court, weapply atwo-prong deferentid sandard of review. We
review thefind order and the ultimate digposition under an abuse of discretion sandard, and wereview
the circuit court’ sunderlying factud findingsunder aclearly erroneous sandard. Questionsof law are
subject toadenovoreview.” Syl. Pt. 2, Walker v. West Virginia Ethics Commin, 201 W.Va. 108,
492 SE.2d 167 (1997). Sncetheassgnmentsof error hereinraisepurdly legd issues, our review isde

NOvo.

[11. DISCUSSION
A. Presentence Investigation and Report
The Appdlant’' smoation for apresentenceinvestigation and report was based upon Rule 32(b) of
the West Virginia Rules of Criminal Procedure, which providesin part:

(b) Presentence Investigation and Report.--

(2) When Made.--The probation officer shall make a presentence
Investigation and submit areport to the court before the sentence is
imposed, unless:

(A) the defendant waives a presentence investigation and report;

(B) the court finds that the information in the record enables it to meaningfully
exercise its sentencing authority; and
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(C) the court explainson therecorditsfinding that theinformationin therecord
enables it to meaningfully exercise its sentencing authority.
W.Va R. Crim. P. Rule 32(b)(1) (asamended, effective Jan. 1, 1996). The Appdlant argued beforethe
creuit court thet theuse of “and’ in subsection (b)(1) requiresthat dl three conditions-(A), (B), and (C)--

must be met before a court may dispense with a presentence investigation and report.

Rejecting a conjunctive interpretation of Rule 32(b), the circuit judge stated that:

Thethreeconditionsrequiring the presentence investigation report or not

requiring [the report] iswhen the defendant waivesit, which heisnot

doing; or whenthe Court findstheinformation in the record engblesit to

make ameaningful exercise of its sentencing authority; and the Court

explains on its record the information in the record enabling it to

meaningfully exercise its sentencing authority. (emphasis added).
Having sointerpreted Rule 32(b), the circuit court denied the Appdlant’ smotion, finding that Snce”a
conviction for third-offense. . . [DUI] requires. . . amandatory sentence of incarcerdtion in the penitentiary
... . themandatory sentence requirement asimposed upon the Court enablesit to make an effective
sentence. .. without the.. . . presentenceinvestigation report.” In the sentencing order, the circuit court
again addressed theissue, gtating: “TheCourt . . . findsthat a pre-sentenceinvestigation report isnot

mandatory or necessary in this matter.”

In congdering the propriety of the drcuit court’ s decison to forego apresentenceinvestigation and
report, wemust decide the proper interpretation of Rule32(b). The Appdlant adheresto the pogtion thet
al three d ements delineated in the rule must be present in order to circumvent the requirement of a

presentenceinvestigation and report. Likethedreuit court, wedisagree and hold that Rule 32 of the West



VirginiaRulesof Crimina Procedure requiresthat a presentence investigation be meade by the probation
officer and a presentence report submitted to thetrid court before sentenceisimposed onacrimina
defendant, unlessthe defendant wal vesapresentenceinvestigation and report, or the court findsthat the
information in therecord endblesit to meaningfully exerdseits santencing authority, and the court explains
ontherecorditsfinding that theinformationintherecord endblesit to meaningfully exerdseitssentencing

authority.

Rule 32 wasamended to its present form by operation of an order of this Court, which was entered
on November 15, 1995, and becameeffectiveon January 1, 1996. Prior to theamendment, therelevant
language was embodied in subsection (c) of Rule 32, which stated:

Theprobation sarvice of the court shal make apresentenceinvestigation

and report to the court beforetheimposition of sentence. . . unless, with

the permission of the court, the defendant waives a presentence

Investigation and report, or the court finds that thereisin the record

information sufficient to enable the meaningful exerciseof sentencing

discretion, and the court explains this finding on the record.
W. Va R. Crim. P. Rule 32(c)(1) (as amended, effective Feb. 1, 1985) (emphasis added).
Our interpretation of Rule 32(b) takesinto account the amendment, which wefind to be purdy stylidtic,
and a so recognizesthat there areinstanceswhen, irrespective of adefendant’ swishes, apresentence
investigation and report are simply not needed for sentencing. In State ex rel. Harless v.
Bordenkircher, 173W. Va. 384, 315 S.E.2d 643 (1984), decided under former Rule 32(c), wefound
no eror inthetrid judge sdecison to digpense with apresentence report and rdy on hisown knowledge

of thedefendant’ sbackground inimposing sentence. We observed in Bordenkircher that “[i]n cases



... wherethetrid court isfamiliar with the defendant, it may be that the court has persona knowledge
about much of theinformation that would beincd uded in apresentence report and indeed, doesnaot require
areport asasentencingad.” 1d. at 386, 315 S.E.2d a 645. Inaddition, therewould obvioudy beno
need for apresentenceinvestigation and report whereadefendant isindigiblefor probation under West

Virginia Code 8 62-12-2 (Supp. 1999).

Intheingtant case, Mr. Bruffey did not waive, but instead explicitly requested, a presentence
Investigation and report. Under our holding, thisrequest donedid not requirea presentenceinvestigation
andreport. Aswenoted earlier, however, thecircuit court’ srefusal to order apresentenceinvestigation
and report was premised onitslegd condusion that aconviction for third-offense DUI carriesamandatory
penitentiary sentence. Thisisincorrect. Although the sentencing statutes gpplicable upon conviction of
third offense DUI and driving onrevoked licensefor DUI do not providefor probation, they do provide

that home detention may be used asan dternative sentence. W. Va Code § 17C-5-2 (p) (1996);*W.

*West Virginia Code 8 17C-5-2 (1996), the sentencing statute for third offense DUI, provides
in relevant part:

(p) The sentences provided herein upon conviction for aviolation of this
article are mandatory and shall not be subject to suspension or

probation: Provided, That the court may apply the provisions of article
eleven-a[862-11A-1 et seq.]|, chapter sixty-two of thiscodeto a

person sentenced or committed to aterm of one year or less. An order
for home detention by the court pursuant to the provisions of article
eleven-b [862-11B-1 et seq.], chapter sixty-two of this code may be
used as an alternative sentence to any period of incarceration required
by this section. (emphasis added).

Asthis Court held in Sate v. Yoak, 202 W.Va. 331, 504 S.E.2d 158 (1998):
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Va. Code § 17B-4-3 (€) (1996)." Thus, imposition of aprison sentence for third-offense DUI is not
mandatory. Becausethecircuit court’ sdecision to digpense with apresentenceinvestigation and report
was based upon amisapprehension of the relevant sentencing statutes, we reverse and remand for a
determination of whether apresentenceinvestigation and report are needed for sentencing inlight of the

availability of home detention as an alternative to incarceration.

B. Right of Allocution
The second assgnment of error concernstheright of alocution, which isrecognized by Rule 32
of theWes VirginiaRulesof Crimina Procedure. Subsection (c)(3) of Rule 32 providesthat “[b]efore
Imposing sentence, the court must . . . . (C) addressthe defendant personaly and determinewhether the

defendant wishesto make astatement and to present any information in mitigation of sentence....” W.

W.Va.Code § 17C-5-2(p) (1996) gives circuit courts the option to
consider an alternative sentence of home incarceration under
W.Va.Code § 62-11B-1 et seq. when an individual has been convicted
of third offense driving under the influence of alcohol under W.Va.Code
§ 17C-5-2(k) (1996).

202 W. Va. at 335,504 S.E.2d at 162.

*West Virginia Code 8§ 17B-4-3 (1996), the sentencing statute for driving on revoked license
for DUI, providesin relevant part:

(e) An order for home detention by the court pursuant to the provisions
of article eleven-b [862-11B-1 et seq.], chapter sixty-two of this code
may be used as an alternative sentence to any period of incarceration
reguired by this section. (emphasis added).

The statute was amended in 1999, but the amendment has no impact on our decision.
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Va R. Crim. P. Rule 32(c)(3) (1996) (emphasisadded). “Allocution affords adefendant the opportunity
to persondly present to the court hisor her defense or any mitigating informetion.” Satev. Berrill, 196
W.Va 578,587,474 SE.2d 508, 517. “ ‘Ancientinlaw, allocutionisboth ariteand aright. Itis
designed to temper punishment with mercy in gppropriate cases, and to ensure that sentencing reflects
individuaized circumstances. Furthermore, dlocution “ hasvaueintermsof maximizing theperceived
equity of theprocess’ ...." United Satesv. De Alba Pagan, 33 F.3d 125, 129 (1st Cir. 1994).”

Satev. Posey, 198 W. Va. 270, 271-72, 480 S.E.2d 158, 159-60 (1996).

In Sate v. Holcomb, 178 W. Va. 455, 360 S.E.2d 232 (1987), this Court examined the
procedurd rule according theright of alocution, which wasthen contained in subsection (8)(1) of Rule 32°
In syllabus point %, the Holcomb Court hdd: “Rule 32(a)(1) of the West Virginia Rules of Crimind
Procedure confersaright of alocution upon onewhoisabout to be sentenced for acrimind offense” 178
W.Va a 457,360 SE.2d a 234. Moreover, in syllabuspoint Sx of Berrill, wehed: “Inthedrcuit and
meagidrate courts of thisgtate, thejudge or magidrate shal, sua soonte, afford to any person about to be

sentenced the right of allocution before passing sentence.” 196 W. Va. at 579, 474 S.E.2d at 509.

TheState concedesthat thedrcuit court erred in denying the Appd lant hisright of alocution prior

to sentencing. The State argues, however, that under the “plain error” doctrine, the error was not

®Rule 32(a)(1), asit existed at the time of the Holcomb decision, provided in pertinent part:
“Before imposing sentence the court shall . . . (C) address the defendant personally and ask him if he
wishes to make a statement in his own behalf and to present any information in mitigation of
punishment.” W. Va. R. Crim. P. Rule 32(a)(1) (as amended, effective Feb. 1, 1985).
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prgudiaa to Mr. Bruffey because herecaived the minimum mandatory sentencedlowed by the gpplicable
datutes, and, therefore, hisalocution could not have led to alesser sentence. Thispogtionisfactudly
unsound asit ignoresthe dternative sentence of homedetention. Furthermore, under our traditiond plain
error anaysis,°the deprivation of alocution requiresreversa of the sentenceimposed.” Wemust never
neglect any opportunity to maximize* ‘the percelved equity of the process ” and promote public
confidenceintheruleof law. Posey, 198 W. Va. a 272, 480 S.E.2d at 160 (quoting De Alba Pagan,

33 F.3d at 129).

C. Joinder of Misdemeanor Offenses
Fndly, theAppdlant assgnsaserror thedrcuit court’ sdenid of hispretrial motiontodismissthe
misdemeanor charges. Asdiscussed earlier, themisdemeanor offenseswereinitialy lodged againgt the
Appdlantinmagidratecourt. Subssquently, the prasecuting attorney obtained indictmentsfromthegrand
jury for third offense DUI, driving on revoked licensefor DUI, and no proof of insurance. Based onthe

indictments, the State moved to dismissthemisdemeanor charges pending inthe magidrate court, and the

® See syllabus point two of Berrill, holding that “ ‘[t]o trigger application of the “plain error”
doctrine, there must be (1) an error; (2) that is plain; (3) that affects substantial rights; and (4) seriously
affects the fairness, integrity, or public reputation of the judicial proceedings.” Syllabus point 7, Sate
v. Miller, 194 W.Va. 3, 459 S.E.2d 114 (1995).” 196 W. Va. at 579, 474 S.E.2d at 509. “Where
no objection to the denial of alocution was made at trial, the error is subject to review for plain error.”
Syl. Pt. 5, Berrill, 196 W. Va. at 579, 474 S.E.2d at 509.

"See Posey, 198 W. Va. at 272, 480 S.E.2d at 160 (“ The right to allocution is an integral
part of the sentencing process which, if not fully afforded to the defendant, requires areversal of the
sentence imposed.”); Berrill, 196 W. Va. at 587, 474 S.E.2d at 517 (“Because [allocution] . . . may
be the only opportunity for an accused to address the court, it carries great importance and its omission
will ordinarily justify reversal.”) (citing United Sates v. Cole, 27 F.3d 996, 998 (4th Cir. 1994)).
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motion was granted.

Assupport for hispostion that West VirginiaCode 8 50-5-7 entitteshimto atrid in magidrate
court onthe misdemeanor charges, the Appd lant relieson Sateex rd. Burdettev. Scott, 163W. Va
705, 259 S.E.2d 626 (1979), and Meadowsv. Holiday, 164 W. Va. 397, 264 S.E.2d 461 (1980).
After careful andlyss, we condudethat West VirginiaCode 8§ 50-5-7 isingpplicable onthe record before
us. That satute providesthat “[e]very defendant charged inamagistrate court inacrimina proceeding
whichiswithinthejurisdiction of the court shal havetheright toatrid onthemeritsinthemagisrate court.”
W. Va Code850-5-7. Under the plainlanguage of the satute, adefendant’ sright to trid in magidrate
court isdependent upon him being charged inthat forumin acrimind proceeding. Hence, the obvious
questionis. what must occur procedurally in order for adefendant to be chargedinameagistratecourt in
acrimind proceading? Or, sated differently, when doesacrimina proceeding commence? Theanswer
liesinthe Rulesof Crimina Procedurefor the Magidrate Courts of West Virginia, adopted by order of this

Court on June 22, 1988, which became effective on July 1, 1988.

Rule 3 of theRulesaof Crimind Procedurefor the Magisrate Courtsof West Virginiaprovidesas
follows:

The complaint is awritten statement of the essential facts
condtituting theoffensecharged. Thecomplaint shal bepresentedtoand
sworn or affirmed beforeamagidratein the county wherethe offenseis
aleged to have occurred. Unless otherwise provided by Statute, the
presentation and oath or affirmation shall be made by a prosecuting
attorney or alaw enforcement officer showing reason to havereliable
information and belief. 1f from the facts stated in the complaint the
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magidrate finds probable cause, the complaint becomes the charging
instrument initiating a criminal proceeding.

Mag. Cts. R. Crim. P. Rule 3 (emphasisadded). Inaddition, Rule4 of the Rulesof Crimina Procedure
for theMagistrate Courtsof West Virginiaprovidesfor theissuance by amagigtrate of an arrest warrant
or asummons upon a complaint. The relevant portion of Rule 4 states:

(@) Issuance.--If it appears from the complaint, or from an
affidavit or affidavitsfiled with thecomplaint, thet thereisprobablecause
to believe that an offense has been committed and that the defendant has
committed it, awarrant for the arrest of the defendant shdl issueto any
officer authorized by law to execute it.

Mag. Cts. R. Crim. P. Rule4, in part. Furthermore, Rule 7 of the Rules of Crimina Procedure for the

Magidrate Courtsof West Virginia, concerning traffic and natura resourcesoffenses, providesin pertinent

part:

(a) Citation.--Inlieu of the procedures set forth in Rules3 and
4 of theserules, alaw enforcement officer may prepare and serve a
dtation astheingrument charging amisdemesnor vidation of Chapter 17,
17A, 17B, or 17C, except as provided by West Virginia Code §
17C-19-3, 17D, or 20 of the West VirginiaCode. . . .

(b) Pleas of guilty or no contest.--The citation shall be a
suffident document to which the defendant may plead guilty or no contes.

(c) Plea of not guilty.--A plea of not guilty to atraffic or natural
resources citation may bemadein person beforeamagistratein the county in
whichthe offensewas charged, or by mail to the magidtrate court of such county.
In suchindances, acomplaint must befiled a or prior totria which complieswith
the probable cause requirements of Rule4 and aninitia appearance conducted
pursuant to the procedures set forth in Rule 5 of these rules.

Mag. Cts. R. Crim. P. Rule 7, in part (emphasisadded). Ininganceswhereaperson pleadsnot guilty to
atraffic or natural resources citation issued pursuant to Rule 7, the complaint and probable cause

requirements of Rules 3 and 4 are activated.
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Asweinterpret Rules3, 4, and 7, acrimind proceeding begins and ends upon the entry of aplea
of guilty to chargesin atraffic or other citation, the acceptance by the magistrate court of the plea, the
adjudication of guilt, and theimpodtion of sentence. Upon apleacof not guilty to such acitation, however,
acimind proceading isnot commenced until awritten, verified complant hesbeen filed and, from thefacts
dated inthe complaint, amagisrate has found probable cause. When thishgppens, the complaint becomes
“the charging indrument initiating acrimina proceeding.” Mag. Cts R. Crim. P. Rule 3. Accordingly, we
hold that adefendant’ sright totrid in magisrate court under West VirginiaCode 8§ 50-5-7 atacheswhen
acrimind proceeding hasbeeninitiated in that forum. Ingtuationswhereapleacf not guilty isenteredin
answver toatrafic or other dtation, acrimind proceedingisinitiated under the Rulesof Crimind Procedure
for theMagidrate Courtsof Wes Virginia, not withthefiling of thedtation, but whenawritten and verified
complant hasbeenfiled and afinding of probable cause hasbeen made by themeagidrate. Inthecasesub
judice, nowritten complant wasever filed nor wasaprobable causefinding madein the magidrate court.
Therefore, the circuit court did not err in requiring the Appellant to stand trial under the indictment.

Questions involving the effect of mandatory joinder of offenses do not arise.

IV.CONCLUSION
Upon dl of theforegoing, the January 25, 1999, order of the Circuit Court of Doddridge County
Isaffirmed with respect to the Appel lant’ s convictions and reversed with respect to theimposition of
sentence. The caseisremanded to the circuit court with directions to resentence the Appellant after
determining whether a presentencereport isneeded asan aid in sentencing, obtaining said report if

necessary, and affording the Appellant his right of allocution.
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Affirmed, in part;
reversed, in part; and
remanded with directions.



