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SYLLABUSBY THE COURT

1. “ “The Stateand Federd Condtitutions prohibit only unreasonable searchesand
saizuresand there are numerous Stuationsinwhich asearch and seizurewarrant isnot needed, such asan
automobilein motion, searches made in hot pursuit, seerches around the areawhere an arrest ismade,
thingsthat are obviousto the senses, and property that has been abandoned, as well as searches and
saizures made that have been consented to.” Point 1 Syllabus, Satev. Angd, 154 W. Va 615[, 177

S.E.2d 562 (1970)].” Syl. Pt. 4, State v. Duvernoy, 156 W. Va. 578, 195 S.E.2d 631 (1973).

2. “If officersarelawfully present and observewhat isthen and thereimmediatdy
gpparent, no searchwarrant isrequired in such ingtance, and thetestimony by the officerswith regard to
the evidencewhich they observed isentirely proper.” Syl. Pt. 3, Satev. Angd, 154 W. Va 615, 177

S.E.2d 562 (1970).

3. Medicd necessty isunavalable asan afirmative defenseto amarijuanacharge

inWest Virginiabecausethe L egidature has designated marijuanaasa Schedulel controlled substance

with no exception for medical use.

Scott, Justice:



The Appdlant, Donna Jean Poling, gppedsfrom afind judgment of the Circuit Court of Tucker
County, entered on February 5, 1999, upon her conditional plea of guilty to the felony offense of
manufacturing acontrolled substance, with reservation of her right to gppeal under Rule 11(8)(2) of the
West VirginiaRulesof Crimina Procedure The Appdlant seeksareversa of the conviction and theright
towithdraw her pleabbased ontwo pretrid evidentiary rulingsby thelower court, which denied her mation
to suppressevidence saized under awarrant and precluded presentation of the affirmative defenses of

compulsion and medical necessity. Finding no error in the challenged rulings, we affirm.

I.FACTUAL AND PROCEDURAL BACKGROUND
On March 30, 1998, Tucker County Deputy Sheriff Brian Wilfong visited the Appdlant’s
resdencefor the purpose of serving asubpoenaon her husband inamatter unrelated to thiscase. Deputy
Wilfong walked onto the front porch of the house and knocked on the front door. As he waited for

someoneto cometo the door, awindow in the top portion of the door wasat hiseyelevd. Hisview

! Rule 11(a)(2) provides:

(2) Conditional Pleas.--With the approval of the court and the
consent of the state, a defendant may enter a conditional plea of guilty
or nolo contendere, reserving in writing the right, on appeal from the
judgment, to review of the adverse determination of any specified
pretrial motion. A defendant who prevails on appeal shall be alowed
to withdraw the plea.

W.Va R. Crim. P. 11(a)(2).



through thewindow was not obstructed by acurtain, shade, or any other form of covering. Throughthe
uncovered window, Deputy Wilfong saw three marijuana plants Stting on acounter located gpproximetdy
seventeen feet from thedoor. The plantswereilluminated by afluorescent light and werein Deputy
Wilfong' splainSght ashe stood at the Appe lant’ sfront door. Hedid not ook into any other windows
intheresdence. When no one cameto the door, he left the resdence, contacted amagistrate, and
obtained asearch warrant for the Appdlant’ shome. The search wias conducted by Deputy Wilfong and
two other law enforcement officers. Inthe course of the search, e@ghteen marijuanaplantswere discovered
in additionto thethree plantswhich Deputy Wilfong had seen through thefront door window. Thetwenty-
onemarijuanaplantswere photogrgphed, videotaped, and then seized by the officers. Sometime efter the
plantsweresaized, the Appdlant and her husband arrived home, and Deputy Wilfong took astatement

from the Appellant.

The Appdlant wasarrested the next day and charged with possesson with intent to manufacture
acontrolled substancein violation of West VirginiaCode 8 60A-4-401 (1997). OnMay 26, 1998, a
preliminary hearingwashed, andin June 1998, the A ppellant wasindicted for manufacturing acontrolled

substance by growing and cultivating marijuana.

On June 30, 1998, the Appdllant filed a pretrial motion to suppress “al evidence seized or
otherwise procured by police officerswhich gemsfromtheillegd seerch of the Defendants home. . .."
Following an in camera suppression hearing, the circuit court took the motion to suppress under

advisement. By order entered August 26, 1998, the circuit court denied the motion.
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Trid wasscheduled for February 5, 1999. On January 25, 1999, the Siatefiled amotioninlimine
seeking to “prohibit any testimony or defense basad upon medicina qudities of marijuanaupon multiple
sclerogs” The Appdlant filed aresponseto theState smotioninlimineand asofiled arenewa of her

motion to suppress.

On February 5, 1999, the circuit court conducted ahearing on the Appdllant’ srenewed motion
to suppressand the State’ smotioninlimne. At the hearing, Appelant’ s counsd offered evidence and
argued in support of the proposed theories of defense (compulsion and medica necessity). Thecircuit
court denied the A ppellant’ srenewed motion to suppressand granted the State smotioninlimine. The
Appdlant then entered apleaof guilty to thefelony charge of manufacturing acontrolled substance,
conditioned ontheingtant appeal. Upon said plea, the circuit court adjudged the Appellant guilty of
manufacturing acontrolled substance and sentenced her to onetofiveyearsintheSate penitentiary. This

sentence was suspended, and a five-year term of probation was imposed.

1. STANDARD OF REVIEW
Thegandard of review gpplicableto adircuit court’ sruling on amotionto suppressevidencewas
articulated by this Court in the first and second syllabus points of Satev. Lacy, 196 W. Va. 104, 468
S.E.2d 719 (1996):
1. When reviewing aruling on amation to suppress, an gppdlae
court should condruedl factsinthelight most favorableto the State, as
it wasthe prevailing party below. Because of the highly fact-specific

neture of amoation to suppress particular deferenceisgivento thefindings
of thedrcuit court becauseit had the opportunity to observethewitnesses
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and to hear tesimony ontheissues. Therefore, the arcuit court’ sfactua
findings are reviewed for clear error.

2. Incontrest to areview of thedrcuit court’ sfactud findings the
ultimate determination asto whether asearch or seizurewasreasonable
under the Fourth Amendment to the United States Constitution and
Section 6 of Artidlell1 of theWest Virginia Congtitution isaquestion of
law thet isreviewed denovo.  Similarly, an gppelate court reviews de
novo whether a search warrant wastoo broad. Thus, acircuit court's
denia of amotion to suppress evidence will be affirmed unlessit is
unsupported by substantid evidence, based onanerroneousinterpretation
of thelaw, or, based on the entirerecord, it is clear that a mistake has
been made.

The standard which governs gppellate review of acircuit court’ s decison to exclude
evidencewasrecited in Satev. Wade, 200 W.Va 637, 490 S.E.2d 724, cert. denied, 522 U.S. 1003
(1997): ““[&]Ithough mogt rulingsof atrid court regarding the admission of evidence arereviewed under
anabus=of discretion gandard, . . . an gppdlate court reviewsde novo thelegd andyssunderlying atrid
court’sdecison.” Satev. Guthrie, 194 W.Va. 657, 680, 461 S.E.2d 163, 186 (1995) (citations
omitted).” 200 W.Va a 652,490 SE.2d at 739. Itiswithin the confines of these sandardsthat we

review the issues now before us.

[11. DISCUSSION
The Appdlant assgnsaserror thecircuit court’ sdenia of her motion to suppressthe marijuana
plantsand other evidence saized asareault of the search of her home. Shearguesthat, by peeringintothe
window of her front door from the vantage point of the front porch, Deputy Wilfong conducted a

warrantless search which was per se unreasonable and, therefore, in violation of her Fourth Amendment
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rights The Appellant consequently contendsthat dl evidence gained from the seerch (the marijuanaplants
etc.) should have been suppressed. Conversdly, the State arguesthat thelower court correctly admitted
the evidence s8.zed from the Appdlant’ shome because it was not the product of anillegdl search. Relying
onthe*“openview” doctrine, the State pogitsthat snce Deputy Wilfong obsarved the marijuanaplantsin
plain view from avantage point that did not infringe on privacy interegts, his actions naither condituted a

search nor violated the Appellant’s Fourth Amendment rightsin any way.

At the outset, we observe that thereisno question asto theform of thewarrant under which the
marijuanaplantsand other evidenceweresaized. Nor isthere any contention that the search conducted
under thewarrant exceeded itsscope. The only issueraised relaing tothe saizure of evidencefromthe
Appdlant’ shomeiswhether Deputy Wilfong' solservation of marijuanaplantsthrough her uncovered front
door window amounted to an unjustified warrantless search, which operated to invaidate the search
warrant subsequently obtained and rendered the property sai zed thereunder inadmissble. Weconclude
thet the said observation was not asearch within themeaning of the Fourth Amendment, and conssquently,

the circuit court committed no error in denying the motion to suppress.

This Court haslong recognized that “ Article 11, § 6 of our state congtitution? and the Fourth

2 Article 111, Section 6 of the West Virginia Constitution provides:

Therights of the citizensto be secure in their houses, persons,
papers and effects, against unreasonabl e searches and seizures, shall
not be violated. No warrant shall issue except upon probable cause,
supported by oath or affirmation, particularly describing the place to be

5



Amendment of our federa condtitution,? protect itizensfrom unreasonable searches and seizures” Sate
v. Sone, 165 W. Va. 266, 269, 268 S.E.2d 50, 53 (1980), overruled on other grounds by Sate
v. Julius, 185W. Va 422, 408 SE.2d 1 (1991). However, asstated in syllabus point four of Satev.
Duvernoy, 156 W. Va. 578, 195 S.E.2d 631 (1973):
“The State and Federd Conditutions prohibit only unreasoncble
searchesand sBizuresand thereare numerous situationsinwhich asearch
and seizurewarrant is not needed, such as an automobilein motion,
searchesmadein hot pursuit, seerchesaround theareawherean arest is
meade, thingsthat are obviousto the senses, and property that hasbeen
abandoned, as well as searches and seizures made that have been

consented to.” Point 1 Syllabus, Satev. Angdl, 154 W. Va 615[, 177
S.E.2d 562 (1970)].

Insyllabus point three of Satev. Angd, 154 W. Va 615, 177 S.E.2d 562 (1970), we described
the Situation in which asearch warrant is not necessary because things are obviousto thesenses: “If
officersarelawfully present and observewhat isthen and thereimmediatdy gpparent, no search warrant
isrequired in such instance, and the testimony by the officers with regard to the evidence which they
observed isentirely proper.” 1d. at 616, 177 S.E.2d at 563; accord Syl. Pt. 1, Satev. Saman, 189

W. Va 297,431 SE.2d 91 (1993). Later, in Satev. Woodson, 181 W. Va. 325, 382 SE.2d 519

searched, or the person or thing to be seized.

% The Fourth Amendment to the United States Constitution provides:

Theright of the people to be secure in their persons, houses,
papers, and effects, against unreasonable searches and seizures, shall
not be violated, and no Warrants shall issue, but upon probable cause,
supported by Oath or affirmation, and particularly describing the place
to be searched, and the persons or things to be seized.
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(1989), weatached the* plain view” labd to the Stuation ddineated in Angdl, dating thet “thelabd ‘plain
view' ... gpplig]g| to agtuation wherethe police officer ispresent wherehe hasalawful right to beand
seesin plain view an object that condtitutes contraband or evidence of acrime.” Woodson, 181 W. Va
at 330, 382 S.E.2d at 524. Discussing this particular “plain view” situation, we elucidated:
“[T]he concern hereiswith plain view . . . asdescriptive of a
gtuationinwhichtherehasbeen no search at dl inthe Fourth Amendment
sense Thisgtuation. . . encompassesthose circumatancesinwhich an
obsarvationismeade by apolice officer without aprior physcd intruson
into a constitutionally protected area. . . .[”]
181 W. Va at 331, 382 SE.2d at 525 (quoting 1 WAYNE R. LAFAVE, SEARCH AND SEIZURE 322-23
(2d ed. 1987)); see also Syl. Pt. 3, Sone, 165 W. Va. at 266, 268 S.E.2d at 51 (“It isnot asearch for

the police to discover evidencein plainsight . . . .").

Based ontheabove-daed prinaples, itisdear that the Appdlant’ sassartionsregarding aviolaion
of her Fourth Amendment rightsarewithout merit. Deputy Wilfong waslawfully present at the Appellant's
front door with theintention of executing the adminidrativetask of serving asubpoenaon her husband.
Asthe deputy sood waiting for someoneto answer hisknock, he merdy observed what wasimmediatdy
goparent, obvious, andin hisplain view through the uncovered window. Under thesefacts wefind there
was“‘no search a al in the Fourth Amendment sense’” Woodson, 181 W. Va at 331, 382 SE.2d a
525. Asexplained in Satev. Smith, 181 A.2d 761 (N.J. 1962), cert. denied, 374 U.S. 835 (1963),
the Fourth Amendment doesnot “draw| ] . . . the blindsthe occupant could havedravn but did not.” 181
A.2d a 769. Our concluson onthisissueisbolstered by numerous decisonsfrom other jurisdictions.

Se, eg., United Satesv. Taylor, 90 F.3d 903 (4th Cir. 1996) (holding that officer’ s observations
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fromAppdlants front porch of itemsdearly vigblethrough picturewindow located adjacent to front door
did not congtitute search within meaning of Fourth Amendment); United Satesv. Hersh, 464 F.2d 228
(SthCir.) (holdingthet officers obsarvationsthroughwindow werenat illegd whereaofficers, whilestanding
onAppdlant’ sfront porch, merdly looked throughwindow located immediatdy toleft of front door), cert.
denied, 409 U.S. 1008 (1972); Sate v. Dickerson, 313 N.W.2d 526 (Iowa 1981) (holding that
officers, who were engaged inlegitimate investigative activities, did not invade defendant’ sreasonable
expectation of privacy by coming to door of hisresdence, and their visud observationsthrough window
in door did not congtitute seerch in the congtitutional sense); Satev. Rose, 909 P.2d 280 (Wash. 1996)
(holding that officer’ s observations did not condtituteillegal search when officer, while standing on front
porch of defendant’ smobilehome, looked with aid of flashlight through unobstructed window to left of

front door and saw cut marijuana and scale on table inside).

Impliatin Appdlant’ sargument isthe contention thet the affidavit of Deputy Wilfong detalling his
observation of marijuanaplantswasinsufficient to support theissuance of asearch warrant becausethe
information contained in the affidavit was obtained through anillegd search. “To conditute probable cause
for theissuance of a search warrant, the affiant must set forth factsindicating the existence of crimind
activitieswhichwouldjustify asearch....” Syl. Pt. 1, in part, Sone, 165W.Va a 266, 268 SE.2d at
51. In Satev. Wotring, 167 W. Va. 104, 279 S.E.2d 182 (1981), we rejected the appellant’s
contention that the search of her home pursuant to awarrant waasillegdl where the supporting affidavit filed
by the investigating officer “ contained an assartion that the affiant witnessed a drug transaction on the

property to besearched.” 1d. at 111, 279 SE.2d & 188. Our ruling in Wotring took into consderation
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thefact that “the affiant Sated that he saw thetransaction occur on the gppdlant’ spremises” which “glave]
riseto morethan amerebdief that the thing to be saized could befound onthepremises” 1d. a 110, 279
SE.2da 187. Intheindant case, giventhat Deputy Wilfong' splain view observation of marijuanaplants
did not congtitute a Fourth Amendment search, hisaffidavit was dearly sufficient to establish probable

cause for the issuance of the search warrant.

The Appdlant dso assgnsasearor the absence of any factud findingsin the arcuit court’ sorder
denying her motionto suppress. On August 26, 1998, the circuit court entered an order, which ated
summarily that “themotionto suppressthe searchwarrant . . . hereby isdenied.” Although theorder does
not set forth any factud findings, thisCourt has never held thet the denid of amotion to suppressmust be
reversed if the circuit court’ sorder doesnot contain findings of fact. On the contrary, this Court stated
inSatev. Lacy, 196 W. Va 104, 468 S.E.2d 719 (1996), that “[i]f the circuit court did not makethe
necessary findings, the matter may ather be remanded with appropriatedirectionsor the circuit court's
denia of amoationto suppressupheld if thereisany reasonableview of theevidenceto supportit.” Id. a
110, 468 S.E.2d at 725. Furthermore, the record presented to this Court includes the transcript of a
hearing on February 5, 1999, during which the Appd lant’ srenewed motion to suppresswas di scussed.
At that hearing, thedrcuit court adopted Deputy Wilfong' sverson of thefects, gating: “l amof theopinion
thet it heppened exactly asthe deputy said . . ..” Thedesignated record dso indudesthe transcript of the
suppresson hearing, during which Deputy Wilfong testified. Thisevidence permitsusto meaningfully

review the circuit court’s ruling.



The Appdlant’ sthird and find assgnment of error isthat the crcuit court improperly granted the
Sate smationinlimine, and thereby forecl ased her presentation of theaffirmativedefensesof compulson

and medical necessity. Upon review, we find no error in the preclusion of either of these defenses.

In syllabus point one of Satev. Tanner, 171 W. Va 529, 301 S.E.2d 160 (1982), this Court
articulated thetest for compulgon, proof of which can befound to excusethe commisson of acrimind act:

In general, an act that would otherwise be a crime may be
excusd if it was done under compulson or duress, because thereisthen
no crimina intent. The compulsion or coercion that will excuse an
otherwisecarimina act mugt bepresent, imminent, andimpending, and such
aswouldinduceawd |-grounded gpprehenson of desth or seriousbodily
harmif thecrimind act isnot done; it must becontinuous, and there must
be no reasonable opportunity to escape the compulsion without
committing the crime. A threat of future injury is not enough.

We stated further in Tanner that “[i]f the evidence raised areasonable doubt about [Appdlant’s] . ..
crimind intent to commit the offense charged, [compulson] . . . would beavdid legd defense” Id. & 532,

301 S.E.2d at 163.

Here, the Appellant failed to proffer sufficient evidence of compulsion, asdefined in Tanner, to
raise areasonable doubt about her crimind intent to commit the offense of manufacturing a controlled
substance. The Appellant argues that the Tanner test is satisfied because she

liveswith the present, imminent, continuous, apprehension of serious
bodily harm resulting from the disease of multiplesclerogs. Shetried dl
legal, prescription, drugs prescribed to her prior to ever possessing

marijuana, with no success. To her, therewasno other way to escapethe
symptoms of her disease other than consuming marijuana.
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Thisargument ignoresthat it isthe compulsion, not the gpprehension or fear, which must be present,
imminent, impending, and continuousin order to negate crimind intent. Before usng marijuana, Appdlant
“auffered. . . from periodic atacks” “[T]wotothreetimesayear [shewould have] an attack of MSthat
wouldlagt . . . [for] gpproximately threemonths. ..." Clearly, these damsdo not support the Tanner
requirementsthat the* compulsion” be present and continuous, certainly not for the several months

necessary to plant, cultivate, and grow marijuanato maturity.

Throughitsruling onthemaotioninlimine, thecircuit court dso barred Appdlant from presenting
the defense of medica necessity. This Court has not previoudy recognized medica necessty asan
affirmative defense, and we declineto do so today. Wefind persuasive thereasoning in Satev.
Williams, 968 P.2d 26 (Wash. Ct. App. 1998), review denied, 984 P.2d 1034 (Wash. 1999); and

Sate v. Hanson, 468 N.W.2d 77 (Minn. Ct. App. 1991).

The gppdlant inWilliams attacked his convictions of unlawful manufacturing of marijuanaand
unlawful possession of marijuanaon thegroundsthat thetria court erredin excluding expert testimony
regarding the medica use of marijuanaand in refusing to give ajury ingtruction on medical necessity.
Washington' sintermediate appellate court affirmed and held that “ the defense of medical necessity is
unavailablefor drugsthat are dassfied as Schedule | Controlled Substances because the Legidature has
condusvely determined that marijuanahas no currently accepted medicd usein trestment in the United
States.” 968 P.2d at 28. Elaborating on its rationale, the Williams Court stated:

[T]he decison of whether thereis an accepted medica usefor particular
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drugshasbeen vested inthe L egidature by the Washington Condtitution.
The L egidature has determined that marijuanahasno accepted medica
use. Williamshas no fundamentd right to have marijuanaas hispreferred
trestment over the State’ sobjections. Further, if the debate over medica
trestment belongsin the politica arena, it makes no sensefor the courts
to fashion adefensewhereby jurorsweigh experts testimony onthe
medica usesof aSchedulel drug. Otherwise, eachtrid would become
abattlefidd of experts. But the Legidature has desgnated the bettlefied
astheBoard of Pharmacy. TheWashington Conditution hasnot enabled
each individua to bethefina arbiter of the medicine heisentitled to
take--it isthe Legidature that has been authorized to make lawsto
regul ate the sale of medicines and drugs.

Id. a 30. Moreover, asnoted by the court in Williams, the decision upon which the Appdlant inthe case
subjudicerdiesassupport for themedicd necessity defensewasimplicitly overruled by the Washington

Supreme Court’s decision in Seeley v. Sate, 940 P.2d 604 (1997). Williams, 968 P.2d at 30

(discussing overruling of Sate v. Diana, 604 P.2d 1312 (Wash. Ct. App. 1979)).

In Hanson, the gppd lant, an epilepsy victim, chalenged thetrid court’ sexdusion of the defense

of medical necessity in connectionwith hisconvictionfor manufacturing marijuana. Findingnoerrorinsad

exclusion, the Hanson Court stated that:

aprimefeeture of thisdefense as devel oped d sewhereisadeferenceto
thelegiddtive prerogativeto definethecrimind offense: “Thedefenseof
necessity isavallableonly instuationswhereinthelegidaure hasnot itsdf,
initscriming Satute, made adetermination of values. If it hesdone o, its
decision governs.”

468 N.W.2d at 78 (quoting 1 LAFAVE & ScoTT, SUBSTANTIVE CRIMINAL LAW 8§ 5.4, 631 (1986)).
TheHanson Court proceeded to outline controlling statutory provisonswhich had been enacted by the

datelegidature: “The Minnesotalegidature has attached crimind pendtiesto the possesson, sdeor
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cultivation of marijuana. The gatutory dassfication of marijuanaasa Schedule | substanceimpliesa
determination that marijuanahas‘ no currently accepted medicd usein the United States’” 468 N.W.2d
at 78 (statutory citations omitted); seealso Satev. Cramer, 851 P.2d 147, 149 (Ariz. Ct. App. 1992)
(holding that trial court did not err in precluding appd lant’ s defense of medica necessity to charge of
unlawful production of marijuanabecause*the L egid ature has addressed exceptionsand exemptionsin
detail by statute . . . and . . . unlawful possession of marijuana does not fall within those protected

categories’).

Aswecongder theavailahility of themedical necessity defenseinWest Virginia wearemindful
that “Wegt Virginia Condtitution, Article V1, Section 1, reposes the legidative power in the legidative
department,” Satev. Grinstead, 157 W. Va. 1001, 1012, 206 S.E.2d 912, 920 (1974), and the
“condiitutiona powersof the Legidatureare particularly broad in mattersof hedth[.]” Id. a 1010, 206
SE.2da 918. TheUniform Controlled Substances Act, West Virginia Code 88 60A-1-101 to 60A-9-7
(1997 & Supp. 1999), contains the following proviso:

Thegate board of pharmacy shdl recommendtothelegidaure
that a substance be included in Schedule | if it finds that the substance:
(1) Has high potential for abuse; and
(2) Hasno acoepted medicd usein tresiment inthe United States
or lacks accepted safety for use in treatment under medical supervision.
W. Va Code 8 60A-2-203. By virtueof itsbroad congtitutiond power, and upon the recommendation
of thegtate board of pharmacy, the West Virginia L egid ature has designated marijuanaasa Schedulel
controlled substance. SeeW. Va Code 88 60A-2-203, -204(d)(22). In making this dassfication, the

Legidature has adopted the board of pharmacy’ s determination that marijuanaather “has no accepted
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medica useintreatment inthe United States or lacks accepted safety for usein trestment under medica
supervison.” W. Va Code8§60A-2-203. Moreover, theLegidaturehasimpased crimind pendtiesupon
any personwho manufactures, ddivers, or possesseswithintent tomanufactureor ddiver, marijuana The
Legidature has made no exception for medica use. Accordingly, we hold that medical necessity is
unavallable asan afirmative defense to amarijuanacharge in West Virginiabecausethe Legidature hes

designated marijuana as a Schedule | controlled substance with no exception for medical use.

V.
CONCLUSION
Upon all of the foregoing, wefind no error in the challenged rulings of the circuit court and,
therefore, affirm the February 5, 1999, order of the Circuit Court of Tucker County.

Affirmed.
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