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SYLLABUSBY THE COURT

1. “A find order of the hearing examiner for theWes VirginiaEducationd Employess
Grievance Board, made pursuant to W. Va Code, 18-29-1, et s2g. (1985), and based upon findings of
fact, should not bereversed unlessclearly wrong.” Syl. pt. 1, Randolph County Board of Education

v. Scalia, 182 W. Va 289, 387 S.E.2d 524 (1989).

2. “County boards of education have subgtantia discretion in mattersrdating tothe
hiring, assgnment, transfer, and promotion of school personnd. Nevertheless, thisdiscretion must be
exercised reasonably, in the best interests of the schools, and in amanner which isnot arbitrary and
capricious.” Syl. pt. 3, Dillon v. Wyoming County Board of Education, 177 W. Va. 145, 351

S.E.2d 58 (1986).

3. “Itisalways presumed that thelegidaurewill not enact ameaninglessor usdess
statute.” Syl. pt. 4, Sate ex rel. Hardesty v. Aracoma-Chief Logan No. 4523, Veterans of

Foreign Wars of the United States, 147 W. Va. 645, 129 S.E.2d 921 (1963).

4. “Thelegidaiveintent expressadinW. Va Code, 18-29-1(1985), isto provide
asmple, expeditiousand fair processfor resolving problems” Syl. pt. 3, Spahr v. Preston County Bd.

of Educ. 182 W. Va 726, 391 S.E.2d 739 (1990).



Per Curiam:

The Hancock County Board of Education (the“Board”) gppedsadecigon of the Circuit
Court of Hancock County in which the court reinstated appellee Martha J. Baker to her job asan
dementary schoal principd, overturning the decison of an adminigrative law judgewho had decided in
favor of theBoard. The Board gppedsand arguesthat it fulfilled its statutory obligationsto Ms. Baker
when it decided not to renew her contract. \We concur with the arguments of appellant, and for reesons

set forth below, reverse.

BACKGROUND

TheBoard employed Ms Baker asanassgant principd at Allison Elementary Schoal in
Hancock County, West Virginiafor the 1995-96 school year. Ms. Baker then gpplied for the job of
principd at Jefferson Elementary School for the 1996-97 school year. Aspart of the hiring process, the
county superintendent of schoolsconducted aninterview with Ms. Baker, where heexpressed concern
over the“toneof voice” she used with sudents, and complaints that she had not consstently arrived at

work “ontime” Inspiteof these concerns, the Board voted to award Ms. Baker aone-year probationary



contract for theprincipa’ sjob at Jefferson Elementary.* The contract would be subject to review and

potential renewal at the end of the 1996-97 school year.

Early that schoal year, the superintendent of schoolsfor the county had severd meetings
with Ms. Baker regarding her parformance onthejob. He memoridized thesemedtingsin aletter toMs.
Baker on September 23, 1996. Inthat letter he reminded her of the two issues discussed in the above-
mentioned interview, and noted that he had heard reportsthat shewas il arriving lateto work, acharge
heverified by an early vigt to the school. Heasoinformed Ms. Baker that hisrecommendation for a
renewd of her contract would be contingent upon asatisfactory evauation and that her promptnessin

arriving to work would be an aspect of that evaluation.

Apparently the superintendent’ sdissatisfactionwith Ms. Baker continued, and hehad
severd additiond meatingswith her, whichhememoridizedin aletter to Ms Baker on January 31, 1997.
Inthat |etter herecalled ameeting inwhich hetold her that arriving at 8:10 am. wasnot satifactory and
that shewasto arrive by 8:00 am. Hedso noted that he was unable to document any improvement on
her part when he visited the school ontwo occasons. Findly, hereferred to having Ms Beker, “log-in”

to a school computer that would document her arrival time each day.

Thereisno dispute that Ms. Baker was considered a“ probationary” employee, and not a
“continuing” employee. BecausewetakeMs. Baker’ sdlegation that shewasaprobationary employee
a facevaue, weneed not engagein any further andlysisof why shewasaprobationary employes, or how
other factors might affect one's probationary status.



Attheend of that schoal year, the superintendent prepared an“ adminidrative eva udion”
dated May 1, 1997, inwhich herated Ms. Baker as being unsatisfactory in two of six categories.
However, in spite of this, hetill included Ms. Baker inthelist of probationary employeeswhom he
recommended for contract renewd. InSpiteof thisrecommendation, & the April 28, 1997 mesting of the
Board, the members of the Board voted threeto two againg hiring Ms. Baker for another yeer, thusending
her employment withthe Board. The Board communicated thisdecison to Ms. Baker by certified letter

on April 29, 1997.

Ms. Baker requested ahearing on thisdecision, pursuant to W. Va Code 8§ 18A-2-8a
(1977), and the Board scheduled ahearing for May 21, 1997. Unfortunately, Ms. Baker had to request
acontinuance dueto injuries she sudtaned in acar accident and the hearing was delayed until September
3,1997.2 The Board findly sent Ms. Baker aletter on October 1, 1997, which informed her that “a

majority of the Board denied [her] contract on grounds of insubordination and willful neglect of duty.”

Sometime before the September hearing, Ms. Baker hed filed agrievance with the West
VirginiaEducationad Employees Grievance Board, which sheultimately lost a theso-cdled “Leve 1V

hearing” beforeanadminidrativelaw judge(the“ALJ). Firg, the ALJfoundthat W. Va Code 8 18A-2-

Antheintervening period, Ms. Baker had dsofiled the grievancethat resulted in thisopinion.
Because the grievance processwas occurring at the sametime, the record reflects confusion onthe part
of the Board and counsd for both sdes asto the specific purpose of the hearing of September third. It
gppearsthat the Board regarded it as the continuance of the hearing Ms. Baker requested under section
8a, and that Ms. Baker’ s counsel considered it to be part of the grievance process.
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8a(1977) (whichgpedificdly referstothetermination of probationary employees) gopliedtoMs. Baker's
grievance, and that, accordingly, W. Va Code § 18A-2-8 (1990) (which isanon-specific section desling
with employeetermination) did not apply. The ALJwasuncertain whether W. Va Code § 18A-2-12
(1990) gpplied to probationary employeeslike Ms. Baker, but found that evenif that section did gpply,

Ms. Baker had still received al the protections she was due under W. Va. Code 8§ 18A-2-12 (1990).

Ms Baker gpped ed thisdecisonto the Circuit Court of Hancock County, whichreversd
the ALJand found that W. Va Code § 18A-2-12 (1990) did gpply to Ms. Baker, and that, accordingly,
shewasentitled to an“improvement period’ before the Board could decideto end her employment. The
lower court dso found thet the Board had faled inits obligationsunder W. Va Code § 18A-2-8a(1977),
by not giving Ms. Baker timdly notice of thereasonsthe Board did not renew her contract. We do not

agree with either of these conclusions and reverse.

STANDARD OF REVIEW

We have often reiterated the deference accorded to adecison of ahearing examiner or
adminidrativelaw judgein casesauch asthis “A find order of the hearing examiner for the West Virginia
Educational EmployessGrievance Board, made pursuant toW. Va Code, 18-29-1, et s2g. (1985), and
basad upon findings of fact, should not bereversed unlessclearly wrong.” Syl. pt. 1, Randolph County
Board of Education v. Scalia, 182 W. Va. 289, 387 SE.2d 524 (1989). The standard by which the
creuit court may judgethe AL Jisdso dearly established, “[A] court may set asdeadecison of ahearing
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examiner for the Board if it isarbitrary, capricious, an abuse of discretion, or contrary tolaw.” Martin

v. Randolph County Board of Education, 195 W. Va. 297, 304, 465 S.E.2d 399, 406 (1995).

When this Court examinesthe findings of adircuit court, we employ the same sandard:
“This Court reviews decisons of the drcuit under the same sandard asthat by which the drcuit reviews
thedecisonof theALJ. ... Wereview de novo the conclusions of law and application of law to the

facts.” Id.

DISCUSSION

TheBoard makestwo assgnmentsof eror: that thelower court erred wheniit found that
Ms Baker wasentitledtoa™ writtenimprovement plan” and subsequent “improvement period” beforethe
Board could decide not to renew her contract; and that the court erred whenit found thet the Board failed

its notice obligations under W. Va. Code 8§ 18A-2-8a(1977).

Hrgt we point out thet we generally accord deferenceto boards of education in personnd
meatters. “ County boards of education have substantial discretion in matters relating to the hiring,

assgnment, trandfer, and promotion of school personnd. Neverthdess, thisdiscretion must be exercised



reasonably, inthebest interestsof theschools andinamanner whichisnot arbitrary and capricous” Syl.

pt. 3, Dillon v. Wyoming County Board of Education, 177 W. Va. 145, 351 S.E.2d 58 (1986).

Asaninitid matter, werefuteMs Baker’ sdlegaionthat W. Va Code § 18A-2-8 (1990)
gopliestothiscase. Section 8 provideshow aBoard may terminate an employee who hasnot performed
adequately, but it makes no distinction between “probationary” or “continuing” employees:

Notwithstanding any other provisonsof law, aboard may suspend or
dismissany personin itsemployment at any timefor: Immorality,
incompetency, crudty, insubordination, intemperance, willful neglect of
duty, unsatisfactory performance, theconviction of afdony or aguilty plea
or a plea of nolo contendere to a felony charge. A charge of
unsatisfactory performance shal not be made except asthe result of an
employeeparformance eva uaion pursuant to ssctiontwe veof thisartide.
The charges shd| be stated in writing served upon the employeewithin
two daysof presentation of sad chargesto theboard. Theemployeeso
affected shdl begiven an opportunity, within five daysof recaiving such
written notice, to request, in writing, aleve four hearing and appedls
pursuant to provisonsof articletwenty-nine, chapter eghteen of thecode
of West Virginia, one thousand nine hundred thirty-one, as amended,
except that dismissl for the conviction of afdony or guilty pleaor pleacf
nolo contendereto afelony chargeisnot by itself agrievablediamiss.
Anemployee charged with the commisson of afdony may bereassgned
to dutieswhich do notinvolvedirect interaction with pupilspending find
disposition of the charges.

W.Va Code § 18A-2-8(1990). However, immediatdly following section8in the Code, wefind section
8a, which does specifically address probationary employees:

Thesuperintendent at ameeting of theboard on or beforethefirst
Monday in May of each year Shdl provideinwriting totheboard aligt of
al probationary teacherstha he[or she] recommendsto be rehired for
the next ensuing school year. The board shall act upon the
superintendent'srecommendationsat that meeting in accordance with
section oneof thisarticle. Theboard at thissamemeeting shall dso act
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upon the retention of other probationary employeesas provided in
sectionsfour and five of thisarticle. Any such probationary teacher or
other probationary employee who is not rehired by the board at that
meeting shall be notified in writing, by certified mail, return receipt
requested, to such persons’ last known addresses within ten days
following said board meeting, of their not having been rehired or not
having been recommended for rehiring.

Any probationary teacher whorecaivesnoticethat he[or she] has
not been recommended for rehiring or other probationary employeewho
has not been reemployed may within ten days after recaiving the written
notice request astatement of the reasonsfor not having been rehired and
may request ahearing beforetheboard. Such hearing shdl behdd a the
next regularly scheduled board of education meeting or agpecia meeting
of the board called within thirty days of the request for hearing. Atthe
hearing, the reasons for the nonrehiring must be shown.

W. Va. Code 8 § 18A-2-8a (1977).

Obvioudy this section creates a procedure for the board to follow when dedling with
probationary employees. Just asobvioudy, inorder for thisprovison to have any meaning whatsoever,
the Legidature intended for probationary employeesto be treated differently than non-probationary
employees. Wehaveremarked in prior casesthat we may not presumethat the L egidatureintended to
draft a meaningless statute:

Another rule equally recognized isthat every part of astatute must be
congrued in connection with thewhole, o asto meked| partsharmonize,
iIf possible, and to give meaning to each. Syl. pt. 1, Millsv. Van Kirk,
192 W. Va 695, 453 S.E.2d 678 (1994); Pristavecv. Westfield Ins.
Co., 184 W. Va. 331, 400 SE.2d 575 (1990). That isto say, every
word usad ispresumed to have meaning and purpose, for the Legidaure
is thought by the courts not to have used language idly.



Bullmanv. D & RLumber Co., 195W. Va. 129, 133, 464 SE.2d 771, 775 (1995). Restating this
Ideaiin even moredirect language, we have said that, “[i]t isaways presumed thet thelegidature will not
enact ameaninglessor usalessstatute.” Syl pt. 4, Sateex rel. Hardesty v. Aracoma-Chief Logan
No. 4523, Veterans of Foreign Wars of the United Sates, 147 W. Va. 645, 129 S.E.2d 921
(1963). Wethink it clear that the words of W. Va. Code § 18-2-8a(1977) dictate how aboard of
education mugt interact with a probationary employee such asMs. Baker. We cometo thisconcluson

because any other analysis would render section 8a meaningless.

W. Va. Coo'lat\e. §18A-2-12
First weaddressthe " improvement plan” requirementsof W. Va. Code § 18A-2-12
(1990). Thelower court found this Code section mandated that the Board provide Ms. Baker witha
“writtenimprovementplan.” Initsgpped, the Board asksthat we adopt thereasoning of the AL J, arguing
that either Ms. Baker asaprobationary employeeisnot entitled to such animprovement plan (or any of
the protectionsof section 12), or, if W. Va. Code § 18A-2-12 (1990) does apply to probationary
employees, that theBoard afforded Ms. Baker dl the protectionsof thestatute, and essentiadly provided

her with an adequate plan of improvement.

W. Va Code § 18A-2-12 (1990) creates an evauation system for employees. Itaso

requires a county board of education to take certain steps to correct unsatisfactory conduct by



“professional personnel” (certified or licensed employees, as opposed to “ service personnel”) .2
Soecificdly, aboard mugt tell such professond employeesof their deficiencies, must givethemaplanto
correct these deficdendies, and mug dlow areasonable period of time to meke such improvements. The
statute, in pertinent part, reads as follows:

A professona whose performanceis deemed to be unsatifactory
shdl be given notice of deficiencies. A remediation plan to correct
deficiencies shall be developed by the employing county board of
education and the professional. The professional shall be given a
reasonable period of timefor remediation of the deficienciesand shdl
receive a statement of the resources and assistance available for the
purposes of correcting the deficiencies. . . .

Any professional personnel whose performance evaluation
includesawritten improvement plan shall be given an opportunity
toimprove hisor her parformancethrough theimplementation of the plan.
If the next performance eva uation showsthet the professond isnow
performing satisfactorily, nofurther action shdl betaken concerningthe
original performanceevauation. If such evaluation showsthat the
professond isdtll not performing satisfactorily, theevauator shdl either
meke additiona recommendationsfor improvement or may recommend

*The statute contains the following definitions:

(b) “Professiona personnel” means persons who meet the
cartification and/or licenang requirementsof thegtate, and dhdl indudethe
professional educator and other professional employeses. . . .

(€) “ Service personnd” means those who serve the school or
schoolsasawhole, inanonprofessond capaaity, induding such aressas
secretarid, custodia, maintenance, transportation, school lunchand as
aides.

W. Va Code § 18A-1-1 (1997)



the dismissal of such professona in accordance with the provisons of
section eight of thisarticle.

W. Va. Code § 18A-2-12 (1990) (emphasis added).*

We notethat thislast quoted paragraph states, “[a]ny professional personnel whose
performance eval uation includes a written improvement plan . .. .” Implicit in this phraseisthat
not every professona employeeisautomaticaly entitled to awritten improvement plan. Wetakethisto
mean that aboard need not away's produce a specific document emblazoned “improvement plan” every
timeitsadminigratorsfind problemswith an employee sperformance. Thus, wergect thetrid court’s
contention that the Board violated the statute by not re-hiring Ms. Baker in the absence of such an

“improvement plan” document.

Even though the Code may not require awritten planin every case, wearemindful of the
important protectionsincluded in section 12. Whilewe are not entirely convinced that W. Va Code 8
18A-2-12(1990) appliesto Ms. Baker, assuming, arguendo, that section 12 gppliesto probationary
employees, wefed that the Board complied with dl itsrequirementsin the context of thiscase. The
superintendent gave Ms. Baker noticeof her deficiencies severa timesin meetingsand letters. He

suggested a“ remediation plan,” namely: “cometo work at the appointed time.” Healowed her a

‘Wenotethat this section refersusto W. Va Code § 18A-2-8, which we have dready explained
does not gpply to probationary employeessuch asMs. Baker. Whilewe agree with the Board that this
referencein section 12 to aCode saction not gpplicableto probationary employeessuggeststhat section
12 might dso not apply to probationary employees, wedo not need to reach that issueinthisopinion, as
we discuss below.
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reasonable period of timeto makeimprovementsin that she had therest of the school year beforethe
Board would condder her contract for renewd. Findly the superintendent suggested thet the “ resource”

of the computer system could be used to document her improvement.

AlthoughMs Baker' scomplaintisnot astandard grievance, in coming to our condusion,
weareaware of thegod of theentiregrievanceprocess. “Thelegidativeintent expressedinW. Va
Code, 18-29-1 (1985), isto provide asmple, expeditiousand fair processfor resolving problems”  Syl.
pt. 3, Spahr v. Preston County Bd. of Educ. 182 W. Va. 726, 391 SE.2d 739 (1990). Ms. Baker
arguesthat the Board or the superintendent’ sefforts il fail to meet the demands of the statute because
shenever reca ved agpecific document entitled “improvement plan.” The processwould benather smple,

nor expeditious, if it contained such a requirement.

Thus, wenead not reech theissue of whether section 12 gopliesto probeationary employees
such asMs Baker, because wefind that she recelved dl the protections of the Statute in this particular

case.’®

By not reaching this ultimateissuewe do not mean to suggest that probationary employessare
affirmatively entitled to dl the protections enjoyed by continuing employees. Adoptingthat view is
tantamount to doing away withthe* probationary” dassfication entirdly. Wedo not losesght of thefact
thet probationary employees, afortiori, are not the same as non-probationary employees. That wefind
it necessary to satethistruism shedssomelight upon the bureaucratic compl exities contained in chapter
18A of the Code.
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W. Va Colzé 8§ 18-2-8a
Having determined that the Board was obligated to follow W. Va Code § 18A-2-8a
(2977) with respect to Ms. Baker, we examine the lower court’ s ruling that the Board failed in its
obligationsunder that section. Asquoted above, the Satute establishesthat any probationary employee
whoisnot retained isentitled to notice of thisdecigon, and may request astatement of thereasonsheor
shewasnot hired, aswel asahearing beforethe board. If the employee requests a hearing, the board
must hold the hearing within thirty days, at which the board must show reasonsfor not renewing the

employee’s contract. W. Va. Code § 18A-2-8a (1977).

Thelower court found thet these actionsof the Board wereinadequateto comply with the
Board sobligationsunder section8a. Moreover, the court held thet thisfailure by the Board to supply Ms
Baker with written reasonsfor her termination before October 1, 1997 was sufficient to overturn the

decision of the ALJ and reinstate Ms. Baker to her job as principal. We do not agree.

Aswe noted in another employee grievance case dedling with this satute, the salient
questioniswhether or not an employeerecaivesadequate notice o that he or she canrespondtoaboard's
decision to not renew his or her contract:

[I]tisimportant to remember the purpose of the natification requirement.

In Sateex rel. Hawksv. Lazaro, 157 W. Va. 417, 440, 202 S.E.2d

109, 124 (1974), wenoted that “ [n] oti ce contemplatesmeaningful notice

which affords an opportunity to prepare adefense and to be heard upon
themerits” Clearly, the legidature wanted probationary employees
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whose contracts were not being renewed to be timdy natified so that the
employees have an opportunity to respond in order to ensure that the
nonrenewal was not occurring for unfair reasons.

Miller v. Board of Educ. of Boone County, 190 W. Va. 153, 158, 437 S.E.2d 591, 596 (1993).

Inthiscase, naither party disputesthet the Board supplied the required natice of itsdecison
and that Ms. Baker requested ahearing within the gatutory time period. Asindicated intherecord, the
Board had scheduled ahearing for May 21, 1997. Unfortunately, Ms. Baker had to request acontinuance
duetoinjuriesshesudtained in acar accdent, so the hearing was ddlayed until September 3, 1997. At the
September hearing, the Superintendent testified extendivey®regarding Ms. Baker' semployment difficulties

recdling thediscuss onshehad with her regarding her latearriva and her ingbility to correct that problem.

Wedo not face astuation where an empl oyee was dismissed without any warning or
explanation. There can be no question that any reasonable personin Ms. Baker’s position would
understand why the Board voted to not renew her contract. It istruethat the Board did not provide Ms
Baker withits“officid” reasonsfor not renewing her contract for sometime. However, wefind untengble
thelower court’ sholding thet thisddlay wassufficiently prgudicid toresultin Ms. Baker’ sreingatement.

Accordingly, we reverse.

*The Board called aspecia meeting for the hearing, which lasted for nearly five hoursand is
memorialized in a 100 page transcript supplemented with some 30 exhibits.
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V.

CONCLUSION

For the reasons dated, the judgment of the Circuit Court of Hancock County isreversed.

Reversed.
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