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SYLLABUSBY THE COURT
1. “A court must use a two-step approach when anayzing whether persond
jurisdiction exists over aforeign corporation or other nonresdent. Thefirg step involves determining
whether the defendant’ sactions satiy our persond jurisdiction Satutes set forthinW. Va. Code, 31-1-15
[1996] and W. Va. Code, 56-3-33 [1996]. The second step involves determining whether the
defendant’ s contacts with the forum state satisfy federal due process.” Syllabus point 5, Abbott v.

Owens-Corning Fiberglas Corp., 191 W. Va. 198, 444 S.E.2d 285 (1994).

2. “Towha extent anonresdant defendant has minimum contectswith theforum date
depends upon thefacts of theindividual case. One essentia inquiry iswhether the defendant has
purposefully acted to obtain benefitsor privilegesintheforum date” Syllabuspoint 3, Priesv. Watt, 186

W. Va 49, 410 S.E.2d 285 (1991).

3. “A non-resdent employeewho isinjured in this State and is protected under the
terms and provisonsof theworkers compensation laws of aforeign state shdl not be entitled to the
benefitsand privileges provided under theWest VirginiaWorkerq'] Compensation Act, induding theright
tofileand maintain adeliberateintention cause of action under W. Va. Code 8 23-4-2(c)(2) (1994).”

Syllabus point 3, Gallapoo v. Wal-Mart Sores, Inc., 197 W. Va. 172, 475 S.E.2d 172 (1996).

4. A mationunder Rule12(b)(2) of theWes VirginiaRulesof Civil Procedurecannot

be converted to aRule 56 motion for summary judgment, eventhough atria court consders matters



outside the pleadings in deciding the Rule 12(b)(2) motion.

5. Thecourtsof West Virginiahave subject matter jurisdiction over acauseof action
brought by an out-of-state empl oyee against an out-of-state employer for aninjury occurring in West
Virginia wherethe complaint can befairly read as stting out acause of action under thelawsof theforeign
juridiction wherain the employer isstuate, and wherein the employer is obligated to carry someform of

workers compensation.



Davis, Justice:

Thisappedl wasfiled by Robert L. Easterlingand S. Janie Eagterling, plaintiffsbelow and
gopellantsherein (hereinafter referredto as*Mr. [or] Mrs. Easterling”), from orders of the Circuit Court
of Cabdl County granting summary judgment to Buckeye Monument Company (herandafter referred to as
“Buckeye’) and Bickndl Manufacturing Company (hereinafter referred to as* Bicknd|™), defendantsbe ow
and gppeleesheran. Thedrcuit court granted summary judgment for each defendant concluding that it
hed no jurisdiction over either defendant.* Thisgpped chalengesthoserulings. Based upon the parties
argumentson gpped , therecord designated for appe latereview, and the pertinent authorities, weaffirm

in part and reverse in part the decisions of the Circuit Court of Cabell County.

l.
FACTUAL AND PROCEDURAL BACKGROUND
The plantiffsareresdentsof Ohio. Mr. Eagterling was employed by Buckeye, an Ohio
company that sellscemetery headstones and monuments, from 19740 1997. Part of thework performed
by Mr. Eagerling for Buckeyeinvolved sandolasting heedstones and monuments. During Mr. Eaderling's
employment, he performed some degree of sandblagtingin West Virginiaon heedstonesand monuments

that Buckeye sold to West Virginiaresidents.

The plaintiffsbrought thisaction againgt at least fifteen other defendantswho are not
involved in this appeal.



In1998, shortly after terminating hisemployment with Buckeye>Mr. Eagterling filed this
aivil adtiondleging that hedeve oped silicod s*during hisemployment with Buckeye. Mr. Eagterling assarts
that Buckeyeintentionaly caused hisexposureto dust partidesresultinginhisslicogs. Additiondly, Mr.
Eadterling has made Bickndll adefendant in theaction,* daiming that Bicknell sold defective sandblasting
equipment to Buckeye. The Bicknd | eguipment was used by Mr. Eagerling whilehewasworkinginWest

Virginiafor Buckeye.

Both Buckeye and Bickndl filed motionsto dismissunder Rule 12(b)(2) of the West
VirginiaRulesof Civil Procedure, asserting lack of persond jurisdiction. Indeciding themoations, thedrcuit
court cond dered mattersouts dethe pleadings, thereby converting the motionsto dismissinto summary
judgment motions. Thedircuit court entered separate orderson February 23, 1999, and April 19, 1999,

granting summary judgment to both Buckeye and Bicknell.

STANDARD OF REVIEW

The record fails to disclose the reason why Mr. Easterling left his employment.

*Sllicosisisa“lung disease caused by theinhaation of dustscontaining silica-- acommon
mineral found in sand, quartz, and various typesof rock.” The American Medical Association,
Encyclopedia of Medicine 906 (Charles B. Clayman ed., 1989). See also Mosby's Medical &
Nursing Dictionary 1039 (2d ed. 1986) (“[Silicossig] alung disorder caused by continued, long-term
inhaation of thedust of aninorganic compound, Slicon dioxide, whichisfound in sands, quartzes flints,
and in many other stones.”).

“Bicknell isincorporated in Maine and hasits principal place of businessin Elberton,
Georgia.



Buckeye and Bickndll filed their motionsto dismissunder Rule 12(b)(2). SeeW. Va R.
Civ. P. 12(b)(2). In Syllabus point 2 of State ex rel. McGraw v. Scott Runyan Pontiac-Buick,
Inc., 194 W. Va 770, 461 SE.2d 516 (1995), this Court held that “[a]ppellate review of acircuit court's
order granting amotion to dismissacomplaint isde novo.” See also Richardson v. Kennedy, 197
W.Va 326, 331, 475 S[E.2d 418, 423 (1996). However, thisstandard of review islimited to questions
of law, and does not govern a court’ sfindings of fact when amation to dismissfor lack of persona
juridiction involvesan evidentiary hearing. AsthisCourt recently hedin Syllabuspoint 4 of Sateexrd.
Bell Atlantic-West Virginia, Inc. v. Ranson, 201 W. Va. 402, 497 S.E.2d 755 (1997):

When adefendant filesamotion to dismissfor lack of persond

jurisdiction under W. Va. RCiv. P. 12(b)(2), the circuit court may rule

on the motion upon the pleadings, affidavits and other documentary

evidence or the court may permit discovery toadinitsdecison. Atthis

stage, the party asserting jurisdiction need only make aprimafacie

showing of persond jurisdictionin order tosurvivethemotionto dismiss

In determining whether a party has made a primafacie showing of

persond jurisdiction, the court must view thedlegationsin thelight most

favorableto such party, drawing dl inferencesinfavor of jurisdiction. If,

however, the court conductsapretria evidentiary hearing onthemotion,

or if the persond jurisdictionissueislitigated at trid, the party assarting

jurisdiction must prove jurisdiction by a preponderance of the evidence.
Thus, when condderingadircuit court’ sfindingsof fact arigng froman evidentiary hearing onamotionto
dismissfor lack of persond jurisdiction, this Court’ s clearly erroneous standard of review isordinarily
invoked. See Syl. pt. 1, McCormick v. Allstate Ins. Co., 197 W. Va. 415, 475 S.E.2d 507 (1996)

(holding that underlying factual findings are reviewed using a clearly erroneous standard).

Intheingtant proceeding, thetria court held ahearing onthe Rule 12(b)(2) motionsand



recaived evidence outsdethe pleadings. Asaresult of consdering mattersoutddethe pleedings thedrcuit
court converted the Rule 12(b)(2) motionsto Rule 56 motions for summary judgment.” SeeW. Va R.
Civ. P. 56. Although Mr. Eagterling has not raised theissue of the gppropriateness of converting maotions
under Rule 12(b)(2) to motionsunder Rule 56, we must neverthel essaddressthismaiter. “Weareduty
bound to take up [this] issue sua sponte, becauseit implicatesthe scope of our gppellatejurisdiction.”
Provincev. Province, 196 W.Va. 473, 478 n.11, 473 SEE.2d 894, 899 n.11 (1996). Accord Sate

v. Salmons, 203 W. Va 561, 568-69, 509 S.E.2d 842, 849-50 (1998).

1.
DISCUSSION
A. Conversion of a Rule 12(b)(2) Motion into a Rule 56 Motion
Ourinitid inquiry concernswhether thecircuit court properly converted theRule 12(b)(2)
motionsto Rule 56 mationsfor purposesof summary judgment. ThisCourt hasnot previoudy addressed
theissue of whether amoation under Rule 12(b)(2) may be converted to asummeary judgment maotion when

matters outside the pleadings are considered by acircuit court.® Rule 12(b) expresdy requiresonly one

The standard of review for amotion for summary judgmentisdenovo. SeeSyl. pt. 1,
Koffler v. City of Huntington, 196 W. Va. 202, 469 S.E.2d 645 (1996); Syl. pt. 1, Painter v.
Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994).

°Rule 12(b) of the West Virginia Rules of Civil Procedure providesin its entirety:

(b) Every defense, inlaw or fact, to aclaim for relief in any
pleading, whether adaim, counterdlaim, cross-claim, or third-party daim,
shall be asserted in the responsive pleading thereto if oneisrequired,
except that the following defenses may at the option of the pleader be
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provison under it, Rule 12(b)(6), be converted to summary judgment when mattersoutsdethe pleadings
areconddered. Rule12(b) isdlent asto whether Rule 12(b)(2) may or may not be converted to summary
judgment when metters outsde the pleadings are conddered. Inour review of federd cases, wefind agolit
of authority asto whether amotion under Rule 12(b)(2) of the Federd Rulesof Civil Procedure may be

converted to a Rule 56 motion for summary judgment.’

Somefederd courts condudethat “[t]he language of the Federd Rulesssemsto indicate
... that adigtrict court may never convert Rule 12(b) maotions, other than Rule 12(b)(6) motions, into

moationsfor summeary judgmentinorder tojustify examination of extra-pleadinginformation.” Thompson

meade by motion: (1) lack of jurisdiction over the subject maiter, (2) lack
of jurisdiction over the person, (3) improper venue, (4) insufficiency of
process, (5) insufficiency of sarvice of process, (6) fallureto dateadam
uponwhichrdief canbegranted, (7) faluretojoinaparty under Rule 19.
A mation making any of these defenses shdl be made before pleading if
afurther pleadingis permitted. No defense or objection iswaived by
being joined with oneor more other defensesor ohjectionsinaregpongve
pleading or mation. If apleading setsforthadamfor rdief towhichthe
adverse party isnot required to servearesponsive pleeding, theadverse
party may assert at thetrid any defenseinlaw or fact tothat claim for
relief. If, on amotion assarting the defensenumbered (6) to dismissfor
failure of the pleading to ateaclaim uponwhich relief can begranted,
meatters outsde the pleading are presented to and not excluded by the
court, the motion shal betreated as one for summary judgment and
disposed of as provided in Rule 56, and all parties shall be given
reasonabl e opportunity to present al materid madepertinenttosucha
motion by Rule 56.

Wehavecondsently heldthat “[b]ecausethe West VirginiaRulesof Civil Procedureare
practicaly identica to the Federd Rules, we give substantid weaght tofederd cases. . . indetermining the
meaning and scope of our rules.” Painter v. Peavy, 192 W. Va. 189, 192 n. 6, 451 SE.2d 755, 761
n. 6 (1994).



Trading Ltd. v. Allied LyonsPLC, 123 F.R.D. 417,421 (D.R.I. 1989). Infact, themgjority of federal
courts consdering theissue have hdd that a Rule 12(b)(2) motion cannot be converted into a Rule 56
motion, even though atria court consdersmattersoutsdethepleadings. See K Fin. SAv. LaPlata
County Bd. of County Comm'rs, 126 F.3d 1272, 1275 (10th Cir. 1997); Pattersonv. F.B.l., 893
F.2d 595, 604 (3d Cir. 1990); Weidner Communications, Inc. v. H.R.H. Prince Bandar Al
Faisal, 859 F.2d 1302, 1306 (7th Cir. 1988); Visual Sciences, Inc. v. Integrated
Communications, Inc., 660 F.2d 56, 58 (2d Cir. 1981); Attwell v. LaSalle Nat’| Bank, 607 F.2d
1157, 1161 (5th Cir. 1979); Hanson Eng'rsinc. v. UNECO, Inc., 64 F. Supp. 2d 797, 799 (C.D.
[1l. 1999); Topliff v. Atlas Air, Inc., 60 F.Supp. 2d 1175, 1177 (D. Kan. 1999); Sunwest Slver, Inc.
v. International Connection, Inc., 4 F. Supp. 2d 1284, 1285 (D.N.M. 1998); Bensusan
Restaurant Corp. v. King, 937 F. Supp. 295, 298 (S.D.N.Y. 1996); VDI Tech. v. Price, 781 F.
Supp. 85, 87 (D.N.H. 1991); Coanv. Bdl Atl. Sys. Leasing Int’l., Inc., 813 F. Supp. 929, 942 n.18
(D. Conn. 1990); Ulman v. Boulevard Enters., Inc., 638 F. Supp. 813, 814 n.3 (D. Md. 1986);
Mello v. K-Mart Corp., 604 F. Supp. 769, 771 n.1 (D.C. Mass. 1985). The rationale for not
convertingamationto dismisson jurisdictiond groundsto amation for summeary judgment hasbeen dated
asfollows:

[1]f the court has no jurisdiction, it has no power to enter ajudgment on

the meritsand must dismisstheaction. Inaddition, adismissa for want

of jurisdiction has no predusive effect and the same action subsequently

may be brought in a court of competent jurisdiction. A summary

judgment, on the other hand, is on the merits and purportsto have

preclusveeffect on any later action. The court’ sroleon thetwo motions

dsoisdifferent. Onamotion attacking the court’sjurisdiction, the. ..

judge may resolvedisputed jurisdictiond-factissues. Onamotion under
Rule56thejudgesmply determineswhether any issuesof materid fact
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exist that require trial.
CharlesA. Wright, Arthur R. Miller & Mary K. Kane, Federal Practice and Procedure: Civil 3d
8§ 2713, at 239-40 (1998). See Syl. pt. 1, in part, Poling v. Belington Bank, Inc., ~ W.Va.
__SE2d__ (No.253364uly 13, 1999) (“If asummary judgment isentered under Rule56 R.C.P. it
Isadismissa with prgudice; whereas, ajudgment susainingamotionto dismissunder Rule12(b) R.C.P.
Isnot adismissal with prgjudice.”); Syl. pt. 4, United SatesFiddity & Guar. Co. v. Eades, 150 W.

Va. 238, 144 S.E.2d 703 (1965) (same).

Theminority of federd courtsthat dlow aRule 12(b)(2) motion to be convertedtoa
motion for summary judgment do so becausetria courts consider mattersoutsidethe pleadings. See
Rodriguez v. Fullerton TiresCorp., 115 F.3d 81 (1st Cir. 1997) (permitting Rule 12(b)(2) motion
to be converted to Rule 56 motion for summary judgment); Great W. Bank & Trust v. Kotz, 532 F.2d
1252 (9th Cir. 1976) (same); Matosantos Commercial Corp. v. Applebee’s Int’l., Inc., 64 F.

Supp.2d 1105 (D. Kan. 1999) (same); Woodsv. Bentsen, 889 F. Supp. 179 (E.D. Pa 1995) (same).

Webdievethemgoarity ruleto bethebetter gpproach. Thatis acourtwithnojurisdiction
hasno power to enter ajudgment on the meritsand dismisstheaction. Therefore, we hold that amaotion
under Rule 12(b)(2) cannot be converted to aRule 56 motion for summary judgment, eventhough atrid
court consdersmattersoutsde the pleadingsin deciding the Rule 12(b)(2) motion. Havingsohdld, we
will treat thetrid court’' s summary judgment dispodition asadismissal without prejudice, and proceed with

the remaining issues in the case.



B. Personal Jurisdiction
Both Buckeye and Bicknell were dismissed dueto the circuit court’ s conclusion thet it
lacked personal jurisdiction. Whilethe basic legal principles of jurisdiction apply equally to both
defendants, thefactua circumstancesreating to each of them aredifferent. Consequently, wewill first

review the relevant legal principles. Then, we will apply those principles separately to each defendant.

1. General personal jurisdictional principles. Fundamentaly, “jurisdiction
cannot be asserted over adefendant with which agtate has no contacts, notiesand norelaions” Sate
exrel. CRLtd. v. MacQueen, 190 W. Va. 695, 698, 441 S.E.2d 658, 661 (1994). Indeed, “[q]
court which hasjurisdiction of the subject matter inlitigation exceedsits|egitimate powerswhenit
undertakesto hear and determineaproceeding without jurisdiction of theparties.” Syl. pt. 4, Sateex
rd. Smithv. Bosworth, 145 W. Va 753, 117 SE.2d 610 (1960). Thus, “[i]n order to render avdid
judgment or decree, acourt must havejurisdiction both of the partiesand of the subject matter and any
judgment or decree rendered without such jurisdiction will be utterly void.” Syl. pt. 1, Schweppes U.SA.

Ltd. v. Kiger, 158 W. Va. 794, 214 S.E.2d 867 (1975).

Wehavedealy communicated thet “[i]jn each case thereasonadleness of adae sexardse
of jurisdiction over anonresident foreign corporation must focuson aquditative andysisof theforeign
corporation’ s contactswith the forum state.” Norfolk S Ry. Co. v. Maynard, 190 W. Va. 113, 116,
437 S.E.2d 277, 280 (1993) (citing Shaffer v. Heitner, 433 U.S. 186, 97 S. Ct. 2569, 53 L. Ed.2d
683 (1977)). ThisCourt cautioned in Norfolk Southern thet “[t]he determination of persond jurisdiction
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gandsor fallson each case’ suniquefacts and precludesthe use of ‘ mechanicd tests' and “talismanic
jurisdictional formulas’” 190 W. Va. at 116, 437 S.E.2d at 280 (quoting Burger King Corp. v.
Rudzewicz, 471 U.S. 462, 478, 485, 105 S. Ct. 2174, 2185, 2189, 85 L. Ed. 2d 528, 545, 549

(1985)).

Moreover, in Syllabus point 5 of Abbott v. Owens-Corning Fiberglas Corp., 191
W. Va. 198, 444 SE.2d 285 (1994), this Court relied on the decision in World-Wide Volkswagen
Corp. v. Woodson, 444 U.S. 286, 290, 100 S. Ct. 559, 563-64,62 L. Ed. 2d 490, 497 (1980), to set
forth atwo-part andyssfor determining whether adrcuit court has persond jurisdiction over anonresident
defendant or foreign corporation:

A court must use atwo-step gpproach when andyzing whether

persond jurisdiction exigs over aforeign corporation or other nonresident.

Thefird gep involves determining whether the defendant’ sactions satisy

our personal jurisdiction statutes set forth in W. Va. Code, 31-1-15

[1996] and W. Va. Code, 56-3-33[1996]. The second step involves

determining whether the defendant’ s contactswith theforum sate satisfy

federal due process.

Accord Syl. pt. 4, Bowersv. Wurzburg, 202 W. Va. 43, 501 S.E.2d 479 (1998).

Inagpplying our long-arm statutes, whichisrequired by thefirg sep intheforegoing te,
we have acknowl edged thet they “must beread in conjunction with the condtitutiona due process concept
that aforeign corporation must have certain ‘ minimum contacts' beforeit is amenable to personal
jurisdictionin our courts.” Kidwell v. Westinghouse Elec. Co., 178 W. Va. 161, 162, 358 SE.2d
420, 421 (1986). Wehave provided guidancefor determining the requidte “minimum contacts’ by sating
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that “[t]he standard of jurisdictional due processisthat aforeign corporation must have such minimum
contactswith thestate of theforum that themaintenance of an actionintheforum doesnot offend traditiond
notionsof fair play and subgantid justice” Syl. pt. 1, Hodgev. Sands Mfg. Co., 151 W. Va 133,150
S.E.2d 793 (1966). Accord Syl. pt. 1, Hill by Hill v. Showa Denko, K.K., 188 W. Va. 654, 425
S.E.2d 609 (1992); Hinermanv. Levin, 172W. Va 777, 781, 310 S.E.2d 843, 847 (1983); Syllabus,

SR. v. City of Fairmont, 167 W. Va. 880, 280 S.E.2d 712 (1981).

Further darifying the concept of minimum contacts, we explained in Norfolk Southern
that “[t]he critical dement for determining minimum contactsis not the volume of activity but rather ‘the
quality and nature of theactivity inrdaionto thefarr and orderly adminigtration of thelaws”” 190W. Va
at 116, 437 S.E.2d at 280 (quoting International Shoe Co. v. Washington, 326 U.S. 310, 319, 66
S. Ct. 154,160, 90 L. Ed. 95, 104 (1945)). In Syllabus point three of Priesv. Watt, 186 W. Va 49,
410 S.E.2d 285 (1991), we also observed:

Towhat extent anonresdent defendant has minimum contacts

with theforum state depends upon thefacts of theindividud case. One

essentid inquiry iswhether thedefendant haspurposefully acted to obtain

benefits or privilegesin the forum state.

Finally, we have recognized that foreseeability isanecessary el ement in determining
whether adefendant’ s contacts satisfy due process. In thisregard, we have commented that “*the
foreseedbility thet iscriticd to dueprocessandyss. . . isthét the defendant’ sconduct and connection with

the forum State are such that he should reasonably anticipate being haled into court there.”” Showa

Denko, 188W. Va at 657, 425 S.E.2d at 612, (quoting World-Wide Volkswagen, 444 U.S. at 297,
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100S. Ct. at 567,62 L. Ed. 2d a 501). Thus, itiswithinthislegal context that we analyze the lower

court’s rulings.

2. Dismissal of Buckeye. After concluding that it did not have persond jurisdiction
over Buckeye, the circuit court granted summary judgment and stated:

The court notesthat Wes Virginiahas atwo-prong test to determine the
propriety of persona jurisdiction over anonresident defendant. After
reviewing thefactsof thiscase, theaffidavitssubmitted and thegpplicable
laws of the State of West Virginia, the court findsthet thefirgt prong of
thistest concarning the“long arm” gatute haslikely been stidfied by the
plaintiffswith respect to Buckeye Monument Company. However, the
court further findsthat the plaintiffshave failed to satisfy their burden
concerning the second prong of thetest, and, accordingly, finds that
Buckeyedid not possesssufficient minimum contactswithWest Virginia
to enablethis court to exercise persond jurisdiction over Buckeyeand to
satisfy due process of law.

Under gep one of thetwo-gtep andyssarticulated in Syllabus point 5 of Abbott, 191 W.
Va 198, 444 SE.2d 285, the plantiffswere required to establish that the actions of Buckeye satisfied W.

Va Code § 56-3-33(a) (1997) (Supp. 1999)° and W. Va. Code § 31-1-15 (1997) (Supp. 1999).° The

ThisState’ sprimary long-arm statute, W. Va. Code § 56-3-33(a) (1997) (Supp. 1999),
confersin personamjurisdiction on anonres dent who engagesin any one of seven actsenumerated
therein:

(1) Transacting any businessin this state;

(2) Contracting to supply services or things in this state;

(3) Causing tortious injury by an act or omission in this state;

(4) Causing tortiousinjury inthis state by an act or omission
outsdethisgaeif heregulaly doesor solidtsbusness, or engegesinany
other pergstent course of conduct, or derivessubstantia revenuefrom
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creuit court ruledthat the plaintiffsestablished jurisdiction over Buckeyeunder thelong-arm datutes. The
plantiffshave not chdlenged thisfavoradleruling by the drcuit court. Moreover, initshrief, Buckeyefals

todirectly addresseither prong of thetwo-part test communicated in Abbott.™ Inview of thefact that

goods used or consumed or services rendered in this state;

(5) Causing injury in this state to any person by breach of
waranty expredy or impliedly medein thesdle of goodsoutsdethisgate
when hemight reasonably have expected such person to use, consumeor
beaffected by thegoodsinthisstate: Provided, That healsoregularly
doesor solicitsbusiness, or engagesin any other persistent course of
conduct, or derives subgtantid revenue from goods used or consumed or
services rendered in this state;

(6) Having aninterest in, using or possessing red property inthis
state; or

(7) Contracting to insure any person, property or risk located
within this state at the time of contracting.

*W. Va. Code § 31-1-15 (1997) (Supp. 1999) reads in relevant part:

For the purposes of this section, aforeign corporation not
authorized to conduct affairsor do or transact businessin this state
pursuant to the provisonsof thisarticleshal neverthe essbedeemed to
be conducting affairsor doing or transacting business herein (a) if such
corporation makesacontract to be performed, inwholeor in part, by any
party thereto, inthisstate, (b) if such corporation commitsatort, inwhole
orinpart,inthisstate, or (c) if such corporation manufactures, sHIs offers
for sdleor suppliesany product in adefective condition and such product
causssinjury toany person or property within thisstate notwithstanding
thefact that such corporation had no agents, servants or employeesor
contacts within this state at the time of said injury.

“Thesumtota of Buckeye sargument onthejurisdictiond issueisasfollows: “Astothe
juridictiond arguments; thisgppdleesmply reiteratesitsMaotion to Dismissand thelrief filed inthe Circuit
Court. Buckeyedsojoinsin thejurisdictiond arguments made by Bicknell.” Obvioudy, counsd for
Buckeye has not read this Court’s Rules of Appellate Procedure or any of our recent decisions
admonishing the bar about the contents of briefs. As pointed out by Justice Cleckley, “*[j]udgesarenct like

pigs, hunting for trufflesburied in briefs[or somewhereinthelower court’ sfileg....”” Satev.
Honaker, 193W. Va 51, 56 n.4, 454 S.E.2d 96, 101 n.4 (1994) (quoting Teaguev. Bakker, 35 F.3d
978, 985 n.5 (4th Cir. 1994)). Seealso Mayhewv. Mayhew,  W.Va. __ , n35 _
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neither party briefed thisissue, we will not disturb the circuit court’ s ruling.

The sscond Sep in determining whether persond jurisdiction exisisover Buckeyeinvolves
determining whether Buckeye scontactswith Wes Virginiasati Sy federd dueprocess. Thedrcuit court
found, inacondusory fashion, that Buckeyedid not have sufficent minimum contactswithWest Virginia
to satisfy federa due process. In contrast, the record in this case clearly establishes that Buckeye

performed significant sandblasting work on headstones and monuments in West Virginia

M. Easterling submitted an affidavitindicating heperformed work for Buckeyein theWest
Virginiadtiesof Kenova, Huntington and Barboursville. Inhishrief, Mr. Eagterling contendsthat he mede
atota of a least “ 102 sandblast tripsinto West Virginiafor Buckeye” Mr. Eagterling also proved that
during the period of hisemployment with Buckeye, “ other Buckeye personnel made 100 sandblast trips
and Buckeye personnd made over 180 West Virginiaheadstone placement trips.” Additiondly, it was
shownthat during Mr. Eagterling' semployment with Buckeye, thecompany’ s* earningsfromWest Virginia

customers totaled more than $3 million.”

SE2d___,  n35dipop.a 26,n.35(No. 25214 July 14, 1999) (“[A] skeletd ‘argument’, redlly
nothing morethan an assartion, doesnot preserveadam. . .. Judgesarenot likepigs, hunting for truffles
buried in briefs” (interna quotations and citation omitted)); Clain-Sefandli v. Thompson, 199 W.
Va 590, 593 n.1, 486 S.E.2d 330, 333 n.1 (1997)(same); Sate Dep't. of Health v. Robert Morris
N., 195W. Va. 759, 765, 466 S.E.2d 827, 833 (1995) (same). We, therefore, find that any persona
jurisdiction argument or cross-assgnment of error Buckeye purportsto makewill not be conddered. See
Clain-Sefanelli, 199 W. Va. at 593 n.1, 486 S.E.2d at 333 n.1.
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Basad upon theforegoing, this Court findsit difficult to concludethat Buckeye swork in
Wes Virginiadoes not meet the minimum contacts requirement to satiy federd dueprocess. Weare
mindful that “[t]hecriticd dement for determining minimum contactsisnot the volume of the activity but
rather ‘the qudity and nature of the activity.”” Norfolk Southern, 90 W. Va a 116, 437 SE.2d a 280
(atationomitted). Therecordinthiscasefurther supportstheplaintiffs persond jurisdictiond daminsofar
asthenaureof thework performed by Buckeyein West Virginiainduded sasndblaging—-which isthe bass
of thisaction. Inview of the evidencein this case, we cannot conclude that hauling Buckeyeinto acourt
inWest Virginiato answer for an alleged injury associated with its sandblasting work in this State,
“offend[] traditiond notionsof fair play and subgtantia justice.” Norfolk Southern, 1990W. Va. a 116,
437 SEE.2d at 280 (citation omitted). Thetouchstone of “theforeseegbility that iscritica to due process
andyss. . . isthat the defendant’ s conduct and connection with the forum State are such that he should
reasonably anticipate being haled into court there.” World-Wide Volkswagen Corp. v. WWoodson,
444U.S a 297,100 S. Ct. a 559, 567, 62 L. Ed. 2d at 501. Because Buckeye had sufficient contacts
withWest Virginiato satiy federd dueprocess, thedircuit court erred in dismissing Buckeyebasad upon

alack of persona jurisdiction.

3. Ddliberateintent cause of action against Buckeye. Although we find that
thecircuit court committed error in dismissing Buckeye on theissue of persond jurisdiction, we must
neverthd essaddressan additiond issueraised and briefed by Buckeye. Initshbrief, Buckeye contendsthet
the circuit court doesnot havejurisdiction over the plaintiffs deliberateintent cause of action. Thisisa

ubject matter jurisdiction issue that waas not addressed by the drcuit court. “Typicaly, we have Seedfasily
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heldtotherulethat wewill not addressanonjurisdictiond issuethat has not been determined by thelower
court.” Stateexrel. Clark v. Blue Cross Blue Shield of West Virginia, Inc., 203 W. Va. 690,
699, 510 SE.2d 764, 773 (1998). Accord Syl. pt. 2, Trent v. Cook, 198 W. Va 601, 482 S.E.2d 218
(1996); Syl. pt. 3, Voelker v. Frederick Bus. Properties Co., 195 W. Va. 246, 465 S.E.2d 246
(1995). However, theissue assarted by Buckeye“isoneof jurisdiction, which may beraised for thefirst
time on appeal.” Jan-Care Ambulance Serv., Inc. v. Public Serv. Comm’ n of West Virginia,

__W.wva__, n4, SE2d___,  n4,dipop.a 8n.4(No. 26005 Oct. 14, 1999). See

also Syl. pt. 6, in part, Sate ex rel. Hammond v. Worrdl, 144 W. Va. 83, 106 S.E.2d 521 (1959)
(“Lack of jurisdiction may beraised for thefirg timein thiscourt, and may betaken natice of by thiscourt

on its own motion.” (internal quotations and citation omitted.)

Buckeye opinesthat anceit isan Ohio company subject totheworkers compensation
laws of Ohio, the plaintiffs may only bring their cause of actionin Ohio. Buckeye aitesto thisCourt's
decisonsin Gallapoo v. Wal-Mart Sores, Inc., 197 W. Va. 172, 475 S.E.2d 172 (1996), and Bell

v. Vecellio & Grogan, Inc., 197 W. Va. 138, 475 S.E.2d 138 (1996), as support for its argument.

Wedo not agree with Buckeye' sconclusion that Gallapoo and Bdll have established
aper seexdudonfor atort clam agang an out-of-gate employer for injuriesto an out-of-date employee
that occurred in West Virginia. However, Gallapoo and Bell do place certain limitations on such an
action. In Gallapoo, an out-of-state worker wasinjured in West Virginia. Theworker sought to bring

addiberateintent cause of action againg the out-of-state employer under the deliberateintent provison
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of Wet Virginia sworkers compensation statute, namely W. Va Code § 23-4-2."* The Gallapoo court
rejected the cause of action. Relying in part on this Court’ sholding in Bell,*“ the Gallapoo court hddin
Syllabus point 3:
A non-resident employeewhoisinjuredinthis Stateand is

protected under thetermsand provisonsof theworkers compensation

laws of aforeign state shal not be entitled to the benefitsand privileges

provided under the West VirginiaWorkery’'] Compensation Act,

induding theright tofileand maintain addiberateintention causeof action

under W. Va. Code § 23-4-2(c)(2) (1994).

197 W. Va 172, 475 SE.2d 172.

Thefacts of theingtant proceeding fit squarely under the prohibition of Gallapoo. A
review of Count Two of theplaintiffs complaint revedlsthat they have esiablished addiberateintent cause
of action against Buckeye, using adl of the elements contained in W. Va. Code § 23-4-2(c)(2)(ii).
Moreover, in paragraph 21 of Count Two, the plaintiffs specifically aver that “ Buckeye acted with
‘ddiberateintention’ asdefined by Wes VirginiaCode 8§ 23-4-2.” Thus, under thisCourt' sprior decison
in Gallapoo, the circuit court doesnot have subject matter jurisdiction over theplaintiffs ddiberateintent
causof action agand Buckeye. We cannat however end our andlysson thisconduson. Two additiond

Issues must be addressed.

"Gallapoo was presented as a certified question.

AN. Va Code§823-4-2(c)(2)(i)-(ii) (1991) (Supp. 1991) blended withinthe West Virginia
workers compensation schemethedirectivethat al employeescovered by theWest VirginiaWorkers
Compensation Act aresubject to every provison of theworkers compensation chapter and areentitled
to dl benefitsand privileges under the Workers Compensation Act, including theright to fileadirect
deliberate intention cause of action against an employer pursuant to W. Va. Code 823-4-2(c)(2)(i)-(ii).
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(a) Obtaining subject matter jurisdiction over a claim by an out-of-state
employee against an out-of-state employer. The decisionsin Gallapoo and Bell addressonly the
Issueof acauseof action brought by an out-of-state empl oyee againg an out-of -stateemployer, wherein
thecauseof actionwaspremised uponWest Virginia sddiberateintent datute. During ord argument and
inthar brief, the plantiffshave srenuoudy argued that the subgtantive laws of Ohio should governthe case
againg Buckeye. Therefore, plaintiffscontend they are not foreclosed by Gallapoo and Bell. Onthe
other hand, Buckeye has argued for an interpretation of Gallapoo and Bl that would prohibit all causes
of actionin West Virginiathat may be brought by an out-of-sate employee againg hisor her out-of-date

employer for injuries that occurred in West Virginia

Thegenerd rule pertaining to theissuerased hereisthat “if adamage it isbrought inthe
forum state by theemployee againg theemployer . . ., theforum state will enforce the bar creeted by the
excusve-remedy datuteof agtatethat isliablefor workers compensation[.]” Arthur Larson& Lex K.
Larson, Vol. 9, Larson'sWorkers Compensation Law, 8 88.11 (1999). On the other hand, if the
workers compensation lawsof theforeign Sate permit atort action by an employee againg an employer,
then such an action may be maintained in theforum state through gpplication of thelaws of theforeign date.
Therationaefor applying the substantiveworkers compensation law of theforeign stateis*“that the
dominant interest isinthe Sate that istheres dence of the partiesrather thanin the tate that isthelocation
of the negligent [or intentional] conduct andtheinjury.” Fariasv. Mattd, Inc., 735 P.2d 143, 145 (Ariz.

Ct. App. 1986) (citations omitted).
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We arenot prepared to extend Gallapoo and Bell to bar all civil actions by an out-of-
state employeeagainst hisor her out-of-stateemployer. Therefore, we hold that the courts of West
Virginiahave subject matter jurisdiction over acause of action brought by an out-of-date employee agang
an out-of-gtate employer for an injury occurring in West Virginia, where the complaint can befairly reed
assetting out acause of action under thelaws of theforeign jurisdiction whereintheemployer isstuate,

and wherein the employer is obligated to carry some form of workers' compensation.*®

(b) Disposition of the plaintiffs claim against Buckeye. In the instant
proceeding, theplaintiffs complaint invokesthe prohibition of Gallapoo and Bell by actudly bringing
thar causeof action under theworkers compensationlawvsof West Virginia: Althoughwe havefound thet
thedreuit court committed error by dismissng Budkeye on persond jurisdiction grounds, thedam againgt
Buckeye must neverthd ess be dismissed because of lack of subject matter jurisdiction. Therefore, the
circuit court’ sorder dismissing Buckeyeisaffirmed. See Syl. pt. 3, Satev. Boggess, 204 W. Va. 267,
512 S.E.2d 189 (1998) (“‘ This Court may, on apped, affirm the judgment of thelower court when it
gppearsthat such judgment is correct on any legal ground disclosed by the record, regardless of the
ground, reason or theory assigned by the lower court asthe basisfor itsjudgment.” Syl. Pt. 3, Barnett

v. Wolfolk, 149 W. Va. 246, 140 S.E.2d 466 (1965).”).

We must make clear, however, that Buckeye sdismissal iswithout pregudiceto the

*0bviously, personal jurisdiction must also be satisfied.
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plaintiffsto amend their complaint for the sole purpose of properly setting out their cause of action by
expresdy invoking Ohio lawsthat permit such anaction. See Sateexre. Palumbov. Graley' sBody
Shop, Inc., 188W. Va 501, 510n.18, 425 SE.2d 177, 186 n.18 (1992) (“We point out that ajudgment
sugtainingamotiontodismissunder W. Va R. Civ. P. 12(b) would beadismissa without prgudice.”);

Sorousev. Clay Communication, Inc., 158 W. Va. 427, 457, 211 S.E.2d 674, 694 (1975) (same).

4. Dismissal of Bickndll. Initsorder dismissng Bickndl, the circuit court stated in
aconclusory fashion:

[T]he Court, congdering al disputed factud alegationsin alight most
favoradletotheplaintiffs, findsthat, West Virginid s“longarm” datutehas
been satidfied by plantiffswith respect to Bickndll. The Court further finds
that plaintiffshavefailed to satidfy their burden to establish thet nonresdent
defendant Bicknell possessed sufficient “ minimum contects’ withWest
Virginiato enablethis Court to exerdse persond jurisdiction over Bickndll
and to satisfy due process of law.

Thisdismissa order enteredinfavor of Bickndl fallsto satiy therequirements of Abbott

v. Owens-Corning Fiberglas Corp.** See Syl. pt. 5,191 W. Va. 198, 444 SE.2d 285. In Abbott,

¥Aswe previoudy indicated, the dircuit court’ sorders are being treated as nonprejudicia
dismissa orders, and not as summary judgment orders. However, even wereweto treat the order
dismissng Bickndl asasummary judgment order, it doesnot satisfy therequirementsof Syllabuspoint 3
of Fayette County National Bank v. Lilly, 199 W. Va. 349, 484 S.E.2d 232 (1997):

Although our gandard of review for summary judgment remains
denovo, adircuit court’ sorder granting summary judgment must set out
factud findings sufficent to permit meaningful gppdlatereview. Andings
of fact, by necessity, include thosefactswhich the circuit court finds
relevant, determinative of the issues and undisputed.
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wewerecaled upontoreview acircuit court’ sdecison to grant amotion to dismissfor lack of persond
juridiction. Inundertaking thejurisdictiond two-step andys's, wefound that thedircuit court’ sdismissal
order presented gppropriate andysesunder W. Va. Code 8§ 31-1-15 and federd due process, but failed
to provide any andysisof W. Va. Code 8 56-3-33(a). “Accordingly, we remand[ed] the caseto the
circuit court to consder whether or not the defendants ha[ d] engaged in one of the acts specifiedin
subsections (1) through (7) of W. Va. Code, 56-3-33(a) [1984].” Abbott, 191 W. Va. at 208, 444

S.E.2d at 295.

Intheingant proceeding, the drcuit court’ sorder indicatesthet it only andyzed jurisdiction
under W. Va. Code 8 56-3-33 and federa due process. The order seates “Intheir complaint, plaintiffs
gpecificaly assart that the Court’ sjurisdiction in thismatter isbased on West VirginiaCode § 56-3-33,
Wes Virginia sprimary ‘long-arm’ datute” A review of thecomplaint indeed supportsthecircuit court’s
finding that the plaintiffsonly invoked W. Va. Code § 56-3-33. However, under the requirements of
Abbott, the circuit court must nevertheless perform an analysis under both of our long-arm statutes.
Accordingly, under the aforementioned authority, the order dismissing Bickndl| isreversad, and the case

remanded for entry of an order, if the court So condludes, that comportswith the requirements of Abbott.”

MWedso notethat on remand, if the circuit court concludesthat dismissdl of Bicknell is
gopropriate, itsdismissal order mugt indude adequatefindings of fact and condusionsof law. SeeSyl. pt.
1, P.T.P. v. Board of Educ. of Jefferson County, 200 W.Va. 61, 488 S.E.2d 61 (1997) (“A circuit
court’ sorder granting dismissa should set out factud findings sufficient to permit meaningful gppellate
review. FAndingsof fact indudefactswhich thedrcuit court findsrdevant, determinative of theissues, and
undisouted.”). Thedecisonin P.T.P. modified W. Va R. Civ. P. 52(a), which providesthat findings of
fact and conclusions of law are unnecessary for decisions on Rule 12(b) motions.
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V.
CONCLUSION
Inview of theforegoing, wedfirm thediamissal of Buckeye, and darify that the dismissal
iswithout prgjudiceto the plaintiffsto amend their complaint. Further, wereversethe dismissd of Bicknell
and remand with ingructionsthet the circuit court enter an order dismissing Bicknell without prgudice, if
the court so concludes, that comports with the requirements of our case law.

Affirmed in part; Reversed in part; and Remanded.
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