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JUSTICE STARCHER délivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. “Unemployment compensation Satutes, baing remedid innature, should beliberdly
condrued to achievethe benign purposesintended to thefull extent thereof.” SyllabusPoint 6, Davisv.
Hix, 140 W.Va. 398, 84 S.E.2d 404 (1954).

2. Unemployment compensation may properly be denied for off-duty gross
misconduct if thereisasubgtantia nexusbetween thegross misconduct and thework environment such

that the effects of the gross misconduct extend substantially into the work area.



Starcher, Justice:

Thisaction isbefore this Court upon an gpped from an order of the Circuit Court of
Kanawha County, entered on February 3, 1999, afirming aJanuary 2, 1996 decison of theWes Virginia
Bureau of Employment Programs (“BEP”) Board of Review that had affirmed aNovember 16, 1995
decisonof an Adminigrative Law Judge (“ALJ’) of theBEP. The AdminidrativeLaw Judgereverssd the
October 6, 1995 decision of the BEP Deputy which had denied unemployment compensation benefitsto
appellee Darrell B. Zickafoose (“ Zickafoose”).

Theappdlant, UB Services, Inc. (“UB”), arguesthat the BEP deputy properly denied
unemployment compensation to Zickafoose after Zickafoose had been terminated from his employment
for grassmisconduct -- the besting of aco-worker. UB contendsthat thedecison of the ALJtoreverse
the deputy, and the decisons of theBEP Board of Review and thecircuit courtto affirmthereversa, were
Improper because UB terminated Zickafoosefor grossmisconduct. For reasonsexplainedinthisopinion,

we reverse the order of the circuit court.

l.
Facts & Background

Thepertinent factsof thiscaseare uncontested. Zickafoosewashired by UB in1979and
continued in thisemployment until he was terminated in September of 1995. Prior to histermination,
Zickafooseworked asaconstruction superintendent. During the courseof hisemployment, Zickafoose

deveoped ardationshipwith Ms. S, anindividud who had worked for UB for more than 20 years. On



September 8, 1995, Zickafoose savagely beat Ms. S. during adomestic dispute that occurred at the
resdenceof Zickafoose. Ms. S, suffered two bresks of her pelvis, afracture of her hip, abrokentailbone,
aseverdy bruised dernum, andfacid injuriesaffecting her eyesight. Asaresult of her injuries Ms S was
hospitalized for 5 days and was unable to return to work for more than 6 months.

On September 15, 1995, Zickefooserecaived acatified letter from UB informing him that
he had been terminated for gross misconduct.

Crimina chargeswere brought againg Zickaefoosefor hisassaultonMs S Aspart of a
plea bargain Zickafoose pled no contest on May 7, 1996, to the felony offense of unlawful assault.

On September 22, 1995, 7 daysafter herecealved hisdischargeletter, Zickafoosefiled for
unemployment compensation benefitsfrom the BEP. The deputy of the BEP denied Zickafoose
unemployment compensation benefitsafter determining that Zickafoose had shown“ anintentiona and
subgtantid digregard of hisemployer’ sinterestsand theemployee sdutiesand obligationsto hisemployer
and fellow employee.”

Zickafoose apped ed the decision of the deputy and ahearing was conducted before an
ALJof the BEP. By order dated November 16, 1995, the AL Jreversed the decision of the deputy and
held that Zickafoosewas qudified for unemployment benefits because he had not been discharged for an
act of misconduct arising from his employment.

UB gppededthisdecisontotheBEP Board of Review. A hearing wasconducted before

the Board of Review on December 28, 1995, and by order dated January 2, 1996, the Board affirmed the

The record does not indicate what sentence Zickafoose received for this crime.

2



decision of the ALJ.
UB apped ed the decision of the Board of Review to the Circuit Court of Kanawha
County. By order dated February 3, 1999, the circuit court affirmed the order of the Board of Review.

UB appeals from this order.

Il.
Discussion

The purposeof our unemployment compensation Satutesisto “ provide reasonableand
effective meansfor the promotion of socid and economic security by reducing asfar aspracticablethe
hazards of unemployment.” W.Va. Code, 21A-1-1[1978]. Inaccord withthispurpose, we have sated
that “[u] nemployment compensation satutes, being remedid in nature, should beliberaly condrued to
achieve the benign purposesintended to the full extent thereof.” Syllabus Point 6, Davisv. Hix, 140
W.Va. 398, 84 SE.2d 404 (1954). However, “[t]his‘liberdity’ ruleis not to be utilized when its
gpplication would require usto ignorethe plain language of thesatute.” Adkinsv. Gatson, 192 W.Va
561, 565, 453 S.E.2d 395, 399 (1994) (citation omitted).

Not everyoneterminated from employment is qualified to receive unemployment
compensation benefits. W.Va. Code, 21A-6-3 [1990] specifies various reasons that an employee may
bewnholly or partially denied unemployment compensation. W.Va. Code, 21A-6-3(2) providesfor
temporary disqudification for unemployment compensationif it isdetermined that theemployeewas

discharged for misconduct, and permanent disquaificationif it is determined that the employee was



discharged for gross misconduct.?
We have previously defined gross misconduct as:

...conduct evincing such willful and wanton disregard of anemployer’s
interestsasisfound in deliberate violationsor disregard of standards
or behavior which the employer has the right to expect of his
employeg, or in cardessness or negligence of such degree or recurrence
asto manifest equa culpability, wrongful intent or evil desgn, or to show
anintentiond and subgtantid disregard of theemployer’ sinterestsor of the
employee’ sdutiesand obligationsto hisemployer. Onthe other hand
mereinefficency, unsaisfactory conduct, failurein good performanceas
theresult of ingbility or incgpacity, inedvertenciesor ordinary negligence
inisolatedinstances, or good faith errorsinjudgment or discretion arenct
to be deemed “misconduct” within the meaning of the statute.

AN.Va. Code, 21A-6-3(2) provides, in pertinent part, that an employee may beindigible for
unemployment compensation benefits:

(2) For theweek in which he [the employee] was discharged from his
most recent work for misconduct and thesix wesksimmediady following
such week; or for the week in which he was discharged from hislast
thirty-day employing unit for misconduct and thesix weeksimmediady
following such week. . . .

If hewere discharged from hismogt recent work for one of thefollowing
reasons, or if hewere discharged from hislast thirty daysemploying unit
for one of the following reasons. Misconduct consisting of willful
destruction of hisemployer’ s property; assault upon the person of his
employer or any employee of hisemployer; if such assaultiscommitted
a suchindividud’ splaceof employment or inthe courseof employment;
reporting to work in an intoxicated condition, or being intoxicated while
at work; reporting to work under the influence of any controlled
substance, or being under theinfluence of any controlled substancewnhile
a work; arson, theft, larceny, fraud or embezzlement in connection with
hiswork; or any other gross misconduct; he shall be and remain
disqudified for benefitsuntil he hastheresfter worked for at least thirty
daysin covered employment: Provided, That for the purpose of this
subdivison thewords* any other grossconduct” shdl indlude, but not be
limited to, any act or acts of misconduct wheretheindividud hasreceived
prior writtenwarning thet termination of employment may result fromsuch
act or acts.



Kirkv. Cole, 169 W.Va. 520, 524, 288 S.E.2d 547, 550 (1982) (emphasis added), quoting, Carter
v. Michigan Employment Security Commission, 364 Mich. 538, 111 N.W.2d 817 (1961).
“Gross’ isdefined in Black' s Law Dictionary 702 (6th ed. 1990) as“[o]ut of all measure; beyond
allowance; flagrant; shameful . . . Such conduct asis not to be excused.” W.Va. Code,
21A-6-3(2) providesfor disgudification of unemployment compensation for grass misconduct and defines
such conduct as:

[m]isconduct congsting of willful destruction of hisemployer’ sproperty;

assault upon the person of his employer or any employee of his

employer[,] if such assault iscommitted at such individud’ s place of

employment or in the course of employment; reporting to work in an

Intoxicated condition, or being intoxicated whileat work; reporting to

work under the influence of any controlled substance, or being under the

influenceof any controlled substance whilea work; arson, theft, larceny,

fraud or embezzlement in connection with hiswork; or any other gross

misconduct].]

(Emphasis added.)

By induding thephrase* or any other grassmisconduct,” theLegidaiuredemondratedits
recognition thet Stuationsmight arisethet would not easily fit into the more specific examplesof misconduct
st forthinthe atute. 1nan effort to balance the public policy of providing ameasure of security for
unemployed individua sinaccordancewith W.Va. Code, 21A-1-1, supra, againg the public policy that
individuals should not benefit from their own misdeeds, we think that the Legidature did not intend
disqudlificationfrom unempl oyment compensation for off-duty grossmisconduct unlessthe conduct or its
effectshad somesubgiantia nexusto the employment such that the employee could no longer effectively

perform the job for which he or she was employed.

Therearenot many casesthat address off-duty misconduct in regard to unemployment
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compensation.®* In Johnson v. Commonwealth, Unemployment Compensation Board of
Review, 94 Pa.Cmwilth. 24, 502 A.2d 738 (1986), an employee was charged with murdering aco-
worker -- awoman who hed been living with theemployee. Themurder occurred off thework premises
and did not involvework-related issues, but rather arosefrom apersond rdaionship. Whileawatingtria
the employee sought unemployment compensation. The court held in Johnson that the employee had
properly been denied unemployment compensation becauise the conduct of theemployeewould havea
serious and disquieting effect on the other employees.

In Muscatell v. Employment Division, 77 Or.App. 24, 711 P.2d 192 (1985) an
employee assaulted aco-worker while off-duty. The court held in Muscatdl | that disqudification from
unemployment comjpensation wasgppropriate as* besting up and robbing afellow employee, whether on
thejob or otherwise, was S0 connected with the work -- becauseit insuresan intolerableleve of tenson,
if not downright fear, on the job[.]” 77 Or.App. at 28, 711 P.2d at 193.

In Schmidt v. City of Duluth, 346 N.W.2d 671 (Minn.App. 1984) an animal shelter
technicanwasconvicted of sacond-degreeassaulit after heand afriend becameintoxicated, andfired three
shotsfromashotgun at aresdencein order to frighten theinhabitants. The court heldin Duluth that an

employee could properly be denied unemployment compensation when, “by reason of hisaction, hecan

Mot cases dedling with off-duty misconduct arise from situationswhere an employee hastaken
Illegal drugs and falled asubsequent drug test. See generally National Gypsum Co. v. Employment
Security Board of Review, 244 Kan. 678, 772 P.2d 786 (1989) (absent evidence that employee sdrug
use had an actud affect on thejob, employeewas not disqudified from unempl oyment compensation);
Glide Lumber Prod. Co. v. Employment Division, 86 Or.App. 669, 741 P.2d 907 (1987) (use of
marijuanaoff thejob did not disqudify employee from unemployment compensation when therewasno
perceived impact at work). W.Va. Code, 21A-6-3 supra, directly dedswith drug and a cohol useboth
on and off-duty.



no longer effectivey perform the sarvicesfor which hewasemployed.” 1d. & 674. The court Sated thet
asashdter technician, theemployeewas hired to enforcelavs and ordinances and thet dueto hiscrimind
conduct, the employee was no longer capable of enforcing the law.

Inthe case before us, the conduct of Zickafoosein savagdy beating aco-worker, even if
It occurred off-duty, would have created such an amaosphere of fear and tenson a hisplace of employment
that he nolonger would have been cgpable of performing hisdutiesasasupervisor. Inadditiontothefear
cregted a thework place, UB, asasdf-insured company, wasforced to pay themedicd billsof Ms. S,
and wasforced to go without her servicesfor morethan 6 months. UB dso faced thethregt of lighility for
employing anindividud knownto haveavident hisory.* All of thesedements combined to createtension
in the work area.

Zickafoose, in addition tofiling for unemployment compensation, dso filed acomplantin
the Circuit Court of Mason County on September 16, 1997, dleging that UB had violated provisonsof
COBRA > had violated the Americanswith Disabilities Act of 1990, and had breached its employment
contract with Zickafoose. The casewasremoved tofedera court and, following amation for summary
judgment, the court entered judgment infavor of UB onthe COBRA and employment contract clams.
UB’sdleged violation of the Americanswith Disahilities Act was a so dismissed for Zickefoose sfalure

to exhaudt hisadminidrativeremedies. The United States Didtrict Court determined thet for purposes of

“Allegationswere madethat Zickafoose had been actingirrationdly and violently prior to the attack
onMs. S. Tesimony wasoffered beforethe AL Jindicating that Zickafoose had chased and hit hisex-
wife sautomobilewhilein avehideowned by UB. Therewasaso tesimony concerning violent outburds
at work.

®Consolidated Omnibus Budget Reconciliation Act 29 U.S.C. § 1161 et seq.
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COBRA bendfits, Zickafooseengaged in grass misconduct, and was properly denied the opportunity for
COBRA benefits. Zickafoose v. UB Services, Inc., 23 F.Supp. 2d 652 (S.D. W.Va. 1998).

TheDidrict Court determined thet theissueof off-duty grassmisconduct in connectionwith
COBRA bendfitswasacase of firgt impression. The court held that “gross misconduct for purposes of
COBRA includesnon-work related outrageous behavior if thereisasubstantial nexus between the
behavior and the working environment such that the effects of the intolerable behavior extend into the
employment arena” 23 F.Supp.2d a 657. The Digtrict Court determined that the assault produced not
only fear and tenson among other employeesbut it o cast serious doubt upon Zickafoose sability to
continue in his capacity to supervise.

WeagreewiththeDidrict Court’ srationdein Zickafoose, and hold that unemployment
compensation may properly be denied for off-duty gross misconduct if thereisasubgtantia nexus between
the gross misconduct and the work environment such that theeffects of the gross misconduct extend
substantially into the work area.®

In the case before us, the act of savagely beating a co-worker is so outrageous that it
shocksthe conscienceand, therefore, fall sunder the definition of grossmisconduct.” Additionally, such
avidous assault on aco-worker would have inherently crested an aamaosphere of fear and disrugt onthe

job site.

*For theemployeeto be disqudified, the nexusto thework environment must be created by the
employee soff-duty gross misconduct and should not be created by theemployer. See generally, Woo
v. Putnam County Board of Education, 202 W.Va. 409, 504 S.E.2d 644 (1998) (per curiam).

Wepoaint out that aphysica dtercation or fight between co-workerswill not ordinarily risetothe
gross misconduct standard.



[1.
Conclusion

Accordingly, wereversethejudgment of the Circuit Court of KanawhaCounty andwe
remand this matter to the circuit court for an order to be entered denying Zickafoose unemployment
compensation.

Reversed and Remanded.



