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The Opinion of the Court was delivered PER CURIAM.

JUSTICE STARCHER dissents.

JUSTICE MCGRAW dissents and reserve theright to file a dissenting opinion.

*On September 27,2000, JUSTICE MCGRAW withdrew hisright tofileadissenting opinion and
simply dissents.



SYLLABUSBY THE COURT

1. “A drcuit court'sentry of summary judgment isreviewed denovo.” Syl. Pt 1, Painter v.

Peavy, 192 W. Va 189, 451 S.E.2d 755 (1994).

2. “* A mation for summary judgment should begranted only whenitisdear thet thereisno
genuineissue of fact to betried and inquiry concerning thefactsisnot desirable to darify the gpplication

of thelaw.” SyllabusPoint 3, Aetna Caaudty & Surety Co. v. Federd Insurance Co. of New Y ork, 148

W.Va 160, 133 S.E.2d 770 (1963)." SyllabusPoint 1, Andrick v. Town of Buckhannon, 187 W.Va

706, 421 SE.2d 247 (1992).” Syl. Pt. 2, Painter v. Peavy, 192 W. Va 189, 451 S.E.2d 755 (1994).
3. “Summary judgment is appropriate where the record taken asawhole could not lead a

rationd trier of fact tofind for thenonmoving party, such aswherethe nonmoving party hesfaled to make
aaufficient showing on an essantia dement of the casethat it hasthe burdento prove” Syl. Pt. 4, Painter

v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994).

4, “[L]andownersor possessorsnow oweany non-trespassing entrant aduty of reasonable

careunder thecircumgtances.” Syl. Pt. 4, inpart, Maletv. Pickens, ~ W.Va ___,522 SE.2d 436

(1999).

Per Curiam:



Thiscaseisbeforethe Court upon thegpped of Jennieand Michad Senkusfrom the April
5, 1999, find order of the Circuit Court of Marion County, West Virginia, which granted the Appellees,
DennisJ. Moore* and Josgph M. Romano,?summary judgment inthe Appdllants negligenceand loss of
consortiumaction. TheAppdlantsarguethat thecircuit court erred: 1) in granting summary judgment
because genuineissues of materid fact exit, and the A ppelleeswere not entitled to ajudgment asamaiter
of law; and 2) indeciding issuesof fact as conclusvewhen thefactswere such that ajury of reasonable
persons could very well draw different conclusionsfrom them.® Based upon areview of therecord, the
parties repectivebriefsand alguments, aswel asal other matterssubmitted beforethis Court, weaffirm
the decision of the circuit court.

I. FACTS

The Appdlees own and operate the Fairmont V eterinary Hospital in Fairmont, West
Virginia OnMay 15, 1995, the Appdlant, Jennie Senkus, took her dog to the veterinary hospital. When
exiting theexamination room, Ms. Senkustripped over the corner of ascale Stuated on thefloor in acorner
of the hdlway near the examining room. The uncontroverted factswere that the scdewasin plain view
to dl the veterinary hospital patronsand was not ahidden danger. Even Ms. Senkustestified, in her

depogtion, that shedid not remember anything obstructing her view of thescdea thetime of her vigt. She

The Appellee was incorrectly named in the complaint as “ David J. Moore.”
*The Appellee was incorrectly named in the complaint as “ James M. Romano.”

*TheAppelantsassigned errorsareredundant and, therefore, will beaddressed asasingleissue.



further gated thet shedid not know why she.did not seethe scdleas shewasexiting. Ms Senkussudtained

aserious injury.

The circuit court, in its order granting summary judgment in the Appellees’ favor, found

3. Thescdeover whichMs. Senkusfdl isanintegral and necessary
implement in any veterinary facility.

4, The scaewasnot hidden; rather, it was open and obviousto the
eye.

5. The placement of the scal e (as observed in the photogrgphs) was
gopropriate. 1tdid notinfringe upon thetraffic patternwithinthe officeto
any appreciable degree; indeed, itsplacement inacorner resultedinthe
avoidance of it being a danger or nuisance to the public.

6. Paintiff Jennie Senkus had passed by the scalein entering the
examining room. Therefore, shewas, or should have been, avareof its
presence. Her own negligenceintripping over thescaein exiting the
examining room far exceeds such negligence, if any, on the part of
defendants in locating the scale.

7. To hold that defendants’ placement of the scale constituted
actionable negligence would put in jeopardy mog, if not dl, veterinary
clinics, doctors' offices, and other like facilities.

Thelower court then concluded that the “ [d] efendantswere not guilty of negligence and/or willful and
wanton conduct in the placement of the scaesover which Ms. Senkustripped nor did the placement
constitute a nuisance.”
II. DISCUSSION
Theonly issuebeforethe Court iswhether thetrial court properly granted summary
judgment inthis case. The Appellants argue that genuine issues of fact exist regarding whether the
Appeleeswere negligent in the placement of thescale. The Appe lantsa so assart thet thelower court

improperly invaded the province of the jury by determining that Ms. Senkus own negligencein tripping



over the scaefar exceeded the negligence, if any, on the part of the Appellessinlocating thescde. In
contrast, the Appellees maintain that the Appellantsfailed to show, and could not show under any
drcumgtances, that the scalein question condituted a“ foregn substance or defective condition” for which
the property owner could have had actua or congtructiveknowledge. Further, the evidence demondrated
that Ms. Senkus smply failed to watch where shewas going. Thus, thetria court properly entered

summary judgment in the Appellees' favor.

ThisCourt hasprevioudy hddinsyllabuspoint oneof Panter v. Peavy, 192\W. Va 189,

451 SE.2d 755 (1994) that “[a] crcuit court'sentry of summary judgment isrevieweddenovo.” Further,

“* A motionfor summary judgment should begranted only when
itisclear that thereisno genuineissue of fact to betried and inquiry
concerning thefactsis not desrableto darify the gpplication of thelaw.’

SyllabusPoint 3, Aetna Casudty & Surety Co. v. Federd Insurance Co.

of New York, 148W.Va 160, 133 SE.2d 770 (1963).” SyllabusPoint
1, Andrick v. Town of Buckhannon, 187 W.Va. 706, 421 S.E.2d 247
(1992).

Painter, 192 W. Va at 190, 451 S.E.2d at 756, Syl. Pt. 2. Finaly, we held that

[slummary judgment isappropriate wheretherecord takenasa
wholecould not leed arationd trier of fact tofind for the nonmoving party,
suchaswherethenonmoving party hasfaled to mekeasufficent showing
on an essential element of the case that it has the burden to prove.

1d., Syl. Pt. 4.



Indeterminingwhether thedreuit court properly granted summeary judgment, it isimportant
toreview theessentid e ementsof anegligence cause of action, which the Appd lantshad the burdento
prove. Beforethe owner or occupier of premises may be hed legdly liable, it must be shown thet the
owner/occupier owed aduty to the person injured, that the duty was breached, and thet the breach of duty

wasthe proximate cause of theinjury. Atkinsonv. Harman, 151 W.Va 1025, 158 SE.2d 169 (1967);

see McMillion v. Selman, 193 W. Va 301, 303, 456 S.E.2d 28, 30 (1995).

The paties agreethat the duty owed to Ms. Senkus by the Appellessisthat of abusiness

invitee. Insyllabuspoint four of Malletv. Pickens,  W.Va 522 SE.2d 436 (1999), however,

thisCourt recently abolished thedistinction between licenseesand invitees, holding that “landownersor
JpPOSSESOrS NOW Owe any nornHrespass ng entrant aduty of reasonable care under thecrcumstances.” 1d.,
Syl. Pt 4,inpart. Despitetheabalition of thelicensagfinviteedidtinction, theduty AppdlessowedtoMs
Senkus remains unchanged in that it was nothing more nor less than one of “ reasonable care under the

circumstances.” 1d.

Thefal by Ms. Senkus on the Appellees property isinsufficient to prove that the
Appdlesswerenegligent. Whilethe Appel lantscontend that the scalewas negligently placed onthe
premises, the Appdlantsfailed to offer any evidence beforethetria court to show that the placement of
the scale breached any duty to them or that it was inherently dangerous or unsafe. Rather, the

uncontredicted evidenceisthat Ms Senkus negligent fallureto watch where shewaswalking wasthe sole



preci pitating cause of the accident. Wherethereisno evidencefromwhich arationd trier of fact could

reasonably infer a breach of duty, summary judgment is appropriate.

The decision of the Circuit Court of Marion County is hereby affirmed.

Affirmed.



