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SYLLABUSBY THE COURT

1. “The sandard of review gpplicableto an gpped from amoation to dter or amend
ajudgment, made pursuant to W. Va R. Civ. P. 59(e), isthe same standard that would apply to the
underlying judgment upon which themoation isbased and from which the apped to this Court isfiled.”
Syllabus Point 1, Wickland v. American TravdlersLifelns. Co., 204 W.Va. 430, 513 S.E.2d 657
(1998)

2. “** A dreuit court’ sentry of summary judgmentisreviewed denovo.” Syl. Pt. 1,
Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).” Syllabus point 1, McGraw v. S.
Joseph’s Hospital, 200 W.Va. 114, 488 S.E.2d 389 (1997).” Syllabus Point 2, Wickland v.
American Travellers Life Ins. Co., 204 W.Va. 430, 513 S.E.2d 657 (1998).

3. When aparty to an action filesaRule 59(€) maotion to dter or amend judgment,
the only errorswhich benefit from the extended gpped period arethosewhich areraised in themotion.
Theissuesnot assgned asgrounds supporting an dteration or amendment of judgment retainthe origind
filing period.

4. Thetort of breach of confidentidity inviolation of agauteisgoverned by aone-
year statute of limitations.

5. “Intort actions, unlessthereisadlear gatutory prohibitiontoitsapplication, under
the discovery rulethe satute of limitationsbeginsto run when the plaintiff knows, or by the exercise of
ressoneblediligence, should know (1) thet the plantiff hasbeeninjured, (2) theidertity of the entity who

owed the plaintiff aduty to act with due care, and who may have engagedin conduct that breached that



duty, and (3) that the conduct of thet entity hasacausd rdationtotheinjury.” SyllabusPoint 4, Gaither

v. City Hosp., Inc., 199 W.Va. 706, 487 S.E.2d 901 (1997).

Maynard, Chief Justice:



Thegppdlants Barbaraand Michad Thompson, dlegethe gopdless Branches-Domegtic
Violence Shdter and two employees, VirginiaDanids and Dawn Boothe (Branches), rleased or |lesked
confidentia information regarding the Thompsons' persond lifeinviolation of W.Va Code § 48-2C-15.
Thedleged lesk took place during theinvestigation of an underlying persond injury action. The Circuit

Court of Cabell County, West Virginia, granted summary judgment to Branches. We affirm.

Thiscase originatesfrom apersond injury which Barbara Thomypson recaived on October
7,1994. At that time, both Barbara Thompson and Julia Good were employees of Branches. Ms.
Thompson was hdping Ms. Good jump-gart her car when Ms Good' sfoat dipped off the dutch, causng
thecar tolurchforward and pin Ms. Thompson' sleg betweentwo cars. Ms. Thompson and her husband,
Michad Thompson, sued Ms. Good' sinsurer, Nationwidelnsurance Company. Following discovery, the

underlying case settled. Meanwhile, the activity which gave rise to the present action took place.

On October 16, 1994, Mr. and Ms. Thompson became embrailed in adomestic dispute.
Ms. Thompson Ieft home and became adient a Branches. Thefollowing day, Ms. Thompson gavea
datement to Deputy Sheriff Robert Adkinsand filed adomedtic violence petition againg her husband. The
origind of the written statement was given to Dawn Boothe, acaseworker at Branches. A warrant for

wanton endangerment was issued against Mr. Thompson. These charges were subsequently dropped.

During thependency of thepersona injury litigation, Nationwide sdefensecounsd, R.

Brandon Johnson, took depositionsof both Mr. and Ms. Thompson. At thet time, the Thompsonswere
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questioned regarding thair persond lives. They stated that they believed the persond information could
have comefrom Ms Thompson'sdient filea Branches On October 3, 1995, counsd for the Thompsons
sent aletter tothe Board of Directorsat Branchesrequesting aninvestigation. The President of the Board
responded by stating that an investigation would be difficult to conduct Sncethe request wasnot spedific.
Theresfter, on November 8, 1995, Mr. Thomjpson telgphoned Attorney Johnson to inquire regarding the
sourceof thepersond information. Mr. Thompson aleged that Attorney Johnson had obtained confidentia
records from Branches and advised that a possible lawsuit for breach of confidentiality wasbeing

considered.

The accident case sattled in April 1996. On June7, 1996, Mr. Thompson filed aWest
VirginiaState Bar disciplinary complaint againgt Attorney Johnson, dleging thet the atorney unethicaly
acquired information from Branches. In the complaint, Mr. Thompson sated thet “[t]his matter cameto
me and my wife saitention at my wife sfirst of severa depostions regarding an auto accident which
occurred on Oct. 2, 1994, thefirst deposition washeld on Sept. 13, 1995.” The disciplinary complaint
continued by stating, “1 further informed R. Brandon Johnson thet | knew how and wherehe obtained this
information and thet apossible suit for Breach of Confidentidity was being consdered againgt Branches
Domedtic Violence Shdter and thet hewould bepart of it.” The Lawyer Disciplinary Board found no merit

in the allegation and dismissed the complaint.

The Thompsonsthenfiled alawsuit agang Brancheson January 27, 1997, dleging rleese

of confidentid information inviolation of W.Va Code § 48-2C-15 and dander. On February 7, 1997,
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the complaint was amended to reflect the correct name of the shelter. Both Mr. and Ms. Thompson
testified during depositionsthat they discovered the discl osures on September 13, 1995. Following the
depogtiontesimony, Branchesfiledamoationfor summary judgment daiming“thereexisisno genuineissue
astoany materid fact and the defendants are entitled to summary judgment asametter of law.” Branches
argued theaction was barred by the satute of limitations. The Thompsons responded by conceding “that
they suspected employeesof Branches had rdeased certain information concerning BarbaraThompson's
case when thar depogition wastaken on September 13, 1995.” However, they went on to date that they
did not know information had been released until August 10, 1996, the datethey received aletter from
disciplinary counsd authored by Attorney Johnson.' The circuit court denied Branches motion for
summary judgment, finding thet aone-year Satute of limitations goplies but thet the Thompsons“did not
know nor could they have known of thedementsin their complaint until plaintiff Michagl Thompson

received the |etter dated August 8, 1996 from the office of disciplinary counsel.”?

Branchesfiled amation for reconsderation and summary judgment dleging theaction was
barred by thegatuteof limitations. Intheir memorandum to the court, Branchessummarized by Sating,

“Thus, by plaintiff Michad Thompson' sown handwriting he‘knew’ theparticularsof hisalegetionsat leest

'Attorney Johnson' s|etter isnot in the record submitted on appeal. The Thompsons' responseto
thegppdless mation for summary judgment spedificaly Satesthat “[i]n thet letter Mr. Johnson admitsthet
he obtained information from JuliaGood thet Mr. Thompson hed been abusveto Mrs Thompson resuiting
in a domestic violence petition being filed.”

’The case was assigned to Judge Egnor, who subsequently retired. The casewasthen assigned
to Judge Cummings.



by November 7 or 8, 1995 and was aready threatening to sue.” The circuit court granted summary
judgment to Branches by stating:

Theevidenceissufficient to show that the Plaintiffsknew, or should haveknown,

not only of their injury but who caused it nolater than November 8, 1995. The

letter of complaint to the Disciplinary Board of the State Bar makesthisclesr,

wheranthe Plaintiff suggeststhat apossblesuit for breach of confidentiaity was

being considered against Branches at that time.
The Thompsonsthen filed amotion to reconsder, daming the action isgoverned by atwo-year Satute of
limitationsand asking that Michad Thompson bedismissad asaparty but that BarbaraThompsonremain
intheaction. The court denied themotion and dismissed theactionwith prgudice. Itisfromthisorder

the Thompsons appeal .

On gpped, the Thompsons dlegethat the circuit court erred by deciding adisputed issue
of fact and by failing to find the fraudul ent conceal ment doctrinetolled the statute of limitations. The
Thomjpsonsaso contend thecircuit court erred by determining that Barbara Thomjpson had the same
knowledgeasher husband regarding theaccrud date of theaction. Findly, the Thompsonsarguethat this
causeof actionisgoverned by atwo year datute of limitations. Branchesarguesthedircuit court properly

granted summary judgment, determining the action is barred by the statute of limitations. We agree.

Thiscaseishereon goped fromthedreuit court’ sdenid of the Thompsons motionto dter
or amend judgment. West VirginiaRuleof Civil Procedure59(e) statesthat “[a]ny motionto ater or
amend thejudgment shd| befiled not |ater then 10 daysafter entry of thejudgment.” Regarding Rule59(e)

motions, this Court previously said:



Thepracticd effect of suchamoationisto enlargethetimewithinwhich an apped

must befiled asto those matterswhich are the subject of themoation. . . . In other

words, only thoseerrorsraised in the motion to ater or amend judgment benefit

from an extended gpped period; thoseissues not assgned as grounds supporting

an dteration or amendment of the judgment retain the original filing period

applicable to appeasin general.

While such mationsarereadily availableto parties, gppedsto this Court

are morefrequently premised upon the errors attending the underlying judgment

as opposed to the propriety of adenid of aRule 59(e) mation. . . . Thus, when

this Court has been asked to decide an gpped arisng fromthedenid of amotion

to dter or amend ajudgment, wetypicaly havelooked beyond the maotion to the

netureof theunderlying judgment fromwhich themoation hasbeen made, and from

whichthegpped ultimatdy istaken, to find the gppropriate standard of review.
Wickland v. American TravellersLifeIns. Co., 204 W.Va. 430, 434-35, 513 S.E.2d 657, 661-662
(1998). (Citationsomitted). Thisdiscusson wassummarized in Syllabus Point 1 of Wickland, which
readsasfollows. “The standard of review gpplicableto an gpped from amotion to dter or anend a
judgment, made pursuant to W. Va. R. Civ. P. 59(e), is the same standard that would apply to the

underlying judgment upon which the motion isbased and from which the goped to this Court isfiled.”

Withthisinmind, wereteratethat “*“[4] circuit court’ sentry of summary judgment is
reviewed denovo.” Syl. Pt. 1, Painter v. Peavy, 192 W.Va. 189, 451 SE.2d 755 (1994). Syllabus
Point 1, McGraw v. &. Joseph’ sHospital, 200 W.Va. 114, 488 S.E.2d 389 (1997).” Syllabus Point
2, Wickland v. American Travellers Life Ins. Co., 204 W.Va. 430, 513 S.E.2d 657 (1998).
Furthermore, “*“[@ mation for summary judgment should be granted only whenitisdear thet thereisno
genuineissue of fact to betried and inquiry concerning thefactsis not desrable to clarify the gpplication

of thelaw.” Syllabus Point 3, Aetna Casualty & Surety Co. v. Federal Insurance Co. of New



York, 148 W.Va. 160, 133 S.E.2d 770 (1963)." Syllabus Point 1, Andrick v. Town of
Buckhannon,187 W.Va. 706, 421 S.E.2d 247 (1992).” Syllabus Point 2, Painter v. Peavy, 192

W.Va. 189, 451 S.E.2d 755 (1994).

Summary judgment in favor of Brancheswas granted on December 18, 1998. The
Thompsonsfiled their motion to recongder on December 28, 1998. The drcuit court denied the motion
todter or amend judgment on February 5, 1999. The Thompsonsthenfiled thair petition for apped on
June3, 19992 Wereiteratethat the only errorswhich benefit from theextended apped period arethose
which areraised inthe Rule59(e) motionto dter or amend judgment. Theissuesnot assgned asgrounds
supporting andteration or amendment of judgment retaintheorigind filing period. Accordingly, wemay
only condder theerorsraised by the Thompsonsin thar Rule 59(€) motion asthelr petition for goped was

filed more than four months after summary judgment was granted.

The Thompsons contend their dlaim for breach of confidentidity in violation of adaiute,

W.Va Code§ 48-2C-15(1994),"iscontralled by atwo-year Satuteof limitations. However, a thetime

%West Virginia Rule of Appellate Procedure 3(a) statesin pertinent part:

(@  Timefor petition.-- No petition shdl be presented for an apped
from, or awrit of supersedeasto, any judgment, decreeor order, which shdl have
been rendered more then four months before such petitionisfiled in the office of
the derk of thecdrcuit court where the judgment, decree or order being gopeded
was entered[.]

“W.Va. Code § 48-2C-15 (1994) reads as follows:

@ No program or sheter recaiving funds pursuant to thisartide shdl
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the Thompsonsresponded to the gppellees’ mationfor summary judgment below, they stated, “ Thereis
no question that Alan vs. Smith[dc], 368 S.E.2d 924 (WV 1988) [,] requiresan action for breach of
confidentidity and must befiled within oneyear from detethet the plaintiff knew or should haveknownwith
the exercise of reasonablediligence, of theidentity of the person or personsbelieved to beresponsble.”
They believed & that timethe question to be addressad was when they knew or with reasongblediligence
should haveknown that Branchesrd easad theinformation. After Branches motion for summary judgment
wasgranted, the Thompsonsfiled amation to reconsder raisng theargument for thefirg timethat atwo-
year datuteof limitationsgpplies. On goped , the Thompsonsarguethe breach of confidentiaity should

be viewed as a personal injury and governed by atwo-year statute of limitations.

disclose or be compelled to disclose, release or be compelled to release any
written recordscregted or mantained in providing services pursuant tothisarticle
except:

(1)  Uponwritten consent of the person seeking or who has sought
services from the program or the shelter;

(2  Inany proceeding brought under sectionsfour andfive[88 9-6-4
and 9-6-5], aticle 9%, chapter nine of thiscode or articlesx [§49-6-1 et seq ],
chapter forty-nine of this code;

(3)  Asmandated by aticlesix-a[8 49-6A-1 et s2q.], chapter forty-
nine and article six [§ 9-6-1 et seq.], chapter nine of this code;

(4)  Pursuantto anorder of any court based upon afinding that said
informetionissufficiently rdevant to aproceeding before the court to outweigh the
importance of maintaining the confidentiality established by this section;

(5  Toprotect agang adear and subgtantid danger of imminentinjury
by aclient to him or herself or another;

(6)  For treatment or internal review purposesto the staff of any
programor shdlter if thedientisalso being cared for by other hedth professonds
in the program or shelter.

(b)  Noconsent or authorization for thetrangmission or disclosure of
confidentia information shall be effective unlessit isinwriting and sgned by the
client. Every person signing an authorization shall be given a copy.
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W.Va. Code § 55-2-12 (1959) states:

Every parsond action for which no limitation isotherwise prescribed shdll
be brought: () Within two years next after the right to bring the same shdl have
accrued, if it befor damageto property; (b) within two years next after theright
to bringthesameshdl have accruedif it befor damagesfor persond injuries and
© within oneyear next after the right to bring the same shdll have accrued if it be
for any other matter of such naturethet, in caseaparty die, it could not have been
brought at common law by or against his personal representative.

This Court recognized in Sack v. Kanawha County Housing, 188 W.Va. 144, 423 S.E.2d 547
(1992), that thisprovision must beread in pari materiawith W.Va. Code § 55-7-8a(a) (1959), which
states:
@ Inadditionto the causes of action which survivea common law,
causesof actionfor injuriesto property, red or persond, or injuriesto the person
and not resulting in death, or for decelt or fraud, aso shall survive; and such

actionsmay bebrought notwithstanding thedesth of the person entitled to recover
or the death of the person liable.

Commenting on W.Va. Code § 55-7-8a, this Court remarked:
By isolaing causesof action for fraud and decat and combining themwith
persond actionswhich will surviveunder W.Va Code, 55-7-84(9), it is gpparent
that the L egid ature intended to exclude from statutory survivability under
subsection (a) other persond tort actions such as defamation, fse arrest and
imprisonment, and maicious prosecution. These latter persond actions, lacking
gatutory survivability and possessing no commonlaw survivability, takeaone-
year statute of limitations under W.Va. Code, 55-2-12(c).
Shodgrass v. Ssson’s Mobile Home Sales, Inc., 161 W.Va. 588, 594, 244 S.E.2d 321, 325
(1978). These pertinent Code sectionswerelater summarizedin thefollowing manner: “[U]nlessatort
expredy falswithin the dassfication of property damage, persond injury, or fraud or decelt, aone-year

statute of limitations governsrather than atwo-year period.” Wilt v. Sate Auto. Mut. Ins. Co., 203
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W.Va 165, 170, 506 S.E.2d 608, 613 (1998). We notethat invason of privacy isasmilar tort and is

governed by a one-year statute of limitation. Sack, 188 W.Va. at 148, 423 S.E.2d at 551.

Wearenat dedlingwithan entirdy new issue; thisCourt previoudy recognized thetort of
breach of confidentidity inviolaion of agtatute. In Allenv. Smith, 179 W.Va 360, 368 S.E.2d 924
(1988), apatient brought an action againgt her psychiatrist for releasing confidentid information to her
husband’ s attorney in adivorce proceeding, aviolation of W.Va. Code 8 27-3-1 (1977). ThisCourt
found that sufficent factsweredleged to support submisson of thecaseto ajury; however, thisCourt dso
sad that thecircuit court properly ruled the patient’ s cause of action wasbarred by aone-year Satute of
limitations. The case subjudice dleges breach of confidentidity by adomestic vidlence shelter inviolation
of agaute. Thistortissmilarly governed by aone-year datute of limitations. We, therefore, hold that

thetort of breach of confidentidity inviolation of agauteisgoverned by aone-year Satute of limitations,

On October 3, 1995, the Thompsons' atorney wrotealetter to Branches board members
stating that during Barbara Thompson’ s deposition regarding the accident, Nationwide' s attorney
questioned her about her persond life and her domestic situation. The Thompsons' attorney further
maintained that:

Thequedionsthat werepassd oovioudy camefrom confidentid informationwhich

wasgivento your organization by Mrs. Thompson. Theatorney for theinsurance

company knew about mettersthet arenot in public records but are matterswhich
arecontained inyour files. These matterswere released ether by or with the

consent of your director, Virginia Daniels, and/or your employee Julia Good.

The allegations against Branches did not end with this |etter.
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Ondune7, 1996, Mr. Thompson filed adisaiplinary complaint in hisown handwriting with
the Lavyer Disciplinary Board. Inthedisaiplinary complant, Mr. Thompson acknowledged that heand
hiswifewereawarethat confidentia informeation had been lesked on September 13, 1995. Thecomplaint
specifically readsin part as follows:

| would like thisboard to consider an investigation into R. Brandon
Johnson' squestioning my wife Barbararegarding her highly persond and private
life. Our privatelife had absolutely nothing to do with thefact that JuliaGoode' s
neglect and ignorance injured my wife.

Thismatter cameto meand my wife satention a my wife sfirg of severd
depogitionsregarding an auto accident which occurred on Oct. 7, 1994, thefirst
deposition was held on Sept. 13, 1995.

* % *

After learning asto what R. Brandon Johnson had questioned my wife
about, we redlized that a conspiracy had occurred through Branches, and shortly
discoveredthat VirginiaDaniels& Dawn Booth werebehindit, and that Julia
Goode the defendant in the accident claim was aware of what had transpired.

* % *

| phoned R. Brandon Johnson around 4:15 pmon Nov. 7 or 8, 1995, at
gpproximately 20 minutesafter 5 pm that same day | spoke with my attorney
James . Clair, to which my attorney was concerned regarding thephonecall |
had made to R. Brandon Johnson.

Duringmineand R. Brandon Johnson's phone communication | asked him
to surrender dl theinformation regarding meand my wife sprivatelifeover tomy
atorney James . Clair however upon my request R. Brandon Johnson became
very unprofessional and childish.

| further informed R. Brandon Johnson that | knew how and where he
obtained thisinformation and that apossble st for Breach of Confidentidity was
being conddered againg Branches Domestic Violence Shelter and that hewould
be a part of it.
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| would likeit to beknownthat my atorney did in fact addressaletter on
October 3, 1995 to each and every board member of Branches Domestic
Violence Shdter and requested aninvestigationinto the Breach of Confidentidity
and the conduct of these employeeq[.]

InWest Virginia, thelaw with regard to when the Satute of limitationsbeginsto runis
clearly stated in Syllabus Point 4 of Gaither v. City Hosp., Inc., 199 W.Va. 706, 487 S.E.2d 901
(2997):

Intort actions, unlessthereisadear Satutory prohibition toits gpplication,

under the discovery rulethe satute of limitations beginsto run when the plaintiff

knows, or by the exercise of reasonable diligence, should know (1) that the

plaintiff hasbeeninjured, (2) theidentity of theentity who owed the plaintiff aduty

to act with due care, and who may have engaged in conduct that breached that

duty, and (3) that the conduct of that entity has a causal relation to the injury.
Mr. Thompson specifically states that the matter cameto both hisand hiswife sattention asearly as
September 13, 1995. By their own admisson, the Thompsons acknowledge they wereawareof thedleged
leek by November 8, 1995. Not only doesMr. Thompson datethey wereaware of alegk, heaso names
the peopleinvolved. To later arguethey did not know about the leak until August 10, 1996 did not
convincethedrcuit court. After sudying therecord and the datesinvolved, neither areweconvinced that
Michad Thompson was aware of what hed trangpired but that Barbara Thompson had no knowledge of
thedlegedlesk. Shedid not attempt to disance hersdlf from her hushand ssatementsuntil after summeary

judgment was granted.®

Af employeesof adomesticviolenceshelter leaked confidentia information regarding adlient, that
Isindesd gppdlling. Employees of domestic violence hdters dearly owe agautory duty of confidentidity
tothar dients. If thisclam had beenfiledwithin the satute of limitations, the shelter could be confronted

(continued...)
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The Thompsonsfiled their [awsuit more than one year after they believed aleak of
confidential informationoccurred. Conseguently, thelawsuit wasfiled outs deof thestatuteof limitations.
For this reason, we affirm the Circuit Court of Cabell County.

Affirmed.

>(....continued)
with significant liability.
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