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The Opinion of the Court was delivered PER CURIAM.



SYLLABUSBY THE COURT

1. “Rule26.2 of theWest VirginiaRulesof Crimina Procedureimposescertain
conditionsfor thedisclosure of the prior Satements of awitness, who is not the defendant, to the adverse
party for purposesof impeechment. Therearefour basc conditionsthat must be met torequiredisclosure
under Rule26.2. Firgt, awitness prior stlatement being sought for the purpose of impeaching the direct
testimony of that withessmug satisfy the definition of awitness prior Satement pursuant to Rule 26.2(f).
Second, the statement must be possessed by the proponent of thewitness. Third, thewitness prior
Satement mudt rlaeto the subyject matter of thewitness tesimony on direct examingtion. Fourth, theprior
Satement need not bedist osed earlier than the condusion of thewitness testimony on direct examingtion.”

Syllabus Point 5, Sate v. Salmons, 203 W. Va. 561, 509 S.E.2d 842 (1998).

2. “A crimind defendant chdlenging the sufficiency of the evidenceto support a
conviction takeson aheavy burden. Angppdlate court must review dl theevidence, whether direct or
drcumdantid, inthelight most favorableto the prasecution and must credit dl inferencesand credibility
assessmentsthat the jury might have drawn in favor of the prosecution. The evidence need not be
incons stent with every condusion savethat of guilt solong asthejury canfind guilt beyond areasonable
doubt. Credibility determinationsarefor ajury and not an gppellate court. Findly, ajury verdict should
be st asdeonly when the record containsno evidence, regardiessof how it isweighed, fromwhichthe
jury could find guilt beyond areasonable doubt. To theextent that our prior casesareincons stent, they

aeexpresdy overuled.” SyllabusPoint 3, Satev. Guthrie, 194 W. Va 657, 461 SE.2d 163 (1995).






Per Curiam:

Thisisangpped by Avery Desmond Lewisfroman order of the Circuit Court of Monroe
County sentencing him to from two to ten yearsin the State Penitentiary for maiciouswounding. On
aoped, hedamsthat thetria court should have granted him amidtria becauise mention of thefact thet a
witness had taken apolygrgph examination was made during trid. Hedso daimsthat the Statefalled to
provide him with acopy of the atement made by the witness during that examination. The gppdllant
further assartsthat the evidence adduced during trid wasinsufficient to support ajury finding that he used
awegpon toinjurethevictim and, thet consaquently, therewasinsufficient evidence to support the ultimate
verdictinthecase. Inconjunctionwiththis, theappdlant claimsthat thetria court erredin giving an

instruction regarding the inference of malice which may arise from the use of a deadly weapon.

l.
FACTS

The evidencein this case shows that on the night of October 24, 1997, the appellant
becameinvolved inafight with Henry Wright inthe parkingl ot of the CashMarketinUnion, Wes Virginia
During thefight, Wright sustained severe lacerationsto theleft Sde of hisface and later drove himsdlf to
the emergency room at the Greenbrier Valley Hospital. When he arrived at the hospital, he was
hemorrhaging severdy. He had woundswhich were goproximately six incheslong and which appeared

to go to the bone.



Dr. Ray Jones, the surgeon who trested Wright, found that Wright' sauricular and tempora
arterieshad been lacerated, that the maxillary muscleto thejaw had been cut and that therewaspossible
nerve damage. Dr. Jones observed no bruising and concluded that a sharp object, such asaknife, had
caused theinjuries because ablunt object would have crushed the tissue surrounding thewounds. Since
aquestion arose asto whether the gppellant’ sfingernail s could have caused thelacerations, Dr. Jones

concluded: “The lacerations made on Mr. Wright were not made by a fingernail.”

The appelant was subsequently indicted for maliciouswounding, and ajury tria was
conducted on May 5-6, 1998. At theconclusion of that trial, thejury found the appellant guilty of the

charge of malicious assauilt.

In the course of investigating the case, the State had questioned the appd lant’ s cousin,
Kimberly Goins who was presant at thetimeof thefight and who was present with the gppd lant after the
fight. The State had also administered apolygraph examinationto Ms. Goins. During the polygraph
examination, Ms Goinstedified that hesaw alittlesIver knifein the gopdlant’ shand at an gpartment after

the fight. She also testified that the appellant had stated that he had “cut” the victim.

At thegppdlant’ strid, the prosacution asked no questionsregarding the polygraph exam
adminigeredtoMs Goins. Thefact that it had been administered wasrai sed during the cross-examination

of Ms Gainsby the gopdlant’ sattormey. Spedificaly, during the cross-examination, defense counsd asked



Ms Goinsif any typeof immunity had been offeredto her for her tesimony. Thetestimony procesded as
follows:
A. They wasjud saying that -- they just told meif | didn’t tell the truth
that we both could beintrouble, like because somebody cut him. Oneof

us had to cut him.

Q. Andsobascdly, if you don't comeand tdl something that the police
wanted, thenyou could be charged, isthat what you interpret thet to be?

A. That we both could be charged.
Q. And that would include you, wouldn’t it?
A. Yes.

Q. Wheress, if you cameand testified against Avery, they wouldn’t
bring criminal charges against you, would they?

A. Justif | told the truth about what happened.

Q. How arethey supposed to know what thetruth is? Y ou gave one
statement here that doesn’t tell anything about this knife.

MR. MOHLER [Prosecutor]: Objection, argumentative.
THE COURT: Overruled.
BY MR. DETCH [Defense Counsel]:

Q. Youdidn't meke any Satement about thet knife until the policetold
you that they would not criminally charge you, did you?

A. | didn't make agaement about the knifeuntil | took thelie detector
test.

MR. MOHLER: Y our Honor, may we approach the bench?

THE COURT: Counsel approach the bench.



(Discusson held off therecord between Court and counsd @ the bench.)

THE COURT: Ladiesand gentlemen, there are certain wordswe don't
usein Court, thingswedon't talk about. If youareinaadvil caseinvolving
acar wreck, you don't talk about insurance. If youareinacriming case,
you don't talk about liedetectors. They aren’'t consderedrdigble. The
witness made some comment to the effect about alie detector. You
should disregard that remark entirely and not consider thefact that she
madereferenceto taking alie detector test aseither adding or detracting
fromany credibility shemight athewisehave. Put that out of your mind
entirely.

Y oung lady, don’t make any further mention to such a procedure.

Later, during thetriad of the case, the State called asawitness Trooper Michad A. Smith
who hed invedtigated theincident giving rise to theindictment against the gppellant. Again the prosscution
asked no questions about the polygraph examination adminiseredtoMs. Goins. When Trooper Smith
was cross-examined, however, the following occurred:

BY MR. DETCH [Defense Counsel]:

Q. Officer,whendid theauthoritiesfirg learn from MissKimberly Goins
there had been a knife used?

A. When?

Q. Yes.

A. MissGoinsindicated to metherewasaknife used -- the dateison
the second satement. Shegave metwo Satementsin the sameday about
that evening. The second statement, counsd, | believeyou have acopy
of it, it wason aWedneday. Wasthat the 29th? Don't quote meonthe
date.

Q. How many -- was this last statement she gave athird statement?



A. Third statement?

Q. Would it have been the third statement?

A. Thethird statement that she gave was a statement given to a
polygraph examiner. She gavemetwo statementson one day and then
she submitted to a polygraph.

MR. DETCH: | have no further questions.

Defense counsd at thistime made no objection to Trooper Smith’s mention of the

polygraph examination, and no additional cautionary instruction was given by the Court.

After thejury was excused, defense counsal moved for amigtrid based on the polygraph
testimony. Theprosecution took the position thet thejury had not beentainted by the brief referencesof
the polygraph, both of which had been dicited by defense counsdl. The prosecution aso took the position
that the court’ singtruction to the jury was sufficient to correct any possible error and suggested that the
court again give acautionary indruction with therest of theingructionsa the dose of the case. Defense
counsd, in effect, opposed the suggestion that an additiond cautionary ingtruction be given, and the court

consequently did not giveit..

Defense counsd dsomoved for amigtrid based onthefallure of the Stateto providehim
with acopy of Ms. Goins satement made during the polygrgph examinaion. While he admitted that he
had been provided with copies of earlier statements, and that the police report had mentioned the

polygraph, defense counsdl took the positionthat he had not requested the polygraph statement prior to

5



trial because hedid not expect it to be mentioned. The prosecutor stated that he was unaware of the
polygraph satement’ sexistenceuntil it wasmentioned by defensecounsd inchambersshortly beforetrid.

He also stated that he had not intended for any reference to the polygraph to be made during trial.

Thetrid court asked defense counsd whet defense counsd wanted done. Defense counsd
responded: “I would liketo seethething. | could usethat for purposesof maybeimpeaching the officer
but particularly impeachingMs Goins” A recessfallowed, and in the course of the recess, the prasscuting
atorney obtained the narrativereport prepared by the polygraph examiner whichinduded questionsasked
Ms Goinsand her responses. Defense counsd was provided with the report and concluded that it could
not be usad effectively without getting into the polygraphissueagain. Defensecounsd then stated: “Y our
Honor, wewould ask that that at least be made apart of therecord. Note our objectiontoit. Wefed
thisshould have been provided prior to leaving thewitness sand and likewise renew our motion for midtriad

dealing with it.”

At the conclusion of thetrial, the trial court denied the appellant’s motions for mistrial.

.
DISCUSSION

A. The Polygraph Issue



ThisCourt hasindicated that agrant of amigrid iswithin thesound discretion of thetrid
judge, and that amigrid should be granted only wherethereisameanifest necessity for discharging thejury

prior tothetimeit hasrendered itsverdict. Satev. Williams, 172W. Va 295, 305 SE.2d 251 (1983).

Although neither polygraph test results nor the offer or refusal by adefendant to takea
polygraph tesisadmissbleinacrimind trid in West Virginia, this Court has recognized that the mere
mention of apolygraph, without reveding the resuilts, does not necessaxily requirethereversd of acimind

conviction. Statev. Beard, 194 W. Va. 740, 461 S.E.2d 486 (1995).

Further, this Court hasindicated that amistrid should not be autometically grantedin any
case where mention of apolygraph testismade. Satev. Porter, 182 W. Va. 776, 392 SE.2d 216
(1990) and Satev. Acord, 175W. Va 611, 336 SE.2d 741 (1985). Specificdly, in note4 of Sate
v. Acord, id., we stated: “[O]ur analysis of whether the mention of apolygraph test isgroundsfor a

mistrial isthe same as the analysis for any other error.”

In Sate v. Porter, supra, the Court was confronted with the question of whether a
midrid should begranted in acrimind case wherethe prosacution did not dicit evidence of apolygragph
tedt, but defense counsd, during recraoss-examination of awitnessbrought out thefact thet polygraph tests
had been used and wherethe court had given thejury acautionary ingruction after theinformation had

been dlicited. In Porter, the Court concluded:



Under these arcumdtances, whilethe evidence asto the polygraph tests
wasinadmissble, the admission thereof was not reversble error because
the defendant was respons blefor the admisson of mogt of thisevidence
and becausethedircuit court’ singtruction cured theerror of theadmisson
of the polygraph evidence by the State.

Satev. Porter, 182 W. Va. at 782, 392 S.E.2d at 222.

Theevidencein the present case showsthat it was gppdllant’ scounsd who pursued the
linesof quesioning which dicited from Ms Goinsand Trooper Smith thefact thet apolygrgph examingtion
hed been administered to Ms Goins. Neither witness disclosed whether the polygraph had been passed.
Thetrid court, upon first hearing mention of the polygraph, promptly gave a cautionary ingtruction.
Although asecond curativeingtruction was not given when defense counsd, on the second occasion,
eidted mention of apolygraph examination, thetrid court, after theconcusion of theevidence, offeredto
givean additiond cautionary ingruction to the jury rdating to the mention of polygraph evidence, but

defense counsdl, in effect, rejected that offer.

The principa casesin this State relating to the impropriety of mentioning polygraph
examinationsand polygraph examinaion resultshaveinvol ved Stuaionswherereferenceshave been mede
to the defendant himsdlf taking a polygraph examination and passing or failing theexamination. Inthe
present case, no evidence wasintroduced rel ating to the defendant’ staking or passing or failing an
examinaion. Theonly mention of apolygrgphinvolved theoneMs Goinstook. Ashasprevioudy been
dated, that testimony wasdlicited by defensecounsd, and wheninitidly dicited, provoked acautionary

instruction from the trial judge.



Inview of thefact that in Satev. Porter, supra, we recognized that where a defendant
or defense counsd isrespongblefor admisson of evidencerdaing to apolygraph examination, and where
acautionary indruction has, in fact, been given rdating to such tesimony, the admisson of the evidence
does not necessarily congtitute reversible error, and in view of the further fact that the polygraph
examination tesimony in the present caserelated only to an examination administered to awitnessrather
than the defendant himsdlf, the Court does not seethat it was manifestly necessary for thetrid court to

dischargethejury, or that therefusd of thetrid court to grant amigtria condtituted an abuse of discretion.

B. TheFailure of the State to Provide Defense Counsel
with the Polygraph Statement

The gppdlant’ s second assgnment of error isthat thetria court erred by falling to grant
amidrid basad uponthe Sae sfalureto provide the gopdlant with Kim Goins' polygrgph satement prior

to her direct testimony in the case.

Asindicated previoudy, the State did not elicit the fact that Kim Goins had takena
polygraph examination. It further gopearsthat the prosacuting atorney was unawarethat polygraph tests

had been administered to Ms. Goins until defense counsel mentioned it in chambers shortly before trial

After defense counsd moved for amidrid on the ground that he had not been provided
with the datement, thetrid court stated: “Wdl, what do you want meto do? Do you want to Sopthetriad

and let him [the prosecutor] go seeif thereis such astatement? . . . what are you moving for, amigrid



basad on failureto provide you with some discovery? I'm not surewhat you want.” Defense counsd
dated: “1 wouldliketo seethething. | could usethat for purposes of maybeimpesaching the officer but
particularly impeaching Ms Goins” Thecourt in responseto thisdeclared arecessto afford the Sate an
opportunity to producethe statement. During therecess, the prosacuting atorney, who had not previoudy
seen the satement, procured anarrative report from the polygraph examiner which included questions
asked Ms Goinsand her responses. After reviewing thereport and conduding that it probably could not
be used effectivdy without getting into the palygraph issue again, defense counsd sated. “Y our Honor, we
would ask that that at least be made apart of therecord. Noteour objectiontoit. Wefed thisshould
have been provided prior toleaving thewitnessstand and likewiserenew our motionfor amistrid dedling
withit.” Thetrid court thereupon found, among other things, that if defense counsdl had requested the
datement after Ms. Goinstestified on direct, the court could haveinquired into it and that the defect could

have been cured by a production of what the State had available at that time.

Therulerdating tothe production of datementssuch astheoneinvolved inthisassgnment
of errorisRule26.2 of theWes VirginiaRulesof Crimina Procedure. That rule providesin rlevant part:

After awitness other than the defendant has testified on direct
examination, the court, on motion of aparty who did not cal thewitness
ghdl order theatorney for the Sate or the defendant and the defendant’s
atorney, asthe casemay be, to produce for the examination and use of
the moving party any satement of thewitnessthat isin their possession
and that rel atesto the subject matter concerning which thewitnesshas
testified.
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Rule26.2(a) of theWes VirginiaRulesof Criming Procedure. Therulefurther providesthat upon ddivery
of the datement, the court may recess the proceedings so that counsd may examine the satement and

prepare its use in the proceedings. Rule 26.2(d) of the West Virginia Rules of Criminal Procedure.

Recently, in Sate v. Salmons, 203 W. Va. 561, 509 S.E.2d 842 (1998), this Court
summarized therequirementsof Rule26.2 of theWest VirginiaRulesof Crimind Procedure. 1n Syllabus
Point 5 of that case, the Court stated:

Rule 26.2 of the West VirginiaRules of Crimina Procedure imposes
certain conditionsfor the disclosure of the prior datementsof awitness,
who is not the defendant, to the adverse party for purposes of
impeachment. Therearefour bad c conditionsthat must bemet torequire
distlosureunder Rule26.2. Frg, awitness prior Satement being sought
for the purpose of impeaching thedirect testimony of that withessmust
sty thedefinition of awitness prior Satement pursuant to Rule 26.2(f).
Second, thestatement must be possessad by the proponent of thewitness
Third, thewitness prior datement must relateto the subject matter of the
witness tesimony ondirect examinaion. Fourth, the prior Satement need
not be disclosad earlier than the conclusion of thewitness testimony on
direct examination.

Under thisrule, the appellant was not entitled to a copy of Ms. Goins' polygraph
examination until after her direct testimony. After shedid testify asto the existence of the tatement, the
gopdlant strid counsd did not request the production of the Statement until after the State had rested its
case. When the statement was actualy produced, defense counsdl eected not to useit, and, in fact,
indicated that it would not be useful. Ladtly, after the court eected to deny the defense counsd’ smoation

for mistrial, defense counsel said: “I will accept the Court’sruling.”
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Givendl the drcumstances, the Court condudesthat thetrid court did noterr inrefusng

to grant the appellant a mistrial on the production ground.

C. Sufficiency of the Evidence and the Trial Court’s
Instruction Relating to the Inference of Malice

Recently, in Syllabus Point 3 of Sate v. Guthrie, 194 W. Va. 657, 461 S.E.2d 163
(1995), this Court stated:

A crimina defendant challenging the sufficiency of the evidenceto
support aconviction takes on aheavy burden. An gppdlate court must
review al theevidence, whether direct or drcumdantid, inthelight most
favorableto the prosecution and must credit dl inferencesand credibility
as=ssmentsthat thejury might have drawn infavor of the prosecution.
Theevidencenead not beincons sent with every condusion savethat of
guilt so long as the jury can find guilt beyond a reasonable doubt.
Credibility determinationsarefor ajury and not an appellate court.
Findly, ajury verdict should be set aside only when the record contains
no evidence, regardlessof how it isweighed, from which thejury could
find guilt beyond areasonable doubt. To theextent that our prior cases
are inconsistent, they are expressly overruled.

During thetrial in the present case, the victim, Henry Wright, testified that he was
repeatedly cut by the gopd lant with something thet was so sharp thet he couldn't fed it. Thephysdanwho
trested tedtified thet the lacerationswhich he had suffered were made by asharp object such asaknifeand
could not havebeen made by afingernail. Additiondly, Ms. Goinstedtified that shehed seen alittlesiver
knifein the appelant’ shands after thefight and that he had told her that hehad cut thevictim. The Court

bdievesthat al thisevidence, whenviewed inthelight most favorableto the prasecution, doessupport the
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finding that the appellant saverely cut Mr. Wright with aknife and does support the ultimate verdict

rendered by thejury.

In conjunctionwith hisclaimthat therewasinsufficient evidenceto support thejury’s
verdict, the gppdllant daimsthat therewasinsufficient evidence to support the giving of, and that the trid
court ered ingiving, State’ s Proposed Indruction No. 2. That ingruction sated, inrdevant part: “Mdice
and intent tomaim or disfigure, dissbleor kill may beinferred by thejury from the defendant’ suse of a
deadly wegpon under circumstanceswhichyou do not believeafforded the defendant excuse, judtification
or provocation for hisconduct.” In chalenging this, defense counse argued firg that the State did not
provethat any typeof wegpon had been used inthemaiming of Henry Wright. Hedso argued that if the
drcumdantiad evidence of the case could be congtrued as establishing that awegpon was used, the use of
such drcumgtantid evidencewould requirethe drawing of aninference, and the predicating of maiceon

the basis of such an inference would in effect be allowing of the making of an inference upon inference

Ashasprevioudy been gated, themedicd evidenceindicated that the victim’ swoundshed
been caused by asharp object such asaknife, and Ms Goins' testimony indicated thet the gppdlant hed

used a knife on the victim.

ThisCourt believesthat therewasevidencein the case that aweapon wasused toinflict
theinjurieswhich Mr. Wright sustained and that, given the nature of the evidence, thetrid court did not

commit reversible error by giving the State’ s Instruction No. 2.
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For the reasons sated, thejudgment of the Circuit Court of Monroe County isaffirmed.

Affirmed.
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