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Starcher, J., concurring: OF WEST VIRGINIA

Itisabagcfact of life that when most people buy ahome, they adso buy homeowner's
insuranceto protect againg cartaintypesof losses. Thepalicy usudly sayssomething to the effect thet the
insurance company will pay the policyholder the* actud cash value® of theloss. However, the policy
usudly dsohasa“cap’ or atotd vaue, afigurewhichisthe maximum amount of money thet theinsurance
company will pay on the policy.

Insurance companiesareproneto mischief, particularly whenit comesto paying the* actud
cashvaug’ of aloss, and thiscaseisaperfect example. Inyesteryear, apolicyholder would pay actud
cashfor ahouse, and then buy aninsurance palicy withavaueegud to thevaue of the house, and would
useactud cashto pay the premiums. When the house burned to the ground, an insurance adjuster would
look at the smoldering debris, calculate the “actua cash value® of the house that was destroyed, and
scribble out acheck -- usudly for an amount far lessthan the value of the policy. Thepolicyholder paid
for coverageequd tothevaueof thehouse, only to learn after acatastrophethat most of the coveragewas
illusory through the use and abuse of the “actual cash value” concept.

The Legidaturerecognized thisdisreputabl e practice and fixed the problem with W.Va.
Code, 33-17-9[1957], the“valued policy law.” This statute Sates that when red property istotally

destroyed by fireor someother cause covered by theinsurance policy, theinsurance company must pay



“the whole amount of insurance stated inthe policy.” This prevents the insurance company from
overvauingtheinsured structurefor premium purposes, collecting an excess premium, and then later
contesting thevalue of the structurewhenthereisaloss. See, eg., Filiatreauv. AllstateIns. Co., 178
W.Va. 268, 358 S.E.2d 829 (1987).

However, thelegidatureafforded different trestment for farmers mutud fireinsurance
companies. InYeager v. FarmersMutual InsuranceCo., 192 W.Va. 556, 453 S.E.2d 390 (1994),
this Court acknowledged that the“vaued policy law” does not gpply to farmers: mutud fireinsurance
companies, becausethe L egidaurespecificaly exempted farmers mutud fireinsurance companiesfrom
the operation of the valued policy law by enacting W.Va. Code, 33-22-7(c) [1957].

Our holding in Yeager, however, did not mean that farmers mutual fire insurance
companiescould revert to pre-va ued-policy-law tacticsof yedteryear. In Yeager wemeadeclear that the
farmers mutud fireinsurance company bearstheburden of ingpecting the policyholder’ sproperty before
Issuing apolicy, and that the value of the policy should reflect the actual pre-lossvaue of the property.
Wedso hddin Yeager that the“agreement asto vaue as of the date of thepalicy . . . isan agreement
with respect to the vaue of the property insured which will carry through thelife of the contract].]” 192
W.Va. at 560, 453 S.E.2d at 394, quoting Davisv. Safe Insurance Co., 120 W.Va. 505, 510, 199

S.E. 364, 366 (1938).

Intoday’ sworld of insurance, | question the continued need for such adistinction between
farmers mutud fireinsurancecompaniesanddl other insurancecompanies. PerhgpstheLegidaureshould
revigit this statute.



Furthermore, when aninsured property istotally destroyed, thefarmers mutual fire
Insurance company must pay thevaueof the palicy, or mud introduce subgtantid proof to show that some
intervening factor (besdestime or cosmetic wear and tear) reduced the value of the property below the
pre-loss agreed value of the property.?

Inother words, aninsuranceadjudter for afarmers mutud fireinsurance company cannot
comein, after afire has destroyed the property, and place adifferent “actud cashvaue’ onthe housethat
islessthen theamount agread tointhe palicy. Thefarmers mutud fireinsurance company mus ather pay
thevaueof thepalicy, or come up with somehard evidenceto show how the property hassgnificantly
dropped below the value of the policy.

Intheingtant case, the plantiffsand thefarmers mutud fireinsurance company agreedin
March 1995 that the housewasworth $50,000. Ten monthslater the house burned, and aninsurance
adjuster said the house had an actud cash vaueof only $28,155, in completeand totd disregard for our

holdingin Yeager. Thefarmers mutud fireinsurance company knew of our holding in Yeager because

By “subgtantia,” | mean substantial, not nickdl-and-dimecosmetic damage. Housesconstantly
sugtainwear-and-tear damage: paint weethers, shingleswesr, floorboardswork looseand squesk. Bad
neighborsmovein and don't carefor their own houses, hurting the vaueof the policyholder’ shome. No
homeowner could possibly maintain their home or their neighbors homesin perfect condition, and no
insurance company could reasonably expect the same. Therefore, when the homeowner and farmers
mutud fireinsurance company agreeto the value of the home, theinsurance company cannot after aloss
occurs “depreciate” the value of the home for such routine wear-and-tear.

Furthermore, every few monthsor year, whenthe policyholder and farmers mutud fireinsurance
company renew the policy, the insurance company has anew opportunity to examine the home and
resssessthevaue of the policy and the value of thehouse. Hence, theinsurance company cannot el a
policy today, and when the house burnsdown in 15 years, cdculate how much the value of the home has
decreased over 15years. 1t can only makedeductionsfrom theva ueof the house agreed upon onthedate
the policy waslast renewed -- usudly only afew monthsprior totheloss. Intheingtant case, theloss
occurred 10 months after the policy was renewed.
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it wasthe defendant in Yeager, yet intentiondly disregarded the holding and stiffed the policyhol der for
$20,000 in actual cash.
| am thereforein full agreement with themgority’ sapplication of Yeager tothiscaseto

rectify thisinjustice. | concur.



