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The Opinion of the Court was delivered PER CURIAM.
JUSTICE STARCHER concurs and reserves the right to file a concurring opinion.



SYLLABUSBY THE COURT

1. “A dircuit court’ sentry of summary judgment isreviewed de novo.” Syllabus
Point 1, Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).

2. “A mationfor summary judgment should begranted only whenitisdeear thet there
ISno genuineissue of fact to betried and inquiry concerning the factsis not desirableto clarify the
application of thelaw.” Syllabus Point 3, Aetna Casualty and Sur. Co. v. Federal Ins. Co. of New
York, 148 W.Va. 160, 133 S.E.2d 770 (1963). 3. “W.Va.Code, 33-17-9(1957),
referred to astheva ued policy law, doesnot apply to farmers mutud fireinsurance companies. The
legidature clearly indicated such companiesare exempt by itsenactment of W.Va. Code, 33-22-7(c)
(1957).” Syllabus Point 1, Yeager v. Farmers Mut. Ins. Co., 192 W.Va. 556, 453 S.E.2d 390
(1994).

4. “If afarmers mutud fireinsurance company and itsinsured cannot agreeonthe
actud cash vduefor atotd loss of theinsured property, the burden of proof rests on the party who seeks
to show anamount different than thevaue sated onthe policy. Thisdecison doesnot prevent afarmers
mutud fireinsurance company from placing alimit on the amount paid under the palicy.” Syllabus Point

2, Yeager v. Farmers Mut. Ins. Co., 192 W.Va. 556, 453 S.E.2d 390 (1994).



Per Curiam:

Thiscaseisbeforethis Court upon goped of afind order of the Circuit Court of Kanawha
County entered on December 18, 1998. Inthat order, thedrcuit court entered summeary judgment infavor
of the appdllee and defendant below, Farmers Mutua Insurance Company, in an action filed by the
gppellant and plaintiff below, the Estate of HuldaDavisby its Executrix, Jerold A. Casey, dleging bresch
of contract, fraud, bad faith, and unfair daims settlement practicesrel ated to the adjustment and settlement
of afirelossclam. Inthisapped, the gppdlant contends that the circuit court improperly gpplied this
Court’ sdecisonin Yeager v. FarmersMut. Ins. Co., 192 W.Va 556, 453 S.E.2d 390 (1994), when

it granted summary judgment in favor of the appellee.

ThisCourt hasbeforeit the petition for apped, the desgnated record, and the briefsand
argument of counsdl. For the reasons set forth below, wereversethefina order of the circuit court and

remand this case for further proceedings.

INn1988, FarmersM utud Insurance Company (herenafter “ FarmersMutud”) issued an
insurance policy to Hulda Davison her property locatedin Mason County, West Virginia Theinsurance

policy contained limits of ligkility for the dwalling in the amourt of $30,000.00. In July 1993, Ms Davis



requested that her policy limits beincreased to $40,000.00. After anew application was completed,

Farmers Mutual issued a new policy with liability limits of $40,000.00.

In March 1995, Ms. Davis' property was gppraised for aloan application with the
Twentieth Street Bank.* According tothebank’ sappraisd, thevaue of thehomewas $43,201.00, less
$11,425.00 depreciation, for anet vaue of $31,776.00. A year after thisappraisd was completed, Ms.
Davispassed away. Subsequently, Jerold Casey, the Executrix of Ms Davis edtate, informed Farmers
Mutud thet Ms Davis housewould betenant occupied. Ms Casey requested thet the insurance coverage
onthehousebeincreased. After condderation of the Twentieth Street Bank appraisd, FarmersMutud
issued abasicfire policy of insurancewith limits of $50,000.00 for the dwelling and $20,000.00 for the

contents.

Ten monthslater, on February 7, 1997, the home wastotaly destroyed by fire. After
recaving notification of thefireloss, Art Meadows, an adjugter for FarmersMutud, visted thehome Ste
and took astatement from Ms. Casey. Farmers Mutua aso retained Donald Sturm, an appraiser, to
determinethe actud cash vaue of the houseimmediady prior to thefire. On February 28, 1997, Mr.

Sturm submitted his appraisal report which valued the property at $28,155.00.

'Based on thisgppraisa, Ms. Davis procured aloan from the Twentieth Street Bank, and
It was added to the Farmers Mutual policy as a mortgagee in July 1995.
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After further investigation, FarmersMutud mede asettlement offer, by letter dated March
13,1997, to Ms. Casey. Theoffer consisted of payment of $30,000.00 for the dwelling and $3,883.00
for the contents of the home @ thetime of the fireincluding $1,050.00 for debrisremovd. Ms. Casey
accepted thisoffer on behdf of the estate” and executed aRdlesse of All Clamswherein sherdleased and
forever discharged FarmersMutud for dl damsarigng out of thefirethat occurred & Ms Davis property

on February 7, 1997.

Approximately oneyeer later, Ms. Casey, onbehdf of Ms Davis edate, filed suit agangt
FarmersMutud inthe Circuit Court of KanawhaCounty aleging breach of contract, fraud, bad faith, and
unfair damssettlement practices. Shefurther dleged that Farmers Mutud exhibited apatternor practice
of deceiving policy holderswho had suffered atotd loss by fire and thus, sought to bring the action on
behalf of Ms. Davis estate and the entire class of personssmilarly situated. After discovery was
completed, FarmersMutud filed amation for summeary judgment. Inresponse, Ms Casey filedamation
for leave to amend her complaint aswell asacrass motion for summary judgment. On December 18,

1998, the drcuit court granted Farmers Mutud’ s mation for summeary judgment. This apped followed.

Asacondition of the settlement, M's. Casey requested that Farmers Mutua issuea
Sparate check directly to the Twentieth Street Bank to pay off the mortgage on the property. Accordingly,
FarmersMutud issued acheck intheamount of $8,184.42 to the Twentieth Street Bank and acheck in
the amount of $26,648.58 to the Estate of Hulda Davis.
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Onnumerousoccas ons, wehavesated that “ [a] drcuit court’ sentry of summeary judgment
Isrevieweddenovo.” SyllabusPoint 1, Painter v. Peavy, 192 W.Va. 189, 451 S.E.2d 755 (1994).
Pursuant to Rule 56 of the West VirginiaRules of Civil Procedure, summeary judgment isrequired when
therecord showsthat thereis“no genuineissue asto any materia fact and that themoving party isentitled
to ajudgment asamatter of law.” In Syllabus Point 3 of Aetna Casualty and Sur. Co. v. Federal
Ins. Co. of New York, 148 W.Va. 160, 133 SE.2d 770 (1963), thisCourt held: “ A mation for summary
judgment should be granted only when it isdear that thereisno genuineissue of fact to betried and inquiry

concerning the facts is not desirable to clarify the application of the law.”

Asnoted above, Ms. Casey arguesthat the circuit court misgpplied this Court’ sdecison
In Yeager v. Farmers Mut. Ins. Co., 192 W.Va. 556, 453 S.E.2d 390 (1994), and therefore, erred
by granting summary judgment infavor of FarmersMutud.  In Yeager, this Court found thet W.VVa Code
§33-17-9 (1957),® known asthe valued policy law, does not apply to farmers mutud fireinsurance

companies. Aswe explained in Syllabus Point 1 of Yeager,

3W.Va. Code § 33-17-9 (1957) provides:

Allinsurersissuing polidesprovidingfireinsuranceonred property Stuate
inWes Virginia, shdl beliable, in case of totd lossby fireor otherwise,
asdated inthepolicy, for thewhole amount of insurance stated in the
policy, upon such real property; and in case of partial losshby fire or
otherwise, asaforesad, of thered property insured, theliability shal be
for thetotal amount of such partid loss, not to exceed the whole amount
of insurance upon such red property asstated inthepolicy. Thissection
shdl not goply where such insurance has been procured from two or more
insurers covering the same interest in such real property.
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W.VaCode, 33-17-9(1957), referred to asthe va ued policy law, does

not gpply to farmers mutud fireinsurance companies. Thelegidaiure

clearly indicated such companiesareexempt by itsenactment of W.Va

Code, 33-22-7(c) (1957).

Ms Casey acknowledgesthat the vaued palicy law does not goply to her firelossdam.
However, sheassartsthat Farmers Mutud intentiondly misrepresented the method by which actud cash
valueisto be determined in total loss claims. In Syllabus Point 2 of Yeager, this Court stated that:

If afarmers mutud fireinsurance company and itsinsured cannot agree

ontheactud cashvauefor atotd lossof theinsured property, theburden

of proof restson the party who seeksto show an amount different than the

value sated on the policy. Thisdecision does not prevent afarmers

mutud fireinsurance company from placing alimit on the amount paid
under the policy.

Inthis case, after thefirelosswasreported, Farmers Mutua retained an gppraiser to
determinethevaueof thehousejudt prior to thefire. The gppraiser reported that the house had avaue
of $28,155.00, whichwassmilar tothe gppraisa that was performed two yearsearlier when Ms. Davis

sought abank loan. Theregfter, FarmersMutud offered approximately $33,000.00 to settletheclam.

“The Legidaturelimited theliability of farmers mutud fireinsurance companiesby sating
iInW.Va Code 8 33-22-7(c) (1957), that “[p] oliciesmay limit theliability of the [farmers mutud fire
Insurance] company to afixed percent of thevaue of the property insured.” Asweexplained in Yeager,
athough the L egidature mademgor revisonsto the entire insurance section of the Codein 1957, it
retained thelimited lighility languagefor farmers mutud fireinsurance companies. 192W.Va a 559, 453
S.E.2d 393. Infact, the goplicable satutory provisonshave remained unchanged snce 1929. Davisv.
Sfelns. Co., 120W.Va 505, 512, 199 SE. 364, 367 (1938). “‘ A datutory provisonwhichisclear
and unambiguous and plainly expressesthe legidativeintent will not beinterpreted by the courts but will
be given full force and effect.” Syl. Pt. 2, Satev. Epperly, 135 W.Va. 877, 65 SE.2d 488 (1951).”
Syllabus Point 1, Sate v. Jarvis, 199 W.Va. 635, 487 S.E.2d 293 (1997).



Ms. Casey essentidly arguesthat FarmersMutua could not rely on these gppraisa sbut
Ingtead, had the burden of establishing that the actua cash vaue of the property had been diminished by
physica depreciation between the date the policy wasissued and the date of thefireloss. Inthisregard,
Ms. Casey relies upon the following language from Yeager:

Upon review, we affirm this statement with regard to who bearsthe

burden of proof if aparty seeksto establish adifferent vauethan what is

stated onthe policy. See generally 21 John A. Appleman and Jean

Appleman, Insurance Law and Practice § 12233 at 261 (1980)

("[f]heinsurer hasthe burden of etablishing thet the estimated value of the

property insured had been diminished by physica depreciation between

the date of thepolicy and thedate of thefireloss™ (Footnote omitted)).

We find our adoption of thisburden of proof will help prevent the

overvaluation of property.
192 W.Va. at 560, 453 S.E.2d at 394. Ms. Casey asserts that Farmers Mutual intentionally
misrepresented the method by which actud cash valueisto be determined in total losses and thet thisact
condtitutesbad faith. Ms. Casey further arguesthat FarmersMutud’ sstatement that “we havearight to
settleclamfor thehouse and contentson an actua cashvauebass’ wasfaseand fraudulent inlight of

Yeager and such statement influenced her decision to settle the case.

In response, Farmers Mutud assertsthat it followed this Court’ sdecisonin Yeager in
adjuding thisdam by hiring an independent gopraiser to assessthe vaue of the home prior tothefire. It
aso consdered thegppraisa previoudy performed in connectionwith an gpplicationfor abank loan by
Ms Davis Inconddering thesegoprasds, FarmersMutud maintainsthat it followed thelaw st forthin
Yeager relating to the actual cash value of the home and therefore, met itsburden of proof. Farmers

Mutud daimsthat Ms. Casey offered no proof of thevaueof thehome. In addition, shetestified thet she
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understood the settlement and release and that she settled the case becauise she thought that her brother
might have beeninvalved in stting thefire® FarmersMutud notesthat the settlement offer was made after

afull investigation of the claim and just five weeks after the fire occurred.

After athorough review of therecord, wefind that thecircuit court erred by granting
summary judgmentinthiscase. InYeager, whichincidently involved the sameinsurance company that
Is the appellee and defendant below in this case, we noted that:

“[A]n agreement asto vaue as of the date of the policy isnat, strictly

spesking, evidence of theamount of lossweeksor monthslater; butitis

an agreement with repect to the vaue of the property insured which will

carry throughthelifeof the contract, unlessachangein vaueisshown;

and the burden of showing such changeis on him who would profit

thereby.”

192 W.Va. at 560, 453 S.E.2d at 394, quoting Davisv. Safe Ins. Co., 120 W.Va. 505, 510, 199
S.E. 364, 366 (1938). Clearly, there are genuineissues of materia fact inthis case that need to be
resolved by ajury. Inparticular, therearequestionsof fact relaing to the circumstances surrounding the
settlement offer and whether there was an agreement between the partiesasto the actua cash vaueof the
insured property. Accordingly, thefina order of the Circuit Court of KanawhaCounty entered on

December 18, 1998, is reversed, and this case is remanded for further proceedings.

Reversed and remanded.

*Farmers Mutual’ s cause and origin expert determined that the fire was incendiary.
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