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The Opinion of the Court was delivered PER CURIAM.

JUSTICES STARCHER and McGRAW dissent and reserve

the right to file a dissenting opinions.

*On Sgptember 27, 2000, JUSTICE MCGRAW withdrew hisright to fileadissenting opinion and Smply
dissents.



SYLLABUSBY THE COURT

1. “If thereisno genuineissue asto any materid fact summary judgment should be
granted but such judgment must be denied if thereisagenuineissueasto amaterid fact.” Syllabus Point
4, Aetna Casualty & Surety Company v. Federal Insurance Company of New York, 148

W. Va. 160, 133 S.E.2d 770 (1963).

2. “ Anti-gacking languagein an automobileinsurance palicy isvalidand enforcegble
asto uninsured and underinsured motorist coverageswheretheinsured purchasesasngleinsurance palicy
to cover two or more vehicles and recelves amullti-car discount on & least one of the coveragesinduded
in the policy so that theinsured payslessfor hisor her sngle multi-vehicleinsurance policy than if a
separateinsurance policy for each vehicle had been purchased.” Syllabus Point 2, Cupano v. West
Virginia Insurance Guaranty Association,  W.Va __ ,  SEZ2d__ (No. 26650, June 14,

2000).



Per Curiam:

Thisisan gpped by Anthony lafollafrom an order of the Circuit Court of Mingo County
granting thegppdllees, ThomasRay Trent and Travelersinsurance Companies, summary judgmentina
persond injury action. Inthat action, the appd lant sought to stack the underinsured motorist coverages
contained in aninsurance policy issued to him by TravelersInsurance Companies and covering three
vehiclesowned by him. In granting summary judgment, the circuit court concluded that stacking was

precluded, and on appeal, the appellant challenges that conclusion.

l.
FACTS
OnJune 28, 1996, the appd |lant, Anthony lafolla, sustained severeinjuriesin amotor
vehideaccdent causad by another driver, Brian Keith Robinette, who died intheaccident. Asaresult of
the accident, the gppdlant ingtituted apersond injury action inthe Circuit Court of Mingo County againgt

Thomas Ray Trent, the Administrator of the Estate of Brian Keith Robinette.

After theinditution of theaction, State Farm I nsurance Company, Mr. Robinette scarrier,
settled withthe gppelant for thefull limit of Mr. Robinette’ scoverage. Thereupon, theappdlant fileda
cdamwith hisown carrier, Traveerslnsurance Companiesto recover under the underinsured motorist

language contained in his own policy.



The gopdlant’ s policy with TraveersInsurance Companies covered threevehides. The
policy documentsindicated thet the policy provided underinsured motorist coveragewith alimit of ligbility
of $300,000 per person and $300,000 per accident. The palicy documentsa so showed that the gppellant
paid apremium of $56 for the underinsured matorist coverage on vehide number one, $56 for the coverage
on vehicde number two, and $56 for the coverage on vehicle number three. The actua language of the
gppellant’ spolicy establishing underinsured motorist coverage contained anti-stacking languagewhich
stated:

Thelimitsof liability applicableto Uninsured Motorists Coverage or

Underinsured Motorigts Coverage arethe most wewill pay regardiess of
the number of:

1. “Insureds’;
2. Claims made;
3. Vehicles or premiums shown in the Declarations or in the

Schedule of this endorsement; or
4. Vehiclesinvolved in the accident.

Infiling hisdamwith TravdersInsurance Companies, the gopdlant took the podition thet
hewas entitled to “ stack,” or recover, under each of the underinsurance coverages on each of histhree
vehides Ineffect, hecdamed that therewasa$900,000 underinsured motorigt limit onthe policy and that
hewasentitled to collect thisamount. Travelersinsurance Companiestook the position that the anti-
gtacking languageinthe gppdlant’ spalicy preduded thisand further took the position thet the maximum
amount that it owed the gppelant under the underinsured motorist coveragein the gppdlant’ spolicy was

$300,000.



Toresolvetheparties conflicting positionson theamount due, Travelersinsurance
Companiesintervenedinthegppdlant’ saction againg ThomasRay Trent. Followingtheintervention, both
TravdersInsurance Companiesand the gppdlant filed motionsfor summeary judgment ontheissueof the
aopdlant’ sright to stack the three underinsured motorist coverages Traveersinsurance Companiesaso
filed an affidavit whichindicated that it had granted the appellant amulti-car discount on theappellant’s
palicy, and argued that Snceit had granted amullti-car discount, the anti-stacking language contained in

appellant’ s policy precluded the stacking of the underinsured motorist coverage on the three vehicles.

Thetrid court took the caseunder congderation, and by order dated September 16, 1998,
granted TravelersInsurance Companies motion for summary judgment. By the same order the court

denied the appellant’ s motion for summary judgment.

Ingranting Travelersinsurance Companies summary judgment, thetria court found thet
the affidavit submitted by Trave ers Insurance Companies was uncontroverted and showed that the
gppellant had recaived amulti-car discount on hispolicy and that the gppellant was, infact, givensucha
multi-car discount. The court also stated:

Thelawiswdl sattledinWest Virginiathat anti-sacking languageinan
automobileinsurance palicy isvaid and enforcegble asto theunderinsured
motoris coverage wheretheinsured purchases asingle insurance policy
to cover two or morevehiclesand recelvesamulti-car discount on the
total policy premium. Miller v. Lemon, 459 S.E.2d 406, 410, 411
(W.Va 1995). Seedso per curiam OpinioninTiller v. Blevins, 460
SE.2d473(W.Va 1995). Thebassfor permitting such anti-stacking
languageresultsfrom thedetermination that themulti-car discount Sgnifies
that theinsured was receiving areduced rateon hisautomobileinsurance
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coverageinreturnfor taking out only onepolicy instead of two or more
policiesinsuring the same number of vehides. SeeRussll v. Staie Auto
Mut. Ins. Co., 422 S.E.2d 803, 807 (W. Va. 1992).

Itisfrom the court’ sruling that the gppdlant now gppeds. Hetakesthe podtion thet the
evidence adduced in the casefailsto show that he was given amulti-car discount specifically for his
underinsured motorist endorsementsand that, given thestatus of theevidence, thetrid courtimproperly

granted summary judgment.

STANDARDI IC.)F REVIEW
In Syllabus Point 1 of Painter v. Peavey, 192 W. Va. 189, 451 SE.2d 755 (1994), the
Court gated that: “A circuit court’ sentry of summary judgment isreviewed denovo.” The Court has
further hddthat: “If thereisno genuineissue asto any materid fact summeary judgment should begranted
but suchjudgment must bedenied if thereisagenuineissueastoamaterid fact.” SyllabusPoint 4, Aetna
Casualty & Surety Company v. Federal Insurance Company of New York, 148 W. Va. 160,

133 S.E.2d 770 (1963).

1.
DISCUSSION

Ashasbeen previoudy stated, the gppel lant’ spolicy contained anti-stacking language

which indicated that the limits of the underinsured motorist coverage were $300,000, regardliess of the



number of insured and regardless of the number of daimsmade. Thegppdlant damsthat thislanguage
did not limit hisrecovery because, he asserts, anti-stacking languagein amulti-car policy isnot vaid asto
an underinsured motorist endorsement unlessamulti-car discount isgiven spedificaly for the underinsured
motoris coverage, and because the discount in his policy was not given specificdly for the underinsured

motorist coverage.

InMiller v. Lemon, 194 W. Va. 129, 459 S.E.2d 406 (1995), this Court recognized
that anti-stacking languageisvaid and enforcesableasto uninsured and underinsured motorist coverage
wheretheinsured purchasesasingleinsurance palicy to cover two or morevehidlesand recaivesamullti-
car discount on the policy premium. Specifically, the Court in Miller v. Lemon stated:

We conclude, therefore, that anti-stacking languagein an automobile

insurance palicy isvaid and enforceable asto uninsured and underinsured

motoris coverage wheretheinsured purchases asingle insurance policy

to cover two or morevehiclesand receivesamulti-car discount onthe

total policy premium.

Miller v. Lemon, id. a 133-4, 459 SE.2d a 410-11. Although other languageinthe Miller case might
beinterpreted as suggesting that the discount must be given specifically for the uninsured or underinsured
premium, rather thanthegenerd palicy premium, thefactsof theMiller caseshow that thediscount inthat
casewasgiven onthetota policy premium and was held to vaidate the anti-stacking language. The

Miller palicy did not segregate or designate aportion of the discount as gpplying speaficaly to uninsured

or underinsured motorist coverage.

'Asisindicated by thefactsin the body of the Miller opinion, aswell asinnote 2 of the decision,
(continued...)



After the present appeal wasfiled, this Court in Cupano v. West Virginia Insurance
Guaranty Association,  W.Va.__ , SE2d_ (No. 26650, June 14, 2000), specificaly
addressed the question of whether agenerd palicy discount was sufficient to vdidate anti-gtacking languege
where uninsured or underinsured motorist provisonswere concerned. 1n Syllabus Point 2 of Cupano,
the Court concluded:
Anti-stacking language in an automobileinsurance policy isvaid and
enforceableasto uninsured and underinsured motorist coverageswhere
theinsured purchasesasingleinsurance policy to cover two or more
vehiclesand receivesamullti-car discount on at leest one of the coverages
included inthepolicy so that theinsured payslessfor hisor her sngle

multi-vehideinsurance policy thanif aseparateinsurance policy for eech
vehicle had been purchased.

Inview of the holding in the Cupano case, this Court believesthat thetrid court inthe
present case properly concluded that the law in West Virginiais that anti-stacking languagein an
automohileinsurance palicy isvalid and enforceable asto underinsured motorist coveragewhereaninsured
purchasesasngleinsurance palicy to cover two or more vehides and recavesagenerd mullti-car discount

on the total policy premium.

!(...continued)

the Millershad previoudy had an automohile palicy issued on one vehidefor which they had previoudy
paid atota premium of $136. Seven dollars of this premium wasfor uninsured motorist bodily injury
coverage, and onedollar wasfor uninsured motorist property damage coverage. Inalater policy, the
Millerspaid atotd policy premium of $214 for two vehicles and the premiuminthet policy for uninsured
moatorist bodily injury coveragewasagain seven dollars, and for uninsured motorist property damage
coveragewasonedollar. Thus,intheMiller case, the Millersdid not receive adiscount for the specific
endorsement premium. Ingteed, they received an overdl policy discount of $58. The Court, nonethdess,
cond uded that the generd $58 di scount was adequiate to render the anti-stacking languageinthe Millers
policy effective.



Additiondly, from afactua point of view, Travdersinsurance Companiesdid submit an
affidavit indicating that thegppd lant wasgiven agenerd multi-car discount onthepolicy inissue. That
affidavit wasnot controverted by an affidavit filed in behdf of thegppdlant or by any other evidenceinthe

case.

After reviewing therecord, this Court cond udesthat therewas no genuineissue asto the
fact that agenerd, multi-car discount wasgiventothegppd lant, or asto any other materid fact inthecase,
and that under such drcumstances, entry of summary judgment for Traveers Insurance Companieswas

appropriate.

The judgment of the Circuit Court of Mingo County is, therefore, affirmed.

Affirmed.



