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JUSTICE McGRAW delivered the Opinion of the Court.



SYLLABUSBY THE COURT

1. “A drcuit court’ sentry of summary judgment isreviewed denovo.” Syl. pt. 1,

Painter v. Peavy, 192 W. Va. 189, 451 S.E.2d 755 (1994).

2. “Thedircuit court’ sfunction a the summary judgment sageisnot toweighthe
evidence and determinethe truth of the matter but to determine whether thereisagenuineissuefor trid.”

Syl. pt. 3, Painter v. Peavy, 192 W. Va. 189, 192, 451 S.E.2d 755, 758 (1994).

3. “A mationfor summary judgment should begranted only whenitisdeer thet there
ISno genuineissue of fact to betried and inquiry concerning thefactsisnot desirableto clarify the
application of thelaw.” Syl. pt. 3, Aetna Cas. & Sur. Co. v. Federal Ins. Co. of New York, 148

W. Va. 160, 133 S.E.2d 770 (1963).

4, “Summary judgment isgppropriateif, from thetotdity of the evidence presented,
therecord could not lead arationd trier of fact to find for the nonmoving party, such aswherethe
nonmoving party hasfalledto make asufficent showing on an essentid dement of thecasethat it hasthe
burden to prove.” Syl. pt. 2, Williamsv. Precision Cail, Inc., 194 W. Va. 52, 459 S.E.2d 329

(1995).



5. “A joint venture or, asit is sometimes referred to, ajoint adventure, isan
asociation of two or more personsto carry out asingle busnessenterprisefor profit, for which purpose
they combinethar property, money, effects, skill, and knowledge. It arisesout of acontractud rdaionship
between the parties. The contract may be oral or written, expressor implied.” Syl. pt. 2, Pricev.

Halstead, 177 W. Va 592, 355 S.E.2d 380 (1987).

6. Thedutiesof alawyer acting asloca counsdl, whilethey may belimited by
contractua agreement between lawyer and client, generally may not fal beneath the respongbilities
expresdy or impliedly imposed by the relevant rules of practice pertaining to the association of local
counsd, induding, in thisjurisdiction, Rule 8.0 of the Wes VirginiaRulesfor Admisson to the Practice of

Law.



McGraw, Justice:

AppdlantsCarolynM. Armor and Richard T. Armor, J. (“ Appellants’), plaintiffsbelow,
apped the January 19, 1999 and April 19, 1999 orders of the Circuit Court of WWood County, which
granted summary judgment with respect to their legd md practice daim againgt defendant George E. Lantz
(“Lantz"). Lantzwasretained by Appdlants Ohio lavyersfor purposes of acting aslocd counsd inthe
filing aproductsiaility actioninthe United States Didrict Court for the Southern Digtrict of West Virginia
Theactioninwhich Lantz acted aslocd counsd waslaer dismissed astimebarred. Appd lantsassert that
Lantzis(1) vicarioudy ligblefor the conduct of Ohio co-counsdl, who erroneoudy choseto foregofiling
auitin Ohio, where, Appdlantsnow dam, an action could still have beentimey commenced; and (2) that
he breached an independent duty owed to Appel lants by failing to gpprise Ohio co-counsd that West
Virginiawas not aviable forum, based upon the expiration of thisjurisdiction’ sstatute of limitation. We
condudethat summary judgment was gopropriatieinthiscase, and therefore firm thelower court’ srulings

on these issues.

l.
BACKGROUND
OnJdune 3, 1991, gopdlant Carolyn Armor wasinvolved inamotor vehicdleaccident in
Wood County, West Virginia. Thedleged causeof theaccident wasthefalureof theright reer tireonthe

vehicle.



In June1993, Appelantsfiled state-court actionsagans the maker of thetire, Michdin
Tire Corporation (“Michdin”), in both the Circuit Court of Wood County, Wes Virginia, and the Court
of Common Pleas of Washington County, Ohio. At thistime, Appdlants, who resdein Marietta, Ohio,
wererepresented by, DennisL. Spe (* Sipe’), whoislicensed topracticelaw inthe state of Ohio. Sipe
|ater sought out and obtained the sarvices of another Ohio lawyer, G. Rand Smith (* Smith”), who agreed

to undertake representation in exchange for an even division of the fees generated by the case.

TheWest Virginiasuit wasdismissed on June 24, 1994, for fallureto prosecute. Itaso
|ater became gpparent to Spe and Smith that they would not be prepared for trid, which was dated for
September 24, 1994. They had retained an expert who needed additional time and information to
complete hisinvestigation concerning the alegedly defectivetire. Therewere, moreover, indicationsthat
theinjuriessustained by Carolyn Armor asaresult of theaccident were beginning to increasein sverity.
When the Ohio court was unwilling to grant Appellantsa.continuance of thetrid date, avoluntary dismissal

without prej udice was obtained on September 19, 1994, pursuant to Rule 41 of the Ohio Rulesaf Civil



Procedure." Under thetermsof the order entered by the Ohio court, Appdllantshad theright to refiletheir

action within one year of the dismissal.?

On September 15, 1995, the Armors reingtituted litigation in the United States Didtrict
Court for the Southern Didrict of West Virginia. Sipe had approached Lantz approximately oneor two
monthsprevioudy about acting asloca counsd intheaction.® Lantz hed littlerecallection of thesubstance
of thisinitid conversation, and Spetedtified a depogtion that he had not goneinto any detail about the
ca, other thanto givea thumbnail procedurd history,” induding referenceto thetwo previousdismissals
In state court. The next contact between Lantz and Sipe concerning Appellants' case occurred on

September 14, 1995, just one day prior to the complaint being filed in federd court. Onthat day, Spe

'Rule 41(a)(2) of the Ohio Rules of Civil Procedure provides:

(2) By order of the court. Except asprovided in subsection (1)
an action shal not be dismissad at the plaintiff’ sindstence except upon
order of the court and upon such termsand conditions asthe court deems
proper. . .. Unlessotherwisespecified inthe order, adismissal under this
paragraph is without prejudice.

“The one-year limitation on refiling imposed by the Ohio court wasin accord with Ohio Rev. Code
Ann. 8§ 2305.19 (Anderson 1998), which states in pertinent part:

In an action commenced, or atempted to be commenced, if indue
timeajudgment for theplaintiff isreversed, or if theplaintiff failsotherwise
than upon themerits, and thetime limited for the commencement of such
action a thetime of reversd or failure hasexpired, theplaintiff . . . may
commence a new action within one year of such date. . . .

3Lantz had not been involved in the previously dismissed state-court actions.
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provided Lantz with adraft of the complaint,* which the two subsequently discussed in atelephone
conversation. Whileit appearsthat therewas some discussion regarding the timeliness of the complaint,
with Speindicating that heintended to rely upon theOhio savings statute,it isundisputed that Lantz was
never expressly requested to render an opinion regarding whether the complaint would betimely under
Wes Virginialaw. Spedid testify, however, that he would have expected Lantz to bring to hisatention
any obviousgatute-of-limitation defects. Itisaso uncontested that Lantz did not participatedirectly inthe
decisontoforegorefilingin Ohio. After reviewing thecomplaint, Lantz authorized SpetoSgn hisname
aslocd counsd.® Lantz later testified that he viewed hisrole asloca counsd a this stageto belimited to
reviewing thecomplaint asto form, thet i in Lantz' swords, “Doesthiscomplaint Sate acause of action

and havedl theparticularsinit that are necessary and required in the Southern Didtrict of West Virginia

After theaction wasfiled in the Didrict Court, Michdin moved for summary judgment on

the ground that the action wastime barred under W. Va. Code § 55-2-12(b) (1959), whichimposesa

“Lantz had not been provided with any other written materials concerning the case, nor apparently
did he request any such documentation.

*Smith and Sipe had previoudy engaged in discussionsregarding the most appropriateforumin
whichrefileAppdlants action. Research prepared by Smith' soffice had indicated that an Ohio forumwas
likely to beunavailable, given limitationsin Ohio’ slong-armjurisdiction statute. Smith had voiced the
opinionthat anactionfiledin West Virginiawould be subject to theOhio savings Satute, Ohio Rev. Code
Ann. § 2305.19. Seenote 2, supra.

°At notimedid Lantz ever meet or talk with Appellants. Sipe had apparently obtained consent
from Appellantsfor Lantzto act aslocal counsd, with thelimitation that such engagement would not
increase the overal feein the case.



two-year limitation period for bringing persond injury daims. TheDidrict Court granted Michdin’ smaotion
onApril 23, 1996, ruling that theOhio savings statute, which unlikeitsWest Virginiaand ogue’ appliesto
actionsthat have been voluntarily dismissed, did not apply to an action brought in West Virginia
Specificaly, thefedera court recognized that West Virginiaadheresto thelexloci ddlicti doctrine of
conflict-of-laws, whereby the substantive rights of the parties are determined by thelaw of the place of
injury.® The court stated that “ because the accident at issue occurred in West Virginia, West Virginia
ubstantive law controls.” The court dso found that thisjurisdiction’ s choice-of-law doctrinelikewise
determined the gpplicable procedurd law. Consequently, the court determined that Appdlants clams
weretime barred under 8 55-2-12(b), inthat W. Va. Code § 55-2-18 did not apply to the voluntary
dismissa entered by the Ohio court.’ The Digtrict Court’ sruling waslater upheld on goped. See Armor
v. Michdlin Tire Corp., 113 F.3d 1231, 1997 WL 245217 (4th Cir. 1997) (unpublished), cert.

denied, 522 U.S. 915, 118 S. Ct. 301, 139 L. Ed. 2d 232 (1997).

W. Va Code § 55-2-18 (1985) permitsatimely filed action that has beeninvoluntarily dismissed
for reasonsother than onthe merits, to berefiled within oneyear of thedismissal, evenif suchrefilingis
beyond thelimitation period. Our caseshave seadfasily held that avoluntarily dismissed action isnot
saved by thisstatute. See, e.g., Henthorn v. Collins, 146 W. Va. 108, 111, 118 S.E.2d 358, 360
(1961).

8ee, e.g., Paul v. National Life, 177 W. Va. 427, 432, 352 S.E.2d 550, 555 (1986) (“Lex
loci delicti has long been the cornerstone of our conflict of laws doctrine.”) (footnote omitted).

*The Didtrict Court observed that “[i]f [Appellants] had filed this actionin either astate or federd
courtin West Virginiaby June 23, 1995, the cause of action would have been saved by West Virginia
Code 8§ 55-2-18 because the\Wood County, West Virginiaaction wasinvoluntarily dismissad because of
the failure to prosecute.. . . .”



Appdlants subseguently filed an action againg Spe, Smith, and Lantz in the Circuit Court
of Wood County on May 19, 1998, dleging professond negligence and breach of contract with respect
to thedefendants representation of Appdlants. Lantz moved to dismissthe complaint on July 22, 1998,
arguing thet the gatute of limitation had dready runin West Virginiaprior to his participationin the case,
andthat aslocd counsdl he“wasnot engaged or employed. . . to provide any sarvicesasattorney inthe
dateof Ohio.” Thedircuit court, treating Lantz’ smoation ashaving been madeunder W. Va R. Civ. P.
56, granted summary judgment on January 19, 1999. Defendants Speand Smith subsequently settled with
Appdlantsfor an undisclosed sum, and afind order terminating the action wasentered on April 19, 1999.

This appeal followed.

.
STANDARD OF REVIEW

“A drcuit court’ sentry of summeary judgment isreviewed denovo.” Syl. pt. 1, Painter
v. Peavy, 192W. Va 189,451 SE.2d 755 (1994). Aswehavelong stressed, “[@ motion for summary
judgment should be granted only when it isdear thet thereisno genuineissue of fact to betried and inquiry
concerning thefactsisnot desirableto clarify the gpplication of thelaw.” Syl. pt. 3, AeénaCas. & Qur.
Co. v. Federal Ins. Co. of New York, 148 W. Va. 160, 133 S.E.2d 770 (1963); see also Painter,
192W. Va a 192,451 SE.2d a 758. “ Summary judgment isappropriateif, from thetotdity of the
evidence presented, therecord could not lead arationd trier of fact tofind for thenonmoving party. ...
Syl. pt. 2, in part, Williamsv. Precision Cail, Inc., 194 W. Va. 52, 459 S.E.2d 329 (1995). The

burden isupon the moving party to condusvely establish the aosence of any dispute of materid fact. See



gyl. pt. 6, Aetna Casualty (“ A party who movesfor summary judgment has the burden of showing that
thereisno genuineissue of materid fact and any doulot asto the exigenceof suchissueisresolved agang

the movant for such judgment.”).

Courtsmust strenuoudy avoid assuming theroleof trier of fact in ruling on motionsfor
summary judgment: “Thecircuit court’ sfunction at the summary judgment stageisnot toweighthe
evidence and determinethe truth of the matter but to determine whether thereisagenuineissuefor trid.”
Syl. pt. 3, Painter, supra. See also Precision Coil, 194 W. Va. at 59, 459 S.E.2d at 336
(“* credibility determinations, theweighing of evidence, andthe drawing of legitimateinferencesfromthe
factsarejury functions, not thoseof ajudge’”) (quoting Anderson v. Liberty Lobby, Inc., 477 U.S.
242, 255,106 S. Ct. 2505, 2513, 91 L. Ed. 2d 202, 216 (1986)). Rather, wherevaryinginferencesmay
be drawn from the same evidence, we must view the underlying factsin alight mos favorableto thenon-

moving party. See Painter, 192 W. Va. at 192, 451 S.E.2d at 758.

[1.
DISCUSSION
Appdlants present two basic argumentswith respect to thedrcuit court’ sruling granting
summary judgment to Lantz. FHrg, they damthat Lantzisvicarioudy liablefor themdpractice of Ohio
lawyers Sipe and Smith, based upon his association with them. Second, Appellantsdleged that Lantz
breached hisduty to them by failing to dert Spe and Smith to the Satute-of-limitation problem confronting

any litigation commenced in West Virginia. We consider these argumentsin turn.



A. Vicarious Liability
Inassarting that Lantzisvicarioudy liablefor the actions of co-counsd Sipeand Smith,
based upon hisassoaation with them aslocd counsd, Appdlantsareessantidly arguing thet ajoint venture
was formed among these lawyers for purposes of prosecuting their case. Wetherefore turn to basic

principles of joint-venture and partnership law to resolve this question.

A joint venture*isan association of two or more personsto carry out asingle busness
enterprisefor prafit, for which purposethey combinetheir property, money, effects, skill, and knowledge.
It arisesout of acontractud reaionship betweentheparties Thecontract may beord or written, express
orimplied.” Syl. pt. 2, Pricev. Halstead, 177 W. Va 592, 355 S.E.2d 380 (1987). Seealso syl.
pt. 4, Spplev. Sarr, 205 W. Va. 717, 520 S.E.2d 884 (1999); syl. pt. 2, Johnson v. Sate Farm
Mut. Auto. Ins. Co., 190 W. Va. 526, 438 S.E.2d 869 (1993); Neshitt v. Flaccus, 149 W. Va. 65,
73-74, 138 S.E.2d 859, 865 (1964). Whilethis Court has frequently likened ajoint ventureto a
partnership, eg., Price, 177 W. Va at 595, 355 SE.2d a 384, we have neverthdess diginguished the
two: “[A] patnershiprlatesto agenerd busness. . . while[d] joint adventurerdatesto asngle busness
transaction.” Nesnitt, 149 W. Va at 74, 138 SE.2d a 865. Seealso Lilly v. Munsey, 135W. Va
247,254, 63 SE.2d 519, 523 (1951) (joint venture*issometimes cdled alimited partnership; not limited
astoliability, but astoitsscopeand duraion”) (citation omitted); Gelwicksv. Homan, 124 W. Va. 572,

578, 20 SE.2d 666, 669 (1942) (“ Joint adventureis akin to partnership, and one of thedidinctionsisthat,



whereasapartnership rdatesto agenera businessof acertain type, joint adventurerelatesto asingle

business transaction.”) (citing Kaufman v. Catzen, 100 W. Va. 79, 130 S.E. 292 (1929)).

Because of thebad c amilarities between these two forms of business association, joint
venturesand partnerships are governed generdly by the samebasiclegd principles. Seegenerally, 46
Am. Jur. 2d Joint Ventures 8 3, a 22 (2d ed. 1994) (“Therdationsof the partiesto ajoint venture and
thenature of their association areso Smilar and closdaly akinto apartnership that their rights, duties, and
ligbilities are generdly tested by ruleswhich are closely analogousto and subgtantidly the same, if not
exactly the same asthose which govern partnerships.”) (footnotesomitted). Thus, sncedl partnersare
jointly liablefor all debts and obligations of a partnership, see W. Va. Code § 47B-3-6(a) (1996),
members of ajoint venture are likewise jointly and severdly ligblefor dl obligations pertaining to the

venture, and the actions of the joint venture bind the individual co-venturers.

Our primary concern here, of course, iswhether Lantz' sassent to acting aslocd counsd
was aufficient to conditute an express or implied agreement toformajoint venture. ThisCourt hasnever
formulated any broad andytica test by which to determinethe existence of ajoint venture. In Pownall
v. Cearfoss, 129 W. Va. 487, 40 S.E.2d 886 (1946), however, the Court did note the existence of
certain “distinguishing elements or features’ essential to the creation of ajoint venture:

Asbetween the parties, acontract, written or verbd, isessentid to create

therdation of joint adventurers. . .. To conditute ajoint adventurethe

partiesmust combinether property, money, efforts, skill, or knowledge,
In some common undertaking of aspecid or particular nature, but the
contributions of the respective parties need not beequd or of the same

9



character. Theremust, however, be some contribution by each party of
something promotive of the enterprise. . .. An agreement, expressor
implied, for thesharing of profitsisgeneraly consdered essantia tothe
cregtion of ajoint adventure, and it hasbeen hed that, a common law, in
order to conditute ajoint adventure, there must be an agreement to share
inboth the profitsand thelosses. 1t hasaso been hed, however, thet the
sharing of lossesis not essential, or at least that there need not bea
specific agreement to sharethelosses ™ and that, if the nature of the
undertaking is such that no losses, other than those of timeand [abor in
carrying out the enterprise, arelikely tooccur, an agreement to divide the
profits may sufficeto makeit ajoint adventure, evenintheabsenceof a
provision to share the losses.

Id. at 497-98, 40 S.E.2d at 893-94 (citations omitted) (footnote added). See also Lilly v. Munsey,
135W. Va a 254, 63 SE.2d at 523 (“to condtitute ajoint adventure there must be an agreement to
combineproperty or effortsand to sharein praofits.”). Whether or not ajoint ventureexigsisnormaly a
question to be answered by thetrier of fact. See Bowersv. Wurzourg, — W. Va —, 528 SE.2d 475,

484 (1999).

Our most recent cases have concentrated primarily upon the presence or absence of an
agreement to sharein the profitsand losses of an enterprise. InKernsv. Sider Augering & Welding,
Inc., 202 W. Va. 548, 505 SE.2d 611 (1997) (per curiam), the plantiff wasinjured inamining accident,
and sought recovery in addiberateintention action from both hisemployer and the firm for whichit was

performing mining operaions, damingthet bothwereinvolvedinajoint venture. Inrgecting thisargumert,

%Prior to Pownall, the Court had indicated that, where ajoint ventureis otherwise established,
thereisanimplied agreement among joint venturersto sharelossesand profitsequdly. 1n Gelwicksv.
Homan, supra, we stated that “[i]f one member of the adventure sustainslosses, heisentitled to
contribution from hisfellow-adventurers, and will berequired to account to them for any profitshemay
receive personally.” 124 W. Va. at 578, 20 S.E.2d at 6609.

10



the Court in Kernsemphasized thefact thet the plaintiff’ semployer wasbeing paid aper-ton pricefor the
cod extracted, and therefore there was no joint venture because there was no evidence that the two firms
had “agreed to share profitsand losses.” Id. at 556, 505 S.E.2d at 619. More recently, in Bowersyv.
Wurzburg, supra, wewere confronted with theissue of whether alessor of property couldbeheld liable
for the actions of alessee under ajoint-venturetheory of liability, wherethelessor had acontractud right
toapercentage of thelessee sgrosssdes. Whilethe Court inBower srecognized that “themereexisience
of a'percentage dause’ [does not] automaticdly creatd]] ajoint venture” — W.Va a—, 528 SE.2d
a 485" we a so observed that such acontractua right could nevertheless“be used to grant alandlord a
ubstantia shareinthetenant’ sbusiness, suggesting are ationship beyond thet of landlord and tenant,” id.
Consequently, the Bowers Court went on to hold that summary judgment in favor of the lessor was
Ingppropriate, since“a’ percentage clause’ inacommercial lease, whereby thelandlord receivesa
percentage of sdesor profitsin addition to or inlieu of the baserent, may be viewed asevidencetha a

joint venture exists.” 1d.

Inthecontext of determiningwhether lavyershaveformed ajoint venturefor purposesof
vicariousliability, other courts have likewise concentrated upon whether thereisan agreement to sharein
the potential profits and losses of the representation. In Dugginsv. Guardianship of Washington,

632 So. 2d 420 (Miss. 1993), the guardianship of aminor child brought suit for an accounting againg two

HCf. W. Va Code § 47B-2-2(c)(2) (“ The sharing of grossreturnsdoesnot by itsalf establisha
partnership, evenif the persons sharing them have ajoint or common right or interest in property from
which the returns are derived.”)

11



lawyers who had represented the child in amedical malpractice action. One of the lawyers had
misappropriated aportion of thefundsobtained from settlement. TheMississippi Supreme Court held thet
the second lawyer, who had not engaged in any improper conduct, was nevertheless vicariousy
respong ble, sating that “theintent to share both the respong bility and profits from thj €] representation
clearly demongratethe presenceof ajoint venture.” 632 So. 2d a 428. Thisholdingwaspredicatedin
large part upon the fact that the two lawyers had agreed to split equally the fees generated by the case.
Id. at 426. See also Fitzgibbon v. Carey, 70 Or. App. 127, 688 P.2d 1367 (1984) (finding joint
venture between law firms based upon, inter alia, agreement to divide feesequdly); Floro v. Lawton,
187 Cal. App. 2d 657, 10 Cd. Rptr. 98 (1960) (joint venture found based upon agreement between

lawyers to share fees on equal basis).

TheVirginiaSupreme Courtin Oritzv. Barrett, 222 Va. 118, 278 SE.2d 833 (1981),
applied amilar reasoning to rgect aclam of vicariousliability. InOritz, lead counsd Edward Barrett,
who wasnot licensed to practicelaw in Virginia, filed apersond injury suit in Virginiaon bendf of his
clients, sgning thename of Ronad Barrett, an unrelated Virginialawyer. Ronad had not authorized
Edward to sgn the pleading, and when Ronad |ater became aware that suit had been filed under his
ggnaure, he agreed to serve as* co-counsd without active participation” for afixedfee. 222 Va a 124,
278 SE.2d a 855. Inholding that Edward' s subseguent mishandling of the case did not impose lidbility
on Rondd, the Virginiacourt reasoned that Edward and Rondd were not joint venturers, based upon the
fact that “ Ronald was employed by Edward to perform limited sarvicesfor afixed feeregard ess of results”

Id. at 131, 278 S.E.2d at 840.

12



One noted commentator has echoed the Oritz court’ sreluctance to find vicarioudy ligble
based solely upon the lawyers status as local counsel:
A rule commonly encountered isthat alawyer from another
jurisdiction must associaewith locd counsd when temporarily gppearing
inlitigationinadgate. ... Inmost such stuationsthe designated local
lawyer playsalargdy passverole. Courtsshould thereforeberductant
tovigtthelocd lavyer withvicariouslichility. Butif therdationshipisone
of morenearly equd respongbility, authority, and profit sharing, it may fit
thelegd description of ajoint venture, permitting aninjured party tohold
both foreign and local lawyer to joint and severa liability.

Charles W. Wolfram, Modern Legal Ethics § 5.6.6, at 238 (1986) (footnotes omitted).

Inthe present case, it isundigputed that therewere no discuss onsbetween Lantz and Sipe
concerning how Lantz would bepaid. Indead, Spetedtified thet in another caseinwhich both heand Lantz
wereinvolved, Lantz had received aflat $1,000 feefor acting aslocal counsdl. By contrast, Sipeand
Smith had agreed inthiscaseto sharetheexpensesand feesequdly. WhileLantz did tetify a depodition
that he expected to be compensated for his services, thisfalsfar short of demonstrating the requisite

agreement to share in the profits and losses of the joint representation.

Other courtsddinesting the contoursof joint ventures have d so emphasized the necessity
of joint venturers having equa control over the common commercid purauit. “An essentid dement of a
partnership or joint ventureistheright of joint participationinthemanagement and control of thebusiness
... Absent such right, the mere fact that one party isto receive benefitsin consideration of services

rendered or for cgpital contribution does not, asametter of law, make him apartner or joint venturer.”

13



Bank of Californiav. Connolly, 36 Cal. App. 3d 350, 364, 111 Cd. Rptr. 468, 478 (1973) (citations
omitted). Asonelllinoiscourt observed, “[p]ossbly themost important criterion of ajoint ventureisjoint
control and management of the property used in accomplishingitsaims.” Barton v. Evanston Hosp.,
159 11l. App. 3d 970, 974, 513 N.E.2d 65, 67 (1987) (citation omitted).” Importantly, “[t]he control
required for imputing negligenceunder ajoint enterprisetheory isnot actud physica control, but thelega
right to control the conduct of the other with respect to the prosecution of the common purpose.”

Saughter v. Saughter, 93 N.C. App. 717, 721, 379 S.E.2d 98, 101 (1989) (citation omitted).

Our review of the record failsto uncover any evidence showing that Lantz agreed to
undertakeactive management and control of Appellants’ lawsuitinfederd court. Althoughraised only
obliqudy, Appellants suggest that the District Court’ s requirement regarding the association of local

counsd ®implies an agreement regarding joint control over thelawsuit. We are not persuaded by this

2See also McSorley v. Hauck, 883 S.W.2d 562, 566 (Mo. App.1994) (essential that each
joint venturer have“an equa voice, giving an equd right of control in the direction of the enterprisg’);
Brownv. Jones, 200 Mich. App. 212, 218-19, 503 N.W.2d 735, 738 (1993) (“A joint enterprise will
be found only whereit can be shown that every member hgl s management and control of theenterprise,
aright to be heard, and an equal right of control and joint responsibility for decision making and
expensss.”); Hill v. Zimmerer, 839 P.2d 977, 981 (Wyo. 1992) (noting that each party must have“an
equd voicein control and direction of theundertaking”); Ackermanv. Landes, 112 A.D.2d 1081, 1082,
493 N.Y.S.2d 59, 60 (1985) (among essential elements of ajoint venture is* some degree of joint
proprietorship and control over the enterprise”).

BThe Didrict Court’' srule concerning visiting atorneysisset forthin Rule 2.02 of itsLoca Rules
of Genera Practice and Procedure, which provides as follows:

Any person who has not been admitted to practice beforethe

Supreme Court of Appedsof West Virginia, but whoisamember in

good standing of the bar of the Supreme Court of the United States, the
(continued...)

14



argument. Rule 2.02 doesrequirethat avisting atorney “associate’ with apermanent member of the
Didrict Court’ sbar, and that such loca counsd sgn al pleadings, however, therule dso permitsloca
counsd to*“be excusad from further attendance during the proceedings’ by consent of court. Theruleis
ambiguousastothepreciseresponghilitiesof loca counsd, and, whileit certainly calsuponloca counsd
to perform asupervisory rolewith respect to visiting counsd, it does not necessarily requirethat local
counsd takeequa chargeof preparing and prosecuting acase. Consaquently, we condudethat Appdlants

have failed to raise atriable issue of fact as to whether ajoint venture existed in this case.

B. Breach of Duty to Client

13(....continued)

bar of the highest court of any other sateinthe United States, or thebar
of the Digtrict of Columbia, shdl be permitted to appear asavisiting
attorney in a particular case in association with a permanent
member of the bar of this court as herein provided. The visiting
atorney shdl filewith thederk, a or beforehisor her initid appearance,
adaement identifying by name and addressthe bar of whichheor sheis
amember in good standing and designating some permanent member of
thebar of this court who hasan office for the practice of law in thisdidtrict
upon whom pleadings, noticesand other papers may be served. The
permanent member of the bar of this court so desgnated shdl consent to
the desgnation and shdl theredfter agn al paperstha requirethe sgnature
of an attorney. Any paper filed by avigting atorney not in compliance
with thisrulemay be gtricken from the record after fifteen days written
notice mailed tothevigting atorney a hisor her addressasknowntothe
clerk. Upon compliance with thisrule and introduction of the vigiting
atorney to the court by the sponsoring permanent member of thiscourt's
bar, the sponsoring attorney, with the consent of the court, may be
excused fromfurther attendance during the proceedingsand thevisting
attorney may continue to appear in that particular case.

(Emphasis added.)
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Appdlantsfurther arguethat Lantzisliadblefor md practice because hebreached aduty thet
wasowed to themin connection with hiscgpadity aslocad counsd. Morespedificdly, they damthet Lantz
was negligent infailing to comprehend and communicate thefact that no suit could be brought in West
Virginiabecause the statute of limitation had irreversibly lapsed. Appellants contend that had Lantz
discharged this purported duty, they or their agentswould have been put on notice asto the necessity of
timdy refiling ther lawsuitin Ohio. Lantz arguesinreply that hisresponghilitiesaslocad counsd did not
extend to determining whether Appd lants' lawsuit wastime-barred under West Virginialaw, primarily
because Appdlant’ sOhio lavyersundertook thistask themsdves, and nather requested him to render such

an opinion, nor provided him with the necessary information upon which to base such a determination.

Topreval onther dam of legd mdpractice, Appdlantsmust prove: (1) thet Lantz was
employed to represent them; (2) that Lantz neglected areasonable duty; and (3) that such negligence
resulted in and wasthe proximate cause of their loss. See Keigter v. Talbott, 182 W. Va 745, 748-49,
391 S.E.2d 895, 898-99 (1990); see also McGuire v. Fitzsmmons, 197 W. Va. 132, 137, 475
SE.2d 132, 136-37 (1996). Here, weare concerned withthe second prong of thistes—namey, whether
Lantz had aduty to undertake the task of determining whether Appellantsweretime-barredinthis

jurisdiction. We find that, under the unique circumstances in this case, there was no such duty.

Beforelaunchingintoanandydsof thisquestion, wefindit necessary todarify the pertinent
facts. Contrary to Appdlants assartionsthat Lantz did not recognize or dert co-counsd regarding the

datute of limitation problem, therecord showsthet Lantz and Spein fect briefly discussed this matter prior
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tothefiling of thecomplaint. Lantz recaled having“had some. . . conversation [with Spe] about why this
wasdill aviable cause of action.” Spe stestimony at his depogition gopearsto support thisrecollection,
dthough hedid notethat “| did not pecifically ask [Lantz] the question, . . . will the savings Satutein West
Virginasaveus .. . [or] should| filein Ohio becauseWes Virginid ssavingssatutewon't help . . . thet
sort of discusson did not tekeplace” Theevidenceis undisouted that Lantz was given & most only a
“thumbnall procedurd history” of the case prior to baing provided with the draft complaint, and thet there
wasndther any request of, nor offer by, Lantz to render any opinion asto whether suitinWest Virginia
wastime-barred, or theadvisahility of refilingin Ohiorather thanthisdae. Spetedified that thedecison
torefilein federd court in Wes Virginiawas basad upon research performed by Smith' s office, and that
“[w]ecameto [Lantz] with adecison made, wearefiling here[inWes Virginia).” Spefurther dated as
follows:
Q. [E]venthrough thedate of filing, you madethedecisonto
fileinWes Virginiabased on discuss onsand advicegiven by Mr. Smith
and from research provided from Mr. Smith’s office?

A. Correct.

Q. AndMr. Lantzwasnot aparty to any of thosediscussons
or did not participate in any fashion in those discussions?

A. That's correct.

Q. Smilarly Mr. Lantz did not participateinthedecison not
torefilein Ohioin September 1995 &t the sametimethissuit wasbeing
filed in the southern district of West Virginia?

A. That’ s correct.
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Lantz tedtified that hewas merdy asked to review the complaint asto form, and that hewas never asked

to participate in the decision as to which forum Appellants should pursue their claims.

Onthesefacts, the question that must ultimately beanswered iswhether Lantz sduty to
hisdientscould properly belimited to performing the tasks assgned to him by Speand Smith, Appdlants
primary agentsfor prosecuting their dams. Ascasesfrom other jurisdictionsreadily demondrate, there

are competing policies at stake here.

Thereislaw supporting Lantz' sargument that local counsdl’ sduty to the client may be
limited based upon the spedific regponghilitiesassgned to local counsd. Thisissuewas addressad in Oritz
v. Barrett, supra, where the Virginia Supreme Court held:

Ronald [Barrett] owed the duty to Edward [Barrett] of exercising
reasonable care, skill, and diligencein performing the tasksfor which
Edward employed him. He aso had animplied obligation to the dients,
with whom he had no direct contact or understanding, to exercisethe
same degree of carein performing such professona services astheir
agent, Edward, required of him. Themereabsenceof an expresscontract
between Ronald and the dientswould not enable Rondld to avoid lighility
to them for damages caused by his negligence in the discharge of his
assgned duties. Therefore, the services performed by Rondd areto be
measured by the same standard gpplicableto Edward’ sservices, but the
servicesthemselves differed, and Ronald’ s duty waslimited to the
work assigned to him by Edward.

222Va a 128, 278 SE.2d a 838 (emphassadded). TheOritz court foundthat Ronad wasnot lidble,
because“Rondd, rather thanignoring theinterests of the dients exerted himsdf inthair behdf to the extent

the constraints of his contractual authority permitted him to do so.” Id. at 131, 278 S.E.2d at 840.
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The Eighth Circuit Court of Appeastook asimilar gpproachin Macawber Eng'g, Inc.
v. Robson & Miller, 47 F.3d 253 (8th Cir. 1995). In Macawber, the plaintiff-client brought alega
mdpracticecdam againg alaw firm that had acted asitslocal counsd in defending abreach of warranty
action. Lead counsd intheunderlying casefaled to answer cartain requestsfor admission, which resulted
in partial summary judgment againgt theclient. Thecourt inMacawber held thet loca counsdl wasnot
lidble, sating that the*[I]ocal counsd doesnot automaticaly incur aduty of carewith regard tothe entire
litigation. Whenthedlient vestslead counsel with primary responsibility for thelitigation, theduty of local
counsd islimited.” 47 F.3d a 257 (ating Oritz, supra). The Eight Circuit went onto explain the policy
basis for this conclusion:

Werethe law otherwise, the costsinvolved in retaining local counsel
would increase substantialy. Confronted with aduty to monitor |ead
counsd’ shandling of thelitigation, local counsd wouldbeboundtoreview
all manner of litigation documents and ensure compliance with all
deadlines. Out-of-gatelitigantswould beforced to pay alocd attorney
toreview lead counsd’ swork. Giventheskyrocketing costsof litigetion,
the duplication of effort and increasad feesthat would result from such a
rulefoder problematic public policy. Though somelitigantsmay choose
to enter arepresentation agreement which includesextensve dutiesfor
local counsd, Minnesotalaw does not (and should not) requirethemto do
0.

47 F.3d at 257-58 (footnote omitted).

West Virginiaauthority supportsthenationthat alavyer’ sduty may belimited by theterms
of thedtorney-dient raionghip. Rule 1.2(c) of theWes VirginiaRules of Professond Conduct provides
thet “[g] lawyer may limit the djectives of the represantationif the dient consents after conaultation.” This

principleisillustrated by Satev. Layton, 189 W. Va. 470, 432 S.E.2d 740 (1993). InLayton, the
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defendant clamed ineffective ass stance of counsd where he had chosento proceed pro sewith limited
assganceprovided by so-called “ sandby counsdl.” ThisCourt rgected the defendant’ sclaim, quoting
with gpprova thefollowing language “‘ To prevall on adam that counsd acting in an advisory or other
limited cgpacity has rendered ineffective ass gance, a = f-represented defendant must show that counsd
failed to perform competently within the limited scope of the duties assigned to or assumed by
counsal.’” 189 W. Va. at 486, 432 S.E.2d at 756 (quoting Peoplev. Bloom, 48 Cal. 3d 1194, 259

Cal. Rptr. 669, 688-89, 774 P.2d 698, 717-18 (1989)) (emphasis in original).

In contrast to Oritzand Macawber, where the courts found that the duties of |ocal
counsd werelimited, thereisacompeting lineof casesthat emphas zetheresponghilitiesplaced uponlocd
counsd by variousrules of practice™ At least one court has expresdy rejected “the view that some
counsd haveonly limited respongbility and represent adlient in court inalimited cgpacity, or that thelocd
counsd issomewhat lessthe atorney for the dient thanislead counsd.” Gould, Inc. v. Mitsui Mining
& Srelting Co., 738 F. Supp. 1121, 1125 (N.D. Ohio 1990). The court in Gould wasfaced with the

question of whether adient’ sconsent to aconflict of interest onthe part of loca counsd remained effective

“Oritzinfact conddered theeffect of Virginid srulespertaining totheassociation of local counsd,
but conduded that such requirementsdid not “ require]] the dteration of the contractua agresment between
aforegnatorney and hisdient sothat locd counsd inVirginiawill replacetheforeign atorney aschief or
leed counsd for thedient.” Oritz, 222 Va a 126-27, 278 SE.2d & 838-39. In reaching thisconclusion,
theVirginiaSupreme Court construed that state’' s local association requirement ashaving thelimited
purpose of permitting “our courts|to] have accessto attorneys of record who are persondly subject to
their supervisory control rather than risk delaysin communicating with forelgn attorneyswho may be
inaccessble, uncooperaiveor unfamiliar with therulesand datutesgoverning thetrid of casesinVirginia”
Id. at 127, 278 S.E.2d at 839.
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after thelaw firmin question took amore prominent rolein thelitigation. Thecourt rgected theargument
that the consent wasexdusively limited to counsd’ sroleaslocd counsd, nating thet “ [t]he Federd Rules
of Civil Procedure and the Local Rulesfor the Northern Didtrict of Ohio do not recognize any lavyersas
lessthan full advocatesfor their dients” 1d. The Gould court emphasized that Fed. R. Civ. P. 11 places

stringent obligations on all counsel signing pleadings, however designated.” 1d.

A federd digrict court in New Jersey took an even moreforceful podtion onthisissuein
Ingemi v. Pelino & Lentz, 866 F. Supp. 156 (D.N.J. 1994). Inthat case, decided under New Jersey
practicerules, theplaintiff had initially contacted the New Jersey officeof Pdlino & Lentz, whereshe
indicated her desiretoretain aNew Jersey law firm. Theplaintiff’scasewas, however, subsequently
handled by Pdino & Lentz, P.C., aPhiladdphiafirm thet, while dosdy relaed to the New Jersay firm of
thesamename, wasneverthdesslegdly distinct. TheNew Jersey office acted aslocal counsd. A legd
mad practiceaction waslaer brought againg both the New Jersey and Philadd phiafirms. TheNew Jarsey
defendants sought dismissal, asserting thet they had merdly acted aslocal counsd, inwhich capacity they
“performed minigerid tasks, and pursued discovery and mation practicein amanner which did not require
meaking judgmentsor giving adviceregarding preudgment remediesor settlements” 866 F. Supp. at 159.
Thefederd didrict court denied the motion to dismiss, srongly reecting the assartion thet therole of the
New Jersey defendantsin acting aslocal counsel was limited:

[D]eendantsunderestimatetherolecf locd counsd. By minimizing Pdino

& LentZ srole, defendantsactudly raise questions concerning both P.C.'s

authority to appear pro hac vice and Pelino & Lentz'sconduct. |If

Pdino & Lentz sroleintheunderlying litigation wasasinggnificant as
defendants suggest, thiscourt isleft wondering whether Pelino & Lentz
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adequately supervised thework of P.C. employeesasrequired by New

Jarsey practicerulesand whether aNew Jersey plaintiff’ slegd interests

were safeguarded.
Id. &t 161. After reviewing the New Jersey rulesof practice, the court stated, “local counsd iscounsd of
record with attendant respongibilities, not out-of-state counsd admitted pro hac vice” id. (emphagsin
origind), and“[l]ocal counsd must aso supervise the conduct of pro hac vice atorneys and must appesar
beforethe court in al proceedings,” id. at 162. Further, the court noted that “this court trusts that
responsbleloca counsd isaware of theimport of Signing a pleading and a.concomitant duty owed to
dients” Id. FAndly, the court rgected any passverolefor loca counsd, dressng that * necessarily then,
Pdino & Lentz should have actively represented plaintiff and could not be, as defendantsargue, merdly a

convenient vehicle for a Pennsylvaniafirm.” |d.

Asthesecasesaites, any atempt to ddineatethescopeof loca counsd’ sduty tothedlient
must contend with anumber of competing factors. Not theleast of these congderationsisthat in some
cases aclient’ s trust and confidence may reside primarily with an out-of-state lawyer. In such
crcumstances, an activeroleundertaken by loca counsd could gppear to erodetheintentionsof thedient.
Moreover, in many cases, including it gppearsthe case subjudice, alawyer may beexpresdy hiredto
play only alimited rolein aparticular matter. Thus, to imposeligbility in such circumstance would be
contrary to the knowledge and agreement of the contracting parties. See David J. Beck, Legal

Malpractice in Texas 547, 644 (1998).
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However muchwe may gopreciate the palicy problemsinherent inimposing mandatory,
non-delegable dutiesupon loca counsd, thefact remainsthat the rulesrequiring viditing atorneysto
asociatewithloca counse were adopted by thisand other jurisdictionswith vaid and specificamsin
mind. Weagree with the basi ¢ gpproach taken by thelngemi court, and thereforehold thet the duties of
alawyer actingaslocd counsd, whilethey may belimited by contractud agreement between lawyer and
dient, generdly may nat fal beneeth theresponghilitiesexpresdy or impliedly imposad by therdevant rules
of practicepertaining totheassociation of loca counsd. Theprimary purposebehind theserulesisto both
protect the dient by insuring the integrity and competency of thelawyersthat practice before courts Stuated
in this state, see Sateexrel. H.K. Porter Co., Inc. v. White, 182 W. Va. 97, 101, 386 S.E.2d 25,
29 (1989), and to sefeguiard the efficient operation of judicia tribunasby ensuring counsd’ savailablity,
access bility, and accountability to litigants, other counsd, and thejudiciary, cf. Parnell v. Supreme
Court of Appeals of West Virginia, 926 F. Supp. 570, 574 (N.D. W. Va. 1996). The rules
governing theresponshilitiesof loca counsd that havebeen adopted both by thisCourt and &t least one
of thefederd didrict courtssittinginWest Virginiashould mekedear todl concerned thet lawyersacting
asloca counsd incur sgnificant respongibility with repect to casesin which they undertake supervison

of vigting counsd. Wenow makedear that, a lesst with respect to Rule 8.0(c) of the Wes VirginiaRules
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for Admission to the Practice of Law,™ local counsdl are expected to perform more than amere

perfunctory role.

>Rule 8.0(c), which was recently amended effective July 1, 2000, provides, in part:

The applicant [for pro hac viceadmission] shdl be associated
with an active member in good standing of the Sate bar, having an office
for thetransaction of busnesswithinthe State of West Virginia, who shdl
be arespongbleloca attorney in the action, suit, proceeding or other
matter whichisthe subject of the gpplication, and service of noticesand
other papersupon such responsiblelocd atorney shdl bebinding upon
the client and upon such person. The local attorney shall be
required to sign all pleadings and affix the attorney’s West
Virginia Sate Bar ID number thereto, to attend all hearings,
trials or proceedings actually conducted before the judge,
tribunal or other body of the State of West Virginia for which
the applicant has sought admission pro hac vice. The local
attorney shl further attend the teking of depositionsand other actionsthat
occur in the proceedings which are not actualy conducted before the
judge, tribund or other body of the State of West Virginiafor which the
applicant has sought admission pro hac vice, and shall be a
responsible attorney in the matter in all other respects. In order
tobea*“responsblelocd atorney” thelocd attorney must maintain an
actud physcd office equipped to conduct the practice of law inthe State
of West Virginia, which officeisthe primary location from which the
“responsible local attorney” practiceslaw on adaily basis. The
responsblelocd atorney’ sagreement to participatein themetter shdl be
evidenced by thelocd atorney’ sendorsement upon the verified Satement
of goplication, or by written satement of thelocd atorney atachedtothe
application.

(Emphegsadded.) We notethat the United States Didrict Court for the Northern Didrict of West Virginia
has, in Rule 2.02 of itsLoca Rules of Generd Practice and Procedure, incorporated by referencethe
procedural and substantive requirements contained within Rule 8.0(c) .
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However, we are neither prepared, nor in this case caled upon, to ddineate the pecific
contoursof thisjurisdiction’ srulesgoverning theassociaion of loca counsd. Rather, herewemugt assess
Lantz' sperformancein the context of therequirementsimyposed by the court beforewhich he appeared.
Aswehavedready indicated, theextent of themandatory requirementsimposad uponlocd counsd inthe
Southern Didrict of West Virginiaarelessthandear. ThisCourtisthereforehestant toimputetothisrule

the requirement that local counsel undertake active and exhaustive participation in a case.

Moreover, even assuming such broad responsbility on the part of locd counsd, Lantz
would have only been accountable for the commencement and conduct of thelitigation undertaken in West
Virginia, not for the morewide-reaching srategic decison to refilein West Virginiarather than Ohio. It
isimportant to note that the statute of limitation had, infact, runin thisjurisdiction before Lantz even
reviewed thecomplaint. Thedraft complaint was provided to Lantz just five days before the statute of
limitation would have run, even under Sipe and Smith’ smistaken theory. Given hiseeventh-hour
involvement inthe case, wediscern noimpropriety in Lantz' sacoepting Ohio counsdl’ sreasoning astowhy

thecomplant could il betimely filedinWest Virginia™ Thereisno evidencein therecord demongtrating

Rule11(b)(2) of boththe Federd and West VirginiaRulesof Civil Procedureimposesupon
counsd the obligation to ensure thet “thedaims, defenses and other legd contentions. . . [contained within
apleading] arewarranted by exidting law or by anonfrivol ousargument for the exteng on, modification, or
reversal of exigting law or the establishment of new law.” Lantz, aslocd counsd, wasethicaly bound to
avoid thefiling of acomplaint that was obvioudy time-barred. See, e.g., McHenry v. Utah Valley
Hosp., 927 F.2d 1125, 1126 (10th Cir. 1991) (application of Rule 11 sanctionsto action that was
obvioudy time barred); United Statev. Gavilan Joint Community College Dist., 849 F.2d 1246,
1251 (9th Cir. 1988) (same). Y et, while the theory advanced by Sipe and Smith misapprehended
applicable law, it was not so frivolous as to constitute sanctionable conduct.
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thet Lantz either participated in or offered to undertake broad inter-jurisdictiona responsbilitieson behalf
of Appdlants, and wetherefore see no reason to condudethat Lantz breached aduty by falling to ascertain
with complete certainty that the complaint would betimdly if filed infederd courtinWest Virginia To
chargeLantzwith negligencein connectionwith thefaluretorefilein Ohiowould, moreover, requirethat
weimbue himwith both knowledge of Ohio procedurd law, aswell asacorresponding avareness of the
continued viahility of refiling suit in that jurisdiction, neither of which is supported by the record.
Conssguently, we condude that the circuit court was correct in granting summary judgment onthe basis

that Lantz did not breach a duty owed to Appellants.
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V.
CONCLUSION

For the reasons stated, the judgment of the Circuit Court of Wood County is affirmed.

Affirmed.
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