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| agreewiththemgority’ s condusion that the Wage Payment and Collection Act, W.Va.
Code, 21-5-1, et seq., applies to governmental and nongovernmental employers alike.

| disagree, however, with the mgority’ s gpplication of the Act to appellee Donad E.
Ingram’ sStuaion. The Legidauredesgned theWage Payment and Callection Act to hdpworking people
inthecollection of compensationfor servicesrendered. ThroughtheAct, thelegidature hasattempted
to prevent employersfrom abusing their positions by compromising the wages of employees” Britner
v. Medical Security Card, Inc., 200 W.Va. 352, 355, 489 S.E.2d 734, 737 (1997) (per curiam).
The Act“requiresemployersto pay the wages of working peoplewho labor on their employer’ sbehdf.”
Mullinsv. Venable, 171 W.Va. 92, 96, 297 S.E.2d 866, 871 (1982).

W.Va. Code, 21-5-1(c) [1987] specificdly saysthat “theterm ‘wages shdl dsoinclude
then accrued fringe bendfits cgpable of caculation and payabledirectly toanemployed.]” Thedautegoes

onto statethat “sick leave” isinduded asa*“fringe bendfit.”* Stated smply, Mr. Ingram worked for his

"W.Va. Code, 21-5-1(c) and (1) [1987] define“wages’ and “fringe benefits’ in the following
manner:
(c) Theterm “wages’ means compensation for labor or services
rendered by an employee, whether the amount isdetermined on atime,
task, piece, commission or other basisof calculation. . . . [T]heterm
“wages’ shall also include then accrued fringe benefits capabl e of
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employer, and aspart of hiscompensation for hisservicesheaccrued Sck leave, afringe benefit that the
Act considers to be wages.

The Act defines“wages’ asinduding Sck leave, and specifiesthat employersareto pay
wages to each employee when the employee ceases his or her employment. Themajority opinion,
however, holdsthat whether sick leaveis payable asawageisdetermined, not by thelaw, but by the
employment contract. Themgority opinion condudesthet the City of Princeton’ sunwritten policy to never
pay police officersfor tharr unusad sck leavewhen they quit or retired governsthe definition of “wages’
due to Mr. Ingram.

The mgority’ spodtion isabsolutdy backwards. The Satutes enacted by the Legidaure
control every employment contract that isenteredinto in West Virginia; the mgority opinionissmply
wrong in holding that the employment contract trumpsthe law. We held, in Syllabus Point 2 of
Huntington Water Corp. v. City of Huntington, 115 W.Va. 531, 177 S.E. 290 (1935), that:

All generd legdl prindiplesaffecting contractsenter by implicationinto and
formapart of every contract, asfully asif specificaly expressed therein.

!(...continued)
cdculation and payabledirectly toanemployee: Provided, Thet nothing
herain contained shdl require fringe benefitsto be calculated contrary to
any agreement between an employer and hisemployeeswhich doesnot
contradict the provisions of this article.
(1) Theterm “fringe benefits’ meansany benefit provided an employee
or group of employees by an employer, or whichisrequired by law, and
includesregular vacation, graduated vacation, floating vacation, holidays,
sck leave, persond leave, production incentive bonuses, scknessand
accident benefits and benefits relating to medical and pension coverage.
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In other words, the definition of “wages’ in the Wage Payment and Collection Act isapart of every
employment contract, including the contract between the parties to this case.

Furthermore, Wegt Virginialaw reguiresthat employersput inwriting thewagesand fringe
benefitsthat areto bepaid to employees. The Act specificadly saysthat anemployer’ ssck leavepolicy
must be“inwriting,” so as*to spareworkersfrom trying to hit an ever-moving target.” Robertsonv.
Opequon Motors, Inc., 205 W.Va. 560,  , 519 S.E.2d 843, 849 (1999) (per curiam). W.Va.
Code, 21-5-9 [1975] states that:

Every person, firm and corporation shall: . . .
(3) Makeavalableto hisemployessinwriting or through aposted notice

maintained in aplace accessbleto hisemployees, employment practices

and policieswith regard to vacation pay, sick leave, and comparable

matters.

Itisundisputedin thiscasethat the City of Princeton’ spolicy regarding Sck leave-- that it never paid Sck

leaveto an employeewhosejob terminated -- wasunwritten. That meansthe policy wasin violation of

law, and should be unenforcedble. 'Y et themgority suggeststhat because many policeofficerslikeMr.

Ingram knew about the unwritten policy through word of mouth, this breach of the law is excusable.
| believethat when the City of Princeton choseto redefine“wages’ initsunwritten policy

thet exduded 9ck leavefrom payablefringe bendfits, it refusad to pay Mr. Ingram afringe benefit for which

heworked and that heearned. Thisrefusal to pay Mr. Ingram the wages he earned through the use of an

unwritten policy plainly violates the Act.

| therefore dissent to themgjority opinion’ sconclusonto deny Mr. Ingramhiswages. |

am authorized to state that Justice McGraw joinsin this separate opinion.



