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The Opinion of the Court was delivered Per Curiam.

JUSTICES STARCHER AND MCGRAW concur in part, dissent in part, and reservethe
right to file separate opinions.



SYLLABUSBY THE COURT

1. “Inreviewing atrid court’ sdenid of amoation for judgment notwithstanding the
verdict, itisnot thetask of the gppdlate court reviewing factsto determine how it would haveruled onthe
evidencepresented. Itstaskisto determinewhether theevidencewas such that areasonabletrier of fact
might havereached thedecisonbdow. Thus inrulingonadenid of amationfor judgment notwithstanding
theverdict, theevidence must beviewed in thelight most favorableto thenonmoving party. If onreview,
theevidenceisshownto belegdly inaufficient to sustain the verdict, it isthe obligation of the appellate court
to reversethe circuit court and to order judgment for the gppellant.” Syllabus point 1, Alkirev. First

National Bank, 197 W. Va. 122, 475 S.E.2d 122 (1996).

2. “TheWes VirginiaWage Payment and Collection Act isremedial legidation
designedto protect [all] working people and assist them in the collection of compensation wrongly

withheld.” Syllabus, Mullinsv. Venable, 171 W. Va. 92, 297 S.E.2d 866 (1982).

3. “Terms of employment concerning the payment of unused fringe benefitsto
employeesmus beexpressand specific so that empl oyeesunderstand theamount of unused fringe benefit
pay, if any, owed to them upon separation from employment. Accordingly, thisCourt will construeany
ambiguity inthetermsof employment infavor of employees.” Syllabus point 6, Meadowsv. Wal-Mart

Sores,Inc., W.Va __, SEZ2d.  (No. 25325 June9, 1999).



Per Curiam:

The City of Princeton, appd lant/defendant (hereinefter referred to as“ City”), gopedsan
adversejury verdict rendered in the Circuit Court of Mercer County. The City was sued by aformer
employee, DonddE. Ingram, Jr., appd lee/plaintiff (hereinafter referredtoas“Mr. Ingram”), for unused
Sck leave pay that accrued during hisemployment with the City. The City assgnsaserror that: (1) the

Weage Payment and Collection Act does not gpply to agovernment employer, (2) the City had an unwritten



policy of not paying unused Sck leaveto policeofficers, (3) thecircuit court committed error inrefusing
to givetwo of the City’ sproffered jury indructions, and (4) thedrcuit court committed error in awarding
attorney’ sfeesand costs.' Based upon the parties’ arguments on apped, the record designated for
appdlatereview, and the pertinent authorities, wereversethe decison of the Circuit Court of Mercer

County.

l.
FACTUAL BACKGROUND
Mr. Ingram wasemployed by the City asapoliceofficer for goproximately tenyears. On
or about July 8,1997, Mr. Ingram resigned hisemployment with the City.> When Mr. Ingram resigned,
he requested payment for all unused sick leave that he had accrued. It was determined that his
accumul ated Sck leave amounted to 99 days and 3 hours. The City refused to pay Mr. Ingram for his
unused 3¢k leave basad upon the City’ sunwritten policy of not paying unused Sck leavewagesto police

officers who leave their employment with the City.

Theregfter, Mr. Ingram filed theingtant suit againg the City under theWes VirginiaWage
Payment and Collection Act, W. Va Code § 21-5-1, et seq. (hereinafter referredto as“the Act”). In

hiscomplaint, Mr. Ingram aleged that the Act required the City to pay him for al accrued unused sck

"Anamicusbrief wasfiled by the West VirginiaMunicipa League, Inc., urging reversa of the
judgment.

Mr. Ingram resigned hisemployment with the City in order to acogpt employment in anather Sate.
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leaveupon hisresgnation. TheCity’ sprimary defensewasthat becauseit had not agreed, either expresdy
or impliedly, to pay unused Sck |eave as spardtion pay the Act did not require such payment. Following
atrid of thematter, the casewas submitted to ajury, and averdict wasreturned infavor of Mr. Ingram.?
The City then filed pogt-trid motionswhich thecrcuit court denied. From theseadverserulings, the City

now appeals.

.
STANDARD OF REVIEW
Thegpplicable generd gandard of review inthis casewas s&t out by this Court in Syllabus
point one of Alkirev. First National Bank, 197 W. Va 122, 475 S.E.2d. 122 (1996):

In reviewing atrial court’ sdenia of amotion for judgment
notwithstanding the verdict, it is not the task of the appellate court
reviewing factsto determine how it would haveruled onthe evidence
presented. Itstask isto determinewhether the evidencewassuchthat a
reasonabletrier of fact might havereached thedecisonbeow. Thus,in
ruling onadenia of amationfor judgment notwithstanding theverdict, the
evidence mugt beviewed in the light most favorable to the nonmoving
paty. If onreview, the evidenceisshowntobelegdly insufficient to
sudantheverdict, itistheobligation of the gopdlate court to reversethe
circuit court and to order judgment for the appellant.*

*Thejury awarded Mr. Ingram $6,956.25 for wages, i.e., accrued unused sick leave; $2,100.00
inliquidated damages; $349.23in prejudgment interest; $4,444.00in atorney’ sfees, and $366.84incosts

“We note that the designation of a Rule 50(b) motion as a‘motion for judgment
notwithstanding theverdict’ hasbeen changedtoa’ judgment asameter of law’ intheamendment of Rule
50 effective April 6, 1998.” Miller v. Triplett, 203 W.Va. 351, 356 n.8, 507 S.E.2d 714, 719 n.8
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See Syl. pt. 1, Tudor v. Charleston Area Med. Ctr., Inc., 203 W. Va 111, 506 S.E.2d. 554

(1997). We have aso previously held that
[i]n determining whether the verdict of ajury issupported by the
evidence, every reasoneble and legitimateinference, farly aisng fromthe
evidenceinfavor of the party for whom theverdict wasreturned, must be
conddered, and thosefacts which thejury might properly find under the
evidence, must be assumed astrue.

Syl. pt. 3, Walker v. Monongahela Power Co., 147 W. Va. 825, 131 SEE.2d. 736 (1963). Thus,

under thisstandard, we congtrue the evidence in thelight most favorableto the plaintiff who prevailed

below.

(1.
DISCUSSION

A. Application of the Wage Payment and Collection
Act to Government Employers

The City firg contendsthat the Act isnat gpplicabletoit asamunicipdity and therefore,
thedrcuit court waswithout jurisdiction. Incontrast, Mr. Ingram assartsthat the City faled to present this
contention to thetrid court. “Typicaly, we have geadfadtly held to the rule that we will not addressa
nonjurisdictional issue that has not been determined by the lower court.” Sateexrd. Clark v. Blue
Cross Blue Shield of West Virginia, Inc., 203

W.Va 690, ,510S.E.2d. 764, 773 (1998). See Syl. pt. 2, Trent v. Cook, 198 W. Va. 601, 482

(1998).



S.E.2d. 218 (1996); Syl. pt. 3, Voelker v. Frederick Bus. Properties Co., 195 W. Va. 246, 465
SE.2d. 246 (1995). However, theissue assarted by the City “isone of jurisdiction, which may beraised
for the first time on appeal.” Jan-Care Ambulance Serv., Inc. v. Public Serv. Comm' n of West

Virginia, _ W.Va _, n4, SE2d. __,  nd4 dipop.a 8n.4, (No. 26005 Oct. 14,

1999). See Syl. pt. 6, Sate ex rel. Hammond v. Worrdll, 144 W. Va. 83, 106 S.E.2d. 521 (1959)
(“Lack of jurisdiction may beraised for thefirg timeinthiscourt, . . . and may betaken notice of by this

court on its own motion.” (internal quotations and citations omitted).

Thecrux of the City’ sargument isthat, under thewage payment and collection provisons
of theAct, theterm“employer” isnat defined to mean agovernment employer. W. Va Code8 21-5-1(m)
(1996) gatesthat “[t]heterm ‘employer’ meansany person, firm or corporation employing any employee”
Thus, the City contendsthet sncethisdefinition doesnot expressy satethat agovernment entity isinduded
in the definition of employer, the wage payment and collection provisons of the Act do not gpply tothe

City.

In support of itsargument, the City dtesto the definition of employer usedin the polygraph
section of the Act®. Under W. Va. Code § 21-5-5a(1) (1996) “employer” is defined as follows:
“Employer” means any individual, person, corporation,

department, board, agency, commission, divison, office, company, firm,
partnership, council, or committee of the state government; public

*The polygraph provisions of the Act place guidelines on the use of lie detector tests against
employees.



benefit corporation, public authority or political subdivision of the Sate,

or other busnessentity, which employsor seeksto employ anindividua

or individuals.
(Emphasis added).

Thus, the City arguesthat because thewage payment and collection definition of employer
doesnotincludewithinits scopegovernmentd entitiesasdoesthe polygraph definition of thisterm, the

Legidauredid not intend thewage payment and collection provisonsto gpply to government employers

We are unpersuaded by the City’ sargument that the expang ve definition of employer
provided inthe polygraph section of the Act indicatesalegiddiveintent tolimit the definition of employer
under the wage payment and collection provisonsof the Adt. A review of thelegidative higory of W. Va
Code § 21-5-1 revedsthefalowingfacts The Legidature origindly enected thissautein 1917 and mede
it gpplicableonly torailroad companies. See1917 Actsof theWest VirginiaLegidature, ch. 50,8 1. A
subsequent amendment to the statute in 1923 continued the statute’ s limited applicability to railroad
companies. See 1923 Actsof theWest VirginiaLegidature, ch. 54, 8 71n. In 1975, the Legidature
ubstantidly amended thisprovision and expanded itsgpplicationtoincludetheterm “firm,” whichwas
broadly defined to include “any partnership, association, joint-stock company, trust, division of a
corporation. . . or officer thereof, employing any person.” See 1975 Acts of the West Virginia
Legidature, ch. 147; Theterm“employer” didnot gopear in the Satute until amendmentsthereto enacted
in1981. S=1981 Actsof theWes VirginiaLegidature, ch. 212. At that time, theterm “employer” was
defined, asit isunder the current statute, to mean “any person, firm or corporation employing any

employee” Wefind it rdevant that the definition of employer added by the Legidaurein 1981, actudly
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added only one new matter, which wastheundefined term“ person” at the beginning of the definitiona
language. Thus, thetrueissueiswhether the State and itssubdivisonswereintended by the Legidature

to come within the meaning of the term “person.”®

While many cases decided under the wage payment and collection provisonsof the Act
have primarily involved nongovernmental employers we neverthd ess have had occason to condruethese
provisonsin casesinvolving government employers. In Lipscomb v. Tucker County Commission (1),
197W.Va 84,475 SE.2d. 84 (1996) (hereinafter referred to as*“ Lipscomb 1), we gpplied thewage
payment and collection provisonsof the Act againgt the Tucker County Commission. In Lipscomb (1)
the Tucker County Commission, which atempted to crcumvent theAct by usng thestauteof limitations
asabar totheplantiff’ sclam. Wergected the defense, holding, in Syllabuspoint 4, that “[a] cdlam for
unpaid wages under theWest VirginiaWage and Payment Collection Act isacontinuing claim, and,
therefore, a separate cause of action accrues each payday that the employer refusesto pay thewages
clamed.” 197 W. Va 84,475 SE.2d84. SeeLipscombv. Tucker County Com'n (1), W.
Va , SE.Z2d.  (No.25847 Dec. 14, 1999) (hereinafter referred to as“ Lipscomb 117);
Lawson v. County Com' n of Mercer County, 199 W. Va. 77, 483 S.E.2d. 77 (1996) (per curiam)

(implicitly recognizing application of Act to county).

®narecent decision by thisCourt, Satev. Zain, _ W.Va __ ,SEZ2d. _ (No. 26194
Nov. 5, 1999), wewere confronted with the and ogousissue of whether theterm “ person,” as used under
the generd fraud statute, included the State. Without hesitation this Court found that the Legidature
intended toincludethe Stateand itspolitica subdivisonsas® persons’ entitled to protection from fraud.
See Syl. pt. 3, id.



Moreover, wehaveprevioudy indicated thet courts* may venturebeyond theplan meaning
of adtatuteintherareingances. . . inwhich alitera gpplication would defeat or thwart the Statutory
purposs or inwhich alitera gpplication of the Satute would produce an aosurd or uncongtitutiondl result.”
Sateexrd. Frazer v. Meadows, 193 W. Va. 20, 24, 454 SE.2d. 65, 69 (1994) (citations omitted).
To accept the City’ slimitation on the meaning of employer under the wage payment and collection
provisonsof the Act would lead to such aprohibited result and such would invoke condtitutiona equa
protection concerns. Inthefina andyss, “[t|he West VirginiaWage Payment and Collection Actis
remedial legidation designed to protect [all] working people and assist them in the collection of
compensation wrongly withheld.” Syllabus, Mullinsv. Venable, 171 W. Va. 92, 297 S.E.2d. 866
(1982).” Accordingly, we do not hesitate to find that the L egislature did not intend to bind private
employersto certain wage payment and collection guiddines designed to protect workers, yet exclude
Stateand paliticd subdivisonworkersfrom such protections. Rather, we concludethet the Legidature
Intended its statutory wage payment and collection guidelinesto apply to both governmental and

nongovernmental employers alike.

B. The City had an Unwritten Policy of Not Paying
Unused Sick Leave to Police Officers

‘Smilarly, in Sateexrel. Croser v. Callaghan, 160 W. Va. 353, 236 S.E.2d. 321 (1977),
it wasargued that thedvil enforcement provison of our Minimum Weageand Maximum HoursAct, W. Va
Code § 21-5C-8(1996), did not apply to the State and its politica subdivisons because the gatute did
not expresdy define” employer” toinclude the Sateanditspolitica subdivisons. ThisCourt reected the
argument and found thet the civil enforcement provision could beinvoked againg either the Stateor its
political subdivisions.



TheCity next arguesthat, under the Act, unused Sck leaveisnot amandatory fringe benefit
which mugt bepaid upon anemployee sseparation fromemployment. Consequently, the City arguesthat
for Mr. Ingram to be entitled to be paid for unused sick leave under the Act, there had to be an express
agreement between the parties that such payment would be made upon separation. The City further
contendsthat it had an unwritten policy that prohibited payment of unused Sck leaveto palice officerswho

|eft the City’ s employment.

Incontragt, Mr. Ingram arguesthat the Act isgpplicable because the empl oyee handbook
issued by the City isslent on theissue of the payment of unusad Sick leave. Hefurther contendsthet there
must be an expresswiitten Satement indicating unused Sck leaveis nat to be paid asafringe benefit. Snce

no such statement exists, he is entitled to the payment of this benefit.

ThisCourt recently addressed theissue of payment of unusad fringe benefitsinMeadows
v. Wal-Mart Sores, Inc.,  W.Va __,  SEZ2d. _ (No. 25325, June9, 1999). We
indicated in Meadowsthat the Act did not make payment of fringebenefits mandatory, and thet theterms
and conditions of fringe benefitswere controlled by the agreement between the employer and employee.
Meadowspedificaly held that “theterms of employment may . . . providethat unused fringe benefitswill
not be paid to employees upon separation from employment.” Syl. pt. 5, inpart, id. In Syllabuspoint 6
of Meadows we stated:

Terms of employment concerning the payment of unusad fringe

benefitsto employees must be express and specific so that employees
undergtand the amount of unused fringebenefit pay, if any, owed tothem
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upon separaionfromemployment. Accordingly, thisCourt will condrue
any ambiguity in the terms of employment in favor of employees.”®

W.Va __,  SE2d___ (No. 25325 June9, 1999) (footnote added).

During the procesdings beforethetrid court, the evidence was undisputed thet the City did
not have awritten stlatement on theissue of the payment of unused sick leave. Furthermore, thefacts
devel oped during thetrid indicated that the City had an unwritten policy of never paying unused sick
|eaveto separated policeofficers. Thus, noambiguity wasshowntoexit regarding theexigenceandterms
of thisunwritten palicy. Infact, Mr. Ingram acknowledged during thetrid that hewasfully aware of the
unwritten policy. Therewasno evidence of any police officer ever having been paid unused sick leave
upon hisher separation of employment withthe City. Duringthedirect examinationof Mr. Ingram, by his
own counsel, the following exchange occurred:

Q. Now wereyou awareduring thetimethat you wereemployed
by the City of Princeton that upon retirement by other officers or by
practice of the City that they were not getting paid Sck leavewhenthey
quit or retired?

A.Yes.

Q. And did you protest to anybody because over theten yearsor
so you worked that say, this policy isn’t right?

A. It was discussed, we always discussed waysiit could be
changed but until someone actudly ended their employment or retired to
press the issue we didn’t have--

8 ikewise, in Lipscomb |1 wewere called upon to reiterate the effect of ambiguity in written
employment agreementsthat addressed specific fringebenefits. Wehddin Syllabuspoint 2 of Lipsconmb
1 thet “[w]herean employer prescribesin writing theterms of employment, any ambiguity inthoseterms
ghall becongtrued infavor of theemployee”  W.Va __ ,  SE2d___ (No. 25847 Dec. 14,
1999).



Q. Werethere other officerswho retired or quit the forcewhile
you were still employed there?

A.Yesdir.

Q. And do you know what happened in o far asthose officers

accumulated sick pay?

A. Onein particular decided to just take hissick daysasthey
weregiventohim. He d cal insck pretty regular for someperiod of time

making sure he didn’t loose [sic] out on his sick days.

Inview of theuncontroverted evidence onthisissue, webdievethetermsof employment
between the City and Mr. Ingram did nat obligate the City to pay him unusaed Sck leave upon his ssparation
fromemployment. Stated Imply, therewasno ambiguity inthetermsof hisemployment. Therefore, the
Act could not be usad to enforce the payment of Mr. Ingram’sunusad Sck leave. Thus it wasreversble

error for the trial court to deny the City’ s post-trial motion for judgment as a matter of law.®

V.

CONCLUSION

Inview of theforegoing, wereversethedecision of the Circuit Court of Mercer County

and order judgment be entered for the City.

Reversed.

*The City’ sremaining assgnments of error need not be reached in view of our decision onthis
ISsue.
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