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SYLLABUSBY THE COURT

1. “TheWest Virginia Rules of Evidence and the West Virginia Rules of Civil
Procedure dlocate Sgnificant discretion to thetrid court in making evidentiary and procedurd rulings.
Thus, rulingson theadmissibility of evidence. . . arecommitted tothe discretion of thetrid court. Absent
afew exceptions, thisCourt will review evidentiary and procedurd rulingsof thecircuit court under an
abuse of discretion standard.” Syllabus Point 1, in part, McDougal v. McCammon, 193 W.Va. 229,
455 S.E.2d 788 (1995).

2. “Atrid court’ sevidentiary rulings, aswell asits gpplication of the Rules of
Evidence, are subject to review under an abuse of discretion standard.” Syllabus Point 4, Satev.
Rodoussakis, 204 W.Va. 58, 511 S.E.2d 469 (1998).

3. “A statement isnot hearsay if the statement isoffered againgt aparty and isa
statement by his[or her] agent or servant concerning ametter within the scope of his[or her] agency or
employment, made during theexistence of therdationship. W.Va.REvid. 801(d)(2)(D).” SyllabusPoint
3, Canterbury v. West Virginia Human Rights Comm'n, 181 W.Va. 285, 382 S.E.2d 338 (1989).

4. “Upon amoation for adirected verdict, dl reasonable doubts and inferences should
be resolvedin favor of the party against whom the verdict isasked to bedirected.” Syllabus Point 5,
Wagner v. Sne, 157 W.Va. 391, 201 S.E.2d 260 (1973).

5. “*“*Upon amotionto direct averdict for the defendant, every reasonable and
legitimateinferencefairly arisng from the testimony, when consdered initsentirety, must beindulgedin

favorably to plaintiff; and the court must assume astruethosefactswhich thejury may properly find under



the evidence.” Syllabus, Nicholsv. Raleigh-Wyoming Coal Co., 112 W.Va. 89[, 163 S.E. 767
(1932)].” Point 1, Syllabus, Jenkins v. Chatterton, 143 W.Va. 250[, 100 SE.2d 808] (1957)." Syl.
Pt. 1, Jividen v. Legg, 161 W.Va. 769, 245 S.E.2d 835 (1978)." Syllabus Point 2, Brannon v.
Riffle, 197 W.Va. 97, 475 S.E.2d 97 (1996).

6. “Thegppdlate tandard of review for thegranting of amoation for adirected verdict
pursuant to Rule 50 of theWest VirginiaRules of Civil Procedureisdenovo. On gpped, thiscourt, after
conddering the evidencein thelight most favorable to the nonmovant party, will sustan thegranting of a
directed verdict when only one reasonable conclusion asto the verdict can bereached. But if reasonable
minds could differ asto theimportance and sufficiency of the evidence, adircuit court'sruling granting a
directed verdict will bereversed." SyllabusPoint 3, Brannonv. Riffle, 197 W.Va 97, 475 SE.2d 97

(1996).



Per Curiam:

Thiscaseisbeforethis Court upon gpped of afind order of the Circuit Court of Cabdl
County entered on January 6, 1999. In thisapped, the gppdlant and plaintiff below, WildaMcCloud,
contendsthat the circuit court erred by excluding certain hearsay Satementsand granting judgment asa
matter of law infavor of the gopelees and defendants bel ow, the SAt Rock Water Public Service Didrict
and Forrest G. Parsons, in atria where she sought recovery for damage to her property following a
landdide. Theplaintiff cdamed that thelanddideand resulting damageto her property were caused by the

negligence of the defendants.

ThisCourt hasbeforeit the petition for apped, the desgnated record, and the briefsand
argument of counsd. For thereasons set forth below, thefind order of thecircuit court isreversed, and

this case is remanded for a new tridl.

For saverd years, WildaM cCloud [herenafter “McCloud’] livedinamobilehomeona
tract of land in Salt Rock, West Virginia 1n 1995, alanddide occurred on her property. According to
McCloud, thelanddide occurred after her neighbor, Forrest Parsons[heraenafter “ Parsons’' ], excavated
adegp hilladewhich adjoined her property for the congruction of anew driveway. During theexcavation,

Parsonsremoved atree sump and itsroot system which werelocated at thefoot of the hill. According

1



to McCloud, theareawherethelanddide occurred was a so saturated with weter because of aleskina
water line owned and maintained by the Salt Rock Water Public Service District [hereinafter “ Sat Rock
PSD”]. McCloud hed previously contacted the Sat Rock PSD by letter about thelegk and it had been
repaired once, but the leak had reappeared. In 1997, dlegedly because of the landdide, McCloud's
persond property and mobilehomewererendered unfit for usebecause of the back-up of sawageandthe

permeation of her property with sewage gases.

On April 16, 1997, McCloud filed acomplaint in the Circuit Court of Cabell County
againg Parsonsand the SAlt Rock PSD. Shedleged that Parsonswas negligent in excavating hisadjoining
property and the SAlt Rock PSD was negligent in repairing theweter line. She daimed that their combined

negligence resulted in the landslide which damaged her property.

The case proceeded to ajury trid on October 29, 1998. At the doseof McCloud' scase
in-chief, the drcuit court granted judgment asameétter of law in favor of Parsonsand the Sat Rock PSD.
Thedrcuit court found that M cCloud had failed to establish aprimafacie case of negligenceagaing aither
defendant. On January 6, 1999, the circuit court denied McCloud’ smotion for anew trid. Thisapped

followed.



McCloud first assgnsas error the circuit court’ sfinding that a statement made by an
employeedf the SAlt Rock PSD wasinadmissblehearsay. Generdly, thisCourt reviewsevidentiary rulings
of acircuit court under an abuse of discretion standard. We have stated that:

TheWes VirginiaRulesof EvidenceandtheWes VirginiaRulesof Civil

Procedure alocate significant discretion to thetrial court in making

evidentiary and procedurd rulings. Thus, rulingsontheadmisshbility of

evidence. . . arecommitted to thediscretion of thetrid court. Absenta

few exceptions, thisCourt will review evidentiary and procedurd rulings

of the circuit court under an abuse of discretion standard.

SyllabusPoint 1, in part, McDougal v. McCammon, 193 W.Va. 229, 455 SE.2d 788 (1995). More
recently, wehddthet “[4] trid court’ sevidentiary rulings, aswdl| asitsgpplication of the Rules of Evidence,
are subject to review under an abuse of discretion standard.” Syllabus Point 4, Sate v. Rodoussakis,

204 W.Va. 58, 511 S.E.2d 469 (1998).

During her trid testimony, McCloud testified thet whilean employee of the St Water PSD
was attempting to repair thewater leak on her property in May 1995, he stated, “ Thereissuch adeep
hole, | can'ttouchit.” Counsd for the SAt Rock PSD objected to thisstatement ashearsay, andthe court
sustained the objection and instructed thejury to disregard that evidence. McCloud assertsthat the

Satement congtituted an admission by aparty opponent becauseit was made by an employeeof the Sdit

Rock PSD and therefore, was admissible evidence. We agree.

Rule801(d)(2) of the West VirginiaRulesof Evidence providesthat anadmissonby a

party-opponent isastatement which is not hearsay and thus, is admissible as subgtantive evidence. In



particular, W.VaR.Evid. 801(c)(2)(D), provides that “ a statement by the party’ s agent or servant
concerning amatter within the scope of the agency or employment, made during the existence of the
relationship” isan admission by aparty-opponent. Thisrulewasaso set forth in Syllabus Point 3 of
Canterbury v. West Virginia Human Rights Comm'n, 181 W.Va. 285, 382 S.E.2d 338 (1989):

A gatement isnot hearsay if the Satement isoffered againg aparty and

isagaement by his[or her] agent or servant concerning ametter within

thescopeof his[or her] agency or employment, made during theexigence

of the relationship. W.Va.R.Evid. 801(d)(2)(D).

Inthiscase, when the statement in question was made, the employeewas acting asan

agent/servant of the SAt Rock PSD. The satement was olovioudy within the scope of hisemployment as

it concerned thewater linewhich hewas attempting to repair. Conssquently, the Satement wasadmissble

M cCloud clamsthat thisstatement was not only admissible but was critical evidence
becauseit showed that the water linewas not properly repaired by the Salt Rock PSD. Clearly, the
evidencewas rdevant and the jury should have been given the opportunity to condder and weighitin light
of the other testimony and evidence presented a trid. Consequently, wefind that the circuit court erred

by excluding the statement as hearsay.

Wedsofindthat thecircuit court erred by granting judgment asamatter of law in favor

of Parsonsand the Salt Rock PSD. This Court has often stated that “[u] pon amotion for adirected



verdict,' dl reasonable doubts and inferences should beresolved in favor of the party against whom the
verdictisasked to bedirected.” Syllabus Point 5, Wagner v. Sne, 157 W.Va 391, 201 S.E.2d 260
(1973) (footnote added). In Syllabus Point 2 of Brannonv. Riffle, 197 W.Va. 97, 475 S.E.2d 97
(1996), we further explained that:

“““Uponamotiontodirect averdict for the defendant, every reasonable
and legitimateinferencefarly arisng from thetestimony, when conddered
initsentirety, must beindulged infavorably to plaintiff; and the court must
assume astruethose factswhich thejury may properly find under the
evidence.” Syllabus, Nichols v. Raleigh-Wyoming Coal Co., 112
W.Va 85[, 163 SE. 767 (1932) ].” Point 1, Syllabus, Jenkinsv.
Chatterton, 143 W.Va. 250[, 100 S.E.2d 808] (1957).” Syl. Pt. 1,
Jividen v. Legg, 161 W.Va. 769, 245 S.E.2d 835 (1978).

Wedso st forth our andard of review for the granting of amoation for adirected verdict in Syllabus Point
3 of Brannon:

The appellate standard of review for the granting of amotion for a
directed verdict pursuant to Rule 50 of the West VirginiaRulesof Civil
Procedureisde novo. On appedl, this court, after considering the
evidenceinthelight mod favorableto thenonmovart party, will sugainthe
granting of adirected verdict when only one reasonable concluson asto
theverdict canbereached. But if reasonable minds could differ astothe
importance and sufficdency of theevidence, adrcuit court'sruling granting
adirected verdict will be reversed.

Wenotethat Rule50 of theWest VirginiaRulesof Civil Procedurewas amended in 1998,
and theterm “directed verdict” was replaced with the phrase“judgment asameatter of law.” “The
amendment did not, however, afect either the Sandard by which atrid court reviews mations under the
rule or the standard by which an appellate court reviews atria court’sruling.” Barefoot v. Sundale
Nursing Home, 193 W.Va. 475, 482 n.7, 457 S.E.2d 152, 159 n.7 (1995).
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Atthedoseof McCloud scase-in-chief, thecircuit court granted judgment asameiter of
law infavor of thedefendants. The ruling waas based on the drcuit court’ sfinding that McCloud hed falled
to establish aprimafadie case of negligence againg ather of thedefendants. M cCloud mantainsthat she
offered expert testimony which established the cause of the land dlippage and questioned the

reasonabl eness of the actions of the defendants.

In Syllabus Point 2 of McCabe v. City of Parkersburg, 138 W.Va. 830, 79 S.E.2d
87 (1953), this Court recognized that “[a] landowner isentitled, exjure naturae, to lateral supportin
theadjacent land for hissoil.” At the sametime, weaso Sated that the owner of abuilding hasno right
of support fromtheland of adjacent owners. In other words, an adjacent owner isonly srictly ligbolefor
actsof omisson or commission that result in the withdrawal of lateral support to hisor her neighbor’s
property initsnatural Sate. Noonev. Price, 171 W.Va 185, 188, 298 SE.2d 218, 221 (1982). Thus,
“[anactionto recover damagesfor thelossof laterd support for abuilding cannot bemaintainedinthe
absence of negligence on the part of the party depriving such building of itslaterd support.” Syllabus Point

3, McCabe.

McCabe was an action of trespass on the case brought by a property owner againg the
City of Parkersourg for damagesfor the undermining and doughing away of her lot andthe settling of her
dwelling house dlegedly caused by the discharge of water from the City’ s sewerage system onto her
property. Indiscussing theliability of the City, this Court stated that “[&] municipdity, in the maintenance
of its sawerage sysem, owes only the duty of reasonable care to avoid damageto the property of others”

6



Syllabus Point 4, McCabe. Although the case sub judice relates to the maintenance of water lines, the
same sandard of careisgpplicable. Likeamunicipdity, apublic servicedidrictisapublic corporation
and palitical subdivison of thisState. W.Va Code § 16-13A-3 (1997). In addition, W.Va Code 29-
12A-4(c)(3) (1986) imposesliability for damages caused by apalitical subdivision's* negligent failureto
keep public roads, highways, sreets, avenues, dleys, Sdewaks, bridges, agueducts, viaducts, or public

grounds within the political subdivisions open, in repair, or free from nuisance].]”?

Inthiscase, McCloud aleged that Parsonswas negligent in excavating hisland for anew
driveway and the Salt Rock PSD was negligent in repairing itswater line. McCloud assarted thet asa
result of their combined negligence, alanddlide occurred which damaged her sawerage system and
ultimately destroyed her traller. Attria, McCloud presented tesimony from Craig Lyle acivil enginesr.
Lyle testified as follows:

[W]henwedid our andyd's welooked a thesaturation fromthe
top of the dopeto the septic system and we found thet you shouldn't have
afalure. Welooked at saturation of the bottom of the dope from a
leaking weter line, becausetherewasaleaking water linethat occurred
here. And combining those two saturation zones, thefactor of safety came
up thet it was below one, depending on what parameter you used for the
friction angleand the materid between them, the ssturation zones. So that
meant that you could done, if you hed alesking weter line, that thet could

“In Calabrese v. City of Charleston, 204 W.Va. 650, 515 S.E.2d 814 (1999), we
discussed the meaning of theterm “ aqueduct” asset forthinW.Va Code §29-12A-4(c)(3). Wedaed
that “the somewhat archaic term *aqueduct’ isused (mostly in older cases) to denote various sorts of
conduitsor channdsfor water--from ditchesin theearth to tunnds, cands, or pipes. See, eg., Sateex
rel. West Virginia Sand & Gravel Co. v. Royal Indemnity Co., 99 W.Va. 277, 286, 128 S.E.
4309, 442 (1925) (theterm * aqueduct’ isusad to denote amasonry sructure supplying fresh water to acity
water system).” Calabrese, 204 W.Va. at 657, 515 S.E.2d at 821.
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have caused the dope displacement. But the other Sdeisit’smargind.
Soit could have. Y ou get afactor of safety below and youalso get a
factor of safety above. Not too much above, but it’s possible.

Andthenwelook at can an excavetion donein combination of the
saturation and hill dope causealanddide. And that would bethe case of
Mr. Parsons excavation that he did at the toe of thedope. And with
excavation and saturation of thetop, that shouldn’t causealanddide
ather. It sthefactor of safety aboveone. It' snot agreet factor of safety,
butit's-- it saboveit. It'snot aslikely to occur.

But if you combined thetwo, if you combineasaturated dope

fromaleaking water linewith excavation, then your factor of safety is

subgantialy lower than one and, you know, it' spretty much of reesonable

degree of engineering certainty, youwill havealanddide. Andthat's--

that’ s one of the conclusions we came to, was the combination here.

And then theinformation, the dates asto when things occurred

becomecriticd. And theinformation that we haveisthat those dateslined

up asfar aswha when excavation was done and when thisdopefailure

occurred.

Lyledsotedtified that despite heavy ranfdl inprior years, McCloud' strailer had been on gableland until
thelanddide occurred. Thus, it was gpparent that McCloud' sland inits neturdl Sate was able to support
her trailer. Infact, it had done so for twenty-seven years.

Basad onLyle stesimony and the other evidence presented by McCloud, thisCourt finds
that when dl doubts are resolved in her favor, the evidence could support averdict for McCloud. We
bdievethat reesonable mindscould differ asto theimportance and sufficdency of theevidence. Aswehave
previoudy noted, “thered questionon amation for adirected verdict isnot whether aparty’ sevidence
on apoint provesthat point, but whether, when al inferences are resolved in favor of that party, the

evidence possibly could provethepoint.” Harmonv. Elkay Mining Co., 201 W.Va. 747, 754, 500



S.E.2d 860, 867 (1997) (citation omitted). Accordingly, wefind that the circuit court erred in granting

judgment as a matter of law in favor of Parsons and the Salt Rock PSD.

Therefore, for the reasons set forth above, thefind order of the Circuit Court of Cabdl
County entered on January 6, 1999, isreversed, and this case is remanded for anew trial.

Reversed and remanded.



