No. 26197 -- George\W. Thacker v. Workers Compensation Divison and Sted of Wes Virginia, Inc.

FILED RELEASED
Starcher, C.J., concurring: March 1, 2000 March 3, 2000
DEBORAH L. McHENRY, CLERK DEBORAH L. McHENRY, CLERK
SUPREME COURT OF APPEALS SUPREME COURT OF APPEALS
OF WEST VIRGINIA OF WEST VIRGINIA

| am compdledtowriteaconcurrenceinthiscaseby thesmple, frudrating fact thet, if the
Workers Compensation Divison, the Office of Judges, and the Workers Compensation Apped Board
would routinely follow the law, then this appeal would have been totally unnecessary.

Theissueinthisgoped wasquitesmple: adameant recaved apermanent partid disability
awadfromtheWorkers Compensation Divison based upon thedameant’ sreliabletest evidence showing
the claimant had abreething impairment caused by occupationa pneumoconioss. Theemployer later
introduced reliabletest evidence showing thedameant had no breathing impairment. The“ruledf liberdity”
in generd, and West Virginialaw and Javinsv. Workers Compensation Commr, 173 W.Va. 747,
320 S.E.2d 119 (1984) in particular, mandate that aclaimant should recaeive the highest percentage of
disability which can be determined by reliable test evidence; as per usud, the Office of Judgesand the
Apped Board ignored the law and Javins and affirmed the entry of an order giving the claimant the
lowest percentage of disability.

The“ruedf liberdity” gpplied by themgarity opinionisnat somewacky guiddine dreamed
upinthelast few yearsby out-of-touch“liberds.” Itisasmplepropostion, basedin centuriesof common
law, andincorporated into thefirst workers' compensation systemscreeted in Germany at theend of the
19th century andin England at the beginning of the 20th century. Beforethe Legidature even crested our

workers compensation system, this Court set out the basisfor therule of liberdity in 1910, saying, “Thet



whichisplainly within thepirit, meaning and purpose of aremedid satute, though not therein expressed
Interms, isasmuch apart of it asif it were o expressed.”  Syllabus Point 1, Hasson v. City of Chedter,
67 W.Va 278, 67 S.E. 731 (1910).

Wes Virginiacreated itsstatutory workers compensation system through the adoption
of acomprehensve, remedia Satutory schemein 1913, and asdiscussed inthe mgority opinion, therule
that evidenceisto beliberdly interpreted in favor of adamant was Satutorily embodied in W.Va. Code,
23-1-15[1923).

Fromthebeginning, theworkers compensation commissoner and the courtsgpplied the
workers compensation datuteswith the“ goirit, meaning and purposs’ of the Workers Compensation Act
inmind. The“sairit, meaning and purposg’ of the Act wasto assureevery workers compensation daimeant
that limited medical and wage benefitswould be quickly paid whenever adamant wasinjured inthe course
of and asareault of their employment, regardless of who was a fault for theinjury. Inreturn, theemployer
would berdieved of any commorHaw tort lidaility tothedament. That wasthe“trade” the bargained-for
tit-for-tat. Thecdamant gave up hislawsuit, and in return got aright to the speedy payment of medica
benefits, gpeedy payment of aportion of hiswages, and aspeedy lump sum settlement if theinjury was
permanent.

Under the“ruledf liberdity,” adament issupposad to begiven thebenefit of al ressonable
Inferencesthat can be drawn from the evidence in support of hisor her dam. A damantisnot heddtoa
high standard of proof; the claimant must only provide evidence sufficient to make areasonable person
concludethat aninjury or disease existsand can be attributed to aworkplace hazard. Aswedatedin

Eady v. State Compensation Comm'r, 148 W.Va. 5, 11, 132 S.E.2d 642, 646 (1963):
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thedamant inaworkmen' scompensation caseisnot required to etablish

hisdam by dear and unequivoca proof butisonly required, insatisfying

the burden of proving hisclam, to estadlish it by evidence sufficient to

make areasonabl e person conclude that the claimant wasinjured while

performing his duties in the course of his employment][.]

Inresponsetothedamant’ sevidence, theemployer bearstheburden of showing to some
degreeof cartainty that the daimant does not have aninjury or disease, or wasnot injured onthejob. As
we stated in Syllabus Point 2 of Dunlap v. Sate Workmen' s Compensation Comm'r, 160 W.Va.
58, 232 S.E.2d 343 (1977):

If aninjured employee provides some evidenceto demongrate that a

particular injury did arisefrom the subject industrial accident, absent

evidencewhichto somedegreeof cartanty atributestheinjury toacause

other than the subject accident, it will be presumed to have resulted from

such accident.

Therule stated in Dunlap in interpreting the statute is not intended to eiminate the
clamant’ sburden of proving that heor she sustained aninjury or diseasein the course of and asaresult
of their employment. The damant mugt sill show that hisor her injury or diseaseistied to aworkplace
accident or hazard. W.Va. Code, 23-1-15, asinterpreted by this Court, merely provides* aninference
that favorstheinjured employes and, in effedt, it requiresthe employer to prove to some degree of cartanty
that theinjury did not occur from theindustrial accident, if the employer isto prevail on the point.”
Dunlap, 160 W.Va. at 64, 232 S.E.2d at 346.

Inalawsuit, aclaimant must provefault and injury by apreponderance of theevidence,
Inaworkers compensation clam, the clamant must only introduce enough evidencefor areasonable

person to say the clamant hasan injury, and that it occurred in the course of and as aresult of the

clamant’' sjob. Theemployer bearsthe burden of proving with certainty that theinjury did not occur, or
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that it did not occur inthe course of and asaresult of thedamant’sjob. If both Sdesintroduce balanced
evidence, inthethemeof a“did s0- did not” argument, thentherule of liberdity tipsthe scalein favor of
the claimant.

Betweenthedamant and theemployer isthe Workers Compensation Divison, whichis
supposed to act gpeedily in anadminigtrative cgpacity, unbound by any notionsof an adversarid system
of proof. Aswe discussed in Meadowsv. Lewis, 172 W.Va 457, 469, 307 S.E.2d 625, 638 (1983):

Under our datutes, the[workers compensation] commissoner’ sroleis

that of areferee only when disputes arise between contestants.

Otherwise, the commissioner servesin an adminigrative fact-finding

cgpadity thet isnot bound by thetraditiona rules operativein an adversary

sysem. The[Workers Compensation] Actisdesigned to compensate

injured workers as speedily and expeditioudy aspossblein order that

injured workers and those who depend upon them for support shal not

beleft destitute during aperiod of disability. Thebenefitsof thissystem

accrue both to the employer, who isrelieved from common-law tort

liability for negligently inflicted injuries, and to the employee, whois

assured prompt payment of benefits.

Thereasonthe Divisonissupposed to act without any notionsof an adversarid sysem of
proof, and therey condrue evidenceliberdly infavor of thedamant, isto assure the daimeant thet benefits
will bequickly paid. Whenthe Divison deviatesfrom thisrole, and failsor refusesto examine evidence
withtheruleof liberdity inmind, thedamant and theemployer are denied the solebenefit of theworkers
compensation system: aprompt, hasde-freeresolution of thedam. Indeed, every dam becomesacodly,
miniature lawsuit, requiring the damant and the employer to oend hundreds, if not thousands, of dollars
onmedicd testing and expert tesimony. Casesdrag out for years-- theindant casewasfiledin 1991, and

9yearslater theclamant’ sawardis4ill inlitigation. Claimantsand employers become embroiledina



cogtly, time-consuming, bureauicratic gameof roulette, fraught with uncertainty, and the courts become
clogged with appeals from litigants wanting to take one more turn at spinning the wheel.

If the Dividon, the Officeof Judges, andtheWorkers Compensation Apped Board would
Seadfestly, consstently gpply theruleof liberdity, most of thelitigation and appedls, and their concomitant
costs, would vanish. For example, if the claimant’ sdoctor produced acompetent report saying the
clamant had an injury with a10% impairment, under therule of liberdity it would be pointlessfor the
employer to spend thousands of dollarsto repesat thetest. If the employer’ s doctor reported alower
percentage of impairment, it would be disregarded:; if the employer’ sdoctor reported ahigher percentage
of impairment -- well, such areport would probably never seethelight of day. Intheend, the Divison
would quickly pay thedamant benefitsfor a10% permanent partid disability, and yearsof litigation over
who has the “more reliable” test results would be avoided.

Every chamber of commercein Americahes, a onetime or ancther, gonein front of every
datelegidatureand proclaimed that “therule of liberdlity iskilling businessin thisstate” and has begged
thelegidaureto abolish theprinciple. Thisargument ignoresthe fact that every workers compensation
sysgeminevery daeusestheruleof liberdity. It dsoignoresthefact that, in the absence of therule of
liberdity, theworkers compensation system becomes an unreasonably redrictive dterndtive to the court

system. West Virginia s Congtitution guaranteesits citizens accessto the courts' -- the workers

"West Virginia Congtitution, Art. 111, section 17, states:

The courtsof this State shdl be open, and every person, for aninjury
doneto him, in hisperson, property or reputation, shall haveremedy by
due course of law; and judice shdll beadminisered without e, denid or
delay.



compensation sysemiscondtitutionaly acceptableonly becauseitisaspeedier, morecertain dternative
to the court sysem dueto therule of liberdity. If theruleof liberdity isdiminated, ctizens are deprived
of accessto areasonabledternativeto the courts-- and therefore, the congtitutiondity of theworkers
compensation system would be called into question.

| aminfull agreement with themgority’ sgpplication of Javinsin thiscase, but | would
have gonefarther. Inrecent years, | have seen employer’ sattorneys contending that becausethefactsin
Javinsconcerned theuseof blood gastestsand bresthing testsin determining thedegree of aclamant’s
impairment, that theliberdity rulegpplied in Javins should gpply only to casesinvolving thosetestsand
no other. Thisisaridiculousargument. Theruleof liberdity gopliesto al agpects of an occupationd
pneumoconios's clam, indluding the determination of whether or not a.claimant has pneumoconios's,
whether aclaimant hasany respiratory impairment, and whether the pneumoconiosisor respiratory
impairment is linked to some occupationa hazard.

Timeand again this Court isasked to review cases where the Office of Judgesand the
Apped Board havefalled togoply therule of liberdity to disoutes over x-ray evidence of the exisence of
pneumoconiogs, or faled apply theruleto disoutes over whether abreething impairment such asaghma
Islinked to exposureto dugts, chemicalsor fumesin theworkplace. Whilel think these disputesare
covered by Javins, | would dispense with this problem by adopting the following syllabus point:

If the partiesto aworkers compensation claim introduce reliable,

conflictingevidenceabout theexistence of occupationd pneumoconios's,

or reliable, conflicting evidence about the existence or degree of

respiratory impairment caused by or attributableto exposureto dust or

other hazardous materialsin the course of the employment, then the

Workers Compensation Divison, theWorkers Compensation Officeof
Judgesand the Workers Compensation Apped Board must award the
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clamant benefitsbased upon therdiable evidencetha showseither the

existence of occupational pneumoconiosisor the highest degree of

respiratory impairment. The claimant must be given the benefit of dl

reasonableinferencestherecord will dlow, and any conflictsin evidence

must be resolved in favor of the claimant.

Oneother issuenot discussed by themgority opinion meritsattention. Weexplicitly held
inJavinsand Persiani v. SMCC, 162 W.Va. 230, 248 S.E.2d 844 (1978) that the Division, Office of
Judgesor Apped Board may only disregard evidencethetis“ unrdigble” Whether evidenceisunrdiable
isalegd determination to be made by thefinder of fact, i.e, the Divison or Office of Judges, and not the
Occupationa PneumoconiossBoard. TheOccupationa PneumoconiossBoardwasmerely crested as
apand of expertsto provideadviceto theWorkers Compensation Commissioner on questionsarising
in occupationa pneumoconiosscases. SeeW.Va. Code, 23-4-8a[1974]. The Board was not crested
asthefind arbiter of thedamant’ smedica condition, nor thefind authority on whether thedaimant's; the
employer’ sor theBoard' sevidenceisrdiableor probative. To hold otherwisewould makethe Board the
judge, jury and solewitnessin every proceeding, thereby throwing conditutiona due process protections
tothewind. Insum, whether theevidence of aparty isunrdiableisadetermination that must be mede by
andfirmativeshowing by thepartiesintherecord, and such an afirmativeshowing canindudetheopinions
of the members of the Occupational Pneumoconiosis Board.

Additiondly, thefinder of fact may not rely upon* only probableor conjecturd reasonsor
causes’ asabasisfor disregarding evidence. Pripich v. Sate Compensation Comm'r, 112 W.Va
a™M3, 166 SE. a 5 (1932). Inaother words, the party attempting to chalenge the sugpect evidence must
Introduce some pedific, credible proof thet aparticular test resultisunrdiable. The unsubstantiated opinion

of an expert, induding themembersaof the Occupationa PneumoconiossBoard, that aparticular piece of
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evidenceis" unreliable’ isitsaf unacceptable. Theexpert opinion must be accompanied by specific,
credibleevidenceor testimony that the suspect tet resultisunrdiable. And, of course, the opposing party
must be given an opportunity to develop their own evidenceto refute that expert’ sopinion regarding
unreligbility, because* according peculiar weight to aparticular expert without prior noticeor forma rules
in that regard [is] clearly wrong.” Persiani, 248 S.E.2d at 849.

Lastly, the Code of Sate Regulations establishes eight specific circumstances where
a pulmonary function test must be deemed unreliable.

Theeffort shall bejudged unacceptable and cannot be considered in
evaluating pulmonary functional impairment when the subject:

(1) Has not reached full inspiration preceding the forced expiration; or
(2) Has not used maximal effort during the entire forced expiration; or

(3) Hasnot continued the expiration for a leest five (5) secondsor until
an obvious plateau in the volume-time curve has occurred; or

(4) Hasan obstructed mouthpiece or aleak around the mouthpiece
(obstruction duetotonguebeing placedinfront of mouthpiece, fseteeth
falling in front of mouthpiece, etc.); or

(5) Has coughed or closed his glottis; or

(6) Hasan unsatisfactory start of expiration, one char-acterized by
excessve hestation (or false garts), and therefore did not alow back
extrapolation of timezero (0) (extrapol ated volume onthevolume-time
tracing must be less than ten percent (10%) of the FVC); or

(7) Hasan excessvevarigbility between thethree (3) satisfactory curves.
The variation between the two (2) largest FEV,’ s of the three (3)
satisfactory tracings should not exceed saven percent (796) of thelargest
FEV, or one hundred (100) ml, whichever is greater.

(8) Predicted values are derived from Kory’s Nomogram.
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85 Code of Sate Regulations 1, § 20.8.5(b). Thefirst seven paragraphsof theregulation arefairly
clear. However, thelast paragrgph of theregulationisunclear, and refersto“ Kory’ sNomogram,” atable
of predicted breething volumesfor “average’ individudsagaing which adamant’' sbreathing test results
would bemessured. SeeRossC. Kory, é al., “TheVeterans Adminidration - Army Cooperative Study
of Pulmonary Function,” 30 Am. Jour. of Medicine 243 (1961). For reasons not apparent from the
regulation, it gopearsthat any pulmonary function test of aclameant thet ismeesured againg the predicted
function capacity established by the Kory study isinherently unreliable.

Whilethelanguage of thelast paragraphin theregulationisclumgly phrased, read in
context the regulation meansthat apulmonary function test result “ shdl bejudged unacoeptable and cannot
be consdered in eva uating pulmonary functiond impairmentwhen. . . [the] predicted vduesare derived
from Kory’ sNomogram.” | cannot determinefromtherecord inthiscasethe statistica source of the
predicted breathing volumes that were used to determine the degree of the appellant’ s breathing
impairment. Butif thesourcewasthe K ory sudy, thenthosetest resultswould beautometicaly unrdigble
and void under the Division’ s regulations.

Intheingant case, the Occupational Pneumoconiods Board did not mekereferenceto any
of theeight factorslisted in 85 Code of Sate Regulations 1, 20.8.5(b). Instead, the Board dismissed
the damant’' smedica evidence becausethe employer’ sevidencewas“morerdiadle” Whileapand of
doctorsmight objectively find apiece of evidence“morerdiable” thetest under theruleof liberdity is
“what evidenceisrdiableand most favorabletothedamant.” Thedamantispresumed to haveoneshot

a getting any bendfitsfor apermanent disability -- if the pand of doctors guesseswrong, or the“more



religble’ evidenceis somehow inherently, unnaticegbly flawed, then the damant haslogt hisone shot a
being compensated for his work-related injury.

| therefore concur with the magjority’ s opinion awarding benefits to the claimant.
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