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SYLLABUSBY THE COURT



1. “Inangpped fromanalegedly inedequatedamageaward, theevidenceconcarning
damagesisto beviewed mog strongly infavor of thedefendant.” SyllabusPoint 1, Kaiser v. Hendey,
173 W.Va. 548, 318 S.E.2d 598 (1983).

2. “Wewill not find ajury verdict to beinedequete unlessit isasum so low thet under
thefactsof the casereasonable men cannot differ about itsinadequacy.” SyllabusPoint 2, Fullmer v.
Swift Energy Co., Inc., 185 W.Va. 45, 404 S.E.2d 534 (1991).

3. Inawrongful degth action, this Court will st asde andlegedly inadequate verdict
when it can be seen that the jury was mided or was motivated by passion, prejudice, partidity, or
corruption. Iningtanceswhere the evidence does not indicate and the plaintiff does not aver thet thejury
wasmided or mativated by passon, prgjudice, patidity, or corruption, this Court will set asdean dlegedly
inadequate verdict inawrongful death action only wheretheverdict isso low that under thefactsof the

case reasonable men cannot differ about its inadequacy.



Maynard, Chief Justice:

Thegppelant and plaintiff below, WilmaE. Vargo, Executrix of the Edtate of MarthaJ.
Fornari, appeals the October 30, 1998 order of the Circuit Court of Brooke County denying the
appellant’ smotion for anew trid ontheissue of damages! After careful consideration of theissue, we

affirm the judgment of the circuit court.

FACTS

At about 10:30 p.m. on November 27, 1995, Martha Jean Fornari (hereinafter “Mrs.
Fornari” or “thedecedent”) waswaking acrossanintersectionin Wellsburg, Brooke County, when she
was sruck and killed by an automobiledriven by the defendant, SandraPine. Asaresult, the gopellant,
WilmaE. Vago, Mrs Fornari’ ssepdaughter and theexecutrix of her estate, brought an action againg the
appellees, Sandra L. Pine (Mrs. Pine) and her husband, David J. Pine, dleging, inter alia, that Mrs.

Pine's negligent operation of her vehicle caused the death of Mrs. Fornari.?

'Origindly, theappelant aleged that thedircuit court erred in denying judgment asameatter of lav
ontheissueof comparativenegligence. During ord argument beforethis Court, however, the gppel lant
waived or abandoned thisissue.

An addition, thegppelant sued the City of W lsburg for falureto properly maintain thetrafficlights
and sgndsat theintersectioninwhich Mrs. Fornari waskilled. Prior totrid, thecity settled withthe
appellant for the sum of $20,000.



Attrid, evidencewasadduced that Mrs. Fornari waswalking fromwest to east acrossthe
intersaction, had completely crossed threelanes of traffic and wasnearly to the opposite sdewak when
shewasstruck by Mrs. Fine svehiclein the eastern portion of the northbound lane. The partiesagreed
that itwasvery dark outsde. Mrs. Pinewastraveling about 43 to 45 miles per hour and had thegreenlight
when traveling through the intersection. Therewas aso testimony that the highway to the south of the

intersection is flat and free of curves.

Other evidencewasheavily contested. Therewas conflicting testimony concerning how
hard it wasraining the night of the accident. Also in dispute waswhether Mrs. Fornari was sruck inthe
southern end of theintersection wheretheroadway wasilluminated by thelightsof anearby busnessor
a theintersection’ snorthern endwhichwasdark. Theappd lant presented evidencethat Mrs. Fornari was
wearing apink jacket, and thegppd lee countered with testimony that Mrs. Fornari wasdressed in dark
colors. Findly, therewas controverted evidencethat thegppdleewasdistracted by avehicleto her left,

which was driven by afriend of the appellee, immediately prior to striking Mrs. Fornari.

Concerning dameages, the parties stipulated to medical and hospital expensesinthesum of

$18,837.50 and funerd expensesinthesum of $5,879.86. The appdlant presented expert testimony that



Mrs. Fornani’ slossof incomeamounted to $172,616.972 Findly, the appdlant presented uncontroverted

testimony of the close relationship between Mrs. Fornari and the appellant.

Atthedoseaof thetrid, thejury found that the negligence of both the appeleeand Mrs.
Fornari caused and contributed to theaccident. Thejury apportioned 51% of thetota negligencetothe
agopdleeand 49% to Mrs. Fornari. Thesum of $18,837.50 was awarded to the gopdlant for hospitd and
medica expensesand $5,879.86 wasawarded for funerd expensesfor atota amount of $24,717.36in
damages Thejury awarded nothing for mental anguish, lossof incomeand lossof sarvices. Initsjudgment
order, the circuit court awarded a total of $16,119.02 to the appellant.*
.

STANDARD OF REVIEW

Initially, we note that,

[alsagenerd proposition, wereview acircuit court’ srulingson
amotion for anew trid under an abuse of discretion standard.
Thus, in reviewing chdlengesto findings and rulingsmade by a
circuit court, we apply atwo-pronged deferentia standard of
review. Wereview therulingsof the circuit court concerninga

*The expert explained that Mrs. Fornari’ sincome was $1,427.00 per month, and her life
expectancy was 11.37 years. (Mrs. Fornari was 76 years of age at the time of her death). The
multiplication of thesetwo numbersis$194,699.98 grossincome. Thisamount wasreduced toitspresent
value of $172,616.97.

*Thisamount represented $24,717.36 plusinterest in the sum of $6,087.59 ($30,804.95), less
49% negligence on the part of Mrs. Fornari, which comesto ajudgment of $15,710.52. Added to this
number were costs and interest to accrue from May 15, 1998, at therate of 10% per annum, until paid,
totaling $408.50 as of August 3, 1998, the date of the order.
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new tria and itsconcluson asto the exisence of reversbleerror

under an abuse of discretion standard, and wereview thecircuit

court’ sunderlying factua findings under aclearly erroneous

standard. Questions of law are subject to a de novo review.
Tennant v. Marion Health Care Foundation, 194 W.Va. 97, 104, 459 S.E.2d 374, 381 (1995)
(atation omitted). Additiondly, weheldin SyllabusPoint 1 of Kaiser v. Hendey, 173W.Va 548, 318
S.E.2d 598 (1983), that “[i]n an apped from an alegedly inadequate damage award, the evidence
concerning damagesisto beviewed mog srongly infavor of thedefendant.” With these sandardsasour

guide, we now consider the issue before us.

DISCUSSION

The soleissueiswhether thejury’ sverdict was so low under the factsthat reasonable
persons could not differ asto itsinadequacy. The appdllant notes that the verdict amountsto only
$9,622.93, after deducting the pogt-judgment interest, which isless than the uncontested and stipulated
medica and funera expenses. The gppellant further opinesthat the jury awarded nothing for mental
anguish, lossof incomeand loss of services despite uncontested evidencethat showed $172,616.97 inlost

income and a close relationship between Mrs. Fornari and the appellant.



Todeterminethegpplicablelaw in reviewing the complained of verdict, asurvey of the
relevant casesishelpful. ThisCourt hason severd occasionscongdered chdlengesto dleged inadequate
verdictsinwrongful death actions. In Hawkinsv. Nuttallburg Coal & Coke Co., 66 W.Va. 415, 66
S.E. 520 (1909), acod company employeewaskilled and his administrator brought awrongful deeth
actionagaing thecod company. Thejury rendered averdict for the plaintiff for $500in damages, and the
plantiff moved the court to st asdethe verdict becauseit was so smdl thet it evinced passon, prejudice,
or corruption. Thecircuit court set aside the verdict and awarded the plaintiff anew trid, and the cod
company appealed. This Court held that the circuit court erred in setting aside the verdict and stated:

We have held that, where amotion to set aside averdict is
because of excessveor inadequate damages, the court must not
encroach onthe province of ajury. Inther assessment in tort
casesthereisno fixed measure, asin cases of contract. Thisis
the casein actionsgenerdly. But inthe caseof an action under
the statute for the desth of aperson thisis peculiarly the case,
Our decisonsgototheeffect thet thejury, in such cases, isunder
the gatutegiving theaction absolutdy thejudge of the amount of
damages, and itsfinding cannot be disturbed unlessthe court can
see that the jury was actuated by passion, prejudice, or
corruption.

Id., 66 W.Va at 416, 66 SEE. a 520 (citations omitted). The Court further said that the presence of

passion, prejudice, or corruption cannot be presumed from the mere amount of the verdict.

Legg v. Jones, 126 W.Va. 757, 30 S.E.2d 76 (1944), concerned a sixteen-year-old
hedthy, industrious, and energetic youth who was struck and killed by an automobile while delivering
newspapersin the early morning. At trid, thejury awarded damagesin the amount of $1000 againg the
driver of the automohile, and the plaintiff appeded dleging, inter alia, that the verdict was so inadequiate
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asto show hias, fraud, partidity, corruption, and prgudice. This Court recognized adistinction between
wrongful deeth and other tort actions, Sating thet “[i]n actionsto recover for deeth by wrongful act, negledt,
or default under the statute, it isthe peculiar right, aswell asthe duty, of thejury to fix the amount of
recovery. Theright isconferred and the duty imposad by the gatutewnhich givestheright of action.” 1d.,
126 W.Va at 762, 30 SE.2d a 79. The Court aso restated, in syllabus point 2, the law set forthin
Hawkins:
In an action for death by wrongful act the jury isthe

arbiter of theamount of damage, and itsfinding will not be set

addefor thereason that therecovery isinadequate, unlessit can

be seen that the jury wasmided or was motivated by passion,

prejudice, partiality or corruption.
In addition, the Court noted, citing Hawkins, that “meagerness of the verdict aloneis not asufficient
reason to &t [theverdict] asde” Legg, 126 W.Va at 763, 30 SE.2d a 79. Finding no evidence of

improper motives which could have influenced the jury, the Court affirmed the verdict.

In Kesner v. Trenton, 158 W.Va 997, 216 S.E.2d 880 (1975), thejury found for the
plantiff on the question of liability where plaintiff’ stwo daughtersdrowned in alake operated by the
defendant. Thejury avarded only funerd expenses, and the drcuit court awvarded new trids on the ground
that the verdictswereinadequate asamatter of law. The defendant appealed and argued that thetrial
courtisforbiddento set asdeaverdictinawrongful death action onthe ground of inadequacy done. This
Court agreed. Relying onthe Hawkinsand Legg cases, the Court first noted that it had been “definite

and conggtent initsview to limit review of jury verdictsin degth cases,” recognizing “that thejury’s



enlightened conscienceisthe sole measure of damages.” Kesner, 158 W.Va at 1007, 216 SE.2d at
886. Thus, the Court held in syllabus point 1:
Whereajury findsadefendant lidblein awrongful death
action, it hasabsolute discretion, without regard to proof of actua
damages, pecuniary lossand thelike, to make any award it deems
“farandjud . ..” andthetrid court’ssubmissontothejury of a

verdict form which embodies thedirections of W.Va. Code
1931, 55-7-6, as amended, is not error.

The Court further hddin syllabus paint 7 thet “ [t he meagermess of averdict inawrongful
deeth action is not sufficient reason to set it asde; to beinadequate at law, averdict must have resulted
fromerror inthe caseor fromjurors misconduct.” Finding no evidencethat thejury wasmotivated by
passion, pregudice, partidity, or corruptionintherendition of theverdicts, the Court found that theverdicts
werenotinadequate. However, the Court affirmed the circuit court’ saward of new trid sbecauseit found

that improper jury instructions were given.®

*Under the 1967 version of W.Va Code § 55-7-6, in effect when Kesner was decided, therewas
a$10,000 cap onwrongful desth damages; a$100,000 cap on compensatory damagesarising fromthe
deeth; and dameageswere provided for reasonablefunerd, hospita, medica and other expensesincurred
asaresult of thedeeth. Although thewrongful desth statute did not, at thet time, providefor damagesfor
sorrow and menta anguish, this Court had recognized in Samper v. Bannister, 146 W.Va. 100, 118
S.E.2d 313 (1961), superseded by statute as stated in Jackson v. Cockill, 149 W.Va. 78, 138
SE.2d 710 (1964), that grief and sorrow of the beneficiaries are proper dements of damage under the
wrongful death statute.

Thecurrent verson of W.Va Code § 55-7-6 containsno limit on awards of damages.
It further provides at (c)(1),

Theverdict of thejury shall include, but may not be

limitedto, damagesfor thefallowing: (A) Sorrow, mental anguish,

and solacewhich may indude sodiety, companionship, comfort,
(continued...)



In Martin v. Charleston Area Medical Ctr., 181 W.Va. 308, 382 S.E.2d 502
(1989), the Court added anew componant toits review of dlegedy inadequate damegesin wrongful desth
cases. InMartin, the decedent died asaresult of adiagnostic procedureat the Charleston AreaMedical
Center (CAMC). Intheresulting wrongful desth action, the decedent was assessad 40% negligence and
the defendants were assessed atota of 60% negligence. Thejury awarded damagesin the amount of
$250,000 and the plantiff appeded dleging an inadequate verdict. The Court dated asthe gpplicablelaw:

Inatort action arisng fromwrongful death for dleged
medica ma practicethis Court will set asdeajury verdict and
avardanew trid ondl issueswhere (1) thejury verdict isdearly
Inadequate when the evidence on damagesis viewed most
srongly infavor of defendant; (2) liability iscontested and there
Isevidenceto sugtainajury verdict infavor of ether plaintiff or
defendant; and (3) the jury award, whileinadequate, isnot so
nomind under the evidence asto permit the court to infer that it
was a defendant’ s verdict perversely expressed.

Syllabus, 1d., 181 W.Va 308, 382 S.E.2d 502 (1989). Nevertheless, the Court turneditsdecisonto
reverse the verdict, at least in part, on the Legg analysis. The Court explained:
In the case before us our decisionisinformed to some
extent by thefact that the plaintiff isablack woman suing for the

desath of ablack husband and father on behdf of hersalf and four
black children. Incasesof thistypeinvolving whiteplaintiffs,

>(....continued)
guidance, kindly offices and advice of the decedent; (B)
compensation for reasonably expected lossof (i) income of the
decedent, and (ii) services, protection, care and assistance
provided by the decedent; (C) expensesfor the care, treatment
and hospitalization of thedecedent incident to theinjury resulting
in death; and (D) reasonable funeral expenses.



when plaintiffsprevail at all, theawards. . . are substantially
higher.

Martin, 181 W.Va. at 312, 382 S.E.2d at 506.

The next casein our review, and the one on which the gppdlant bases her argumernt, is
Linvillev. Moss, 189 W.Va. 570, 433 S.E.2d 281 (1993). In Linville, the decedent was attempting
toassg thedriver of atractor trailer to back histruck onto the highway when the decedent was struck and
killed by another automohile. Thedecedent wasaforty-one-year-old unemployed maewho had assumed
mog of therespongbilitiesof thehousehold and thecareof histwelve-year-old stepson. Testimony at trid
reveded $3,719infunerd expensesand an estimated va ue of replacement servicesof $240,180. Thejury
returned averdict of $4000 for reasonablefunerd expenses, ng forty-nine percent negligencetothe
decedent, twenty-six percent negligenceto thedriver of the automobile that struck the decedent, and
twenty-five percent negligenceto the company that owned thetractor traller. Thejury awvarded nothing
to decedent’ swife and son for loss of services, sorrow, menta anguish, or companionship. The circuit
court denied the gppd lant’ smation to set asdetheverdict and to avard anew trid on al issuesor Smply

on the issue of damages.

In reviewing the verdict, we applied asmilar standard asthat in Martin and stated in
Syllabus Point 4 that:
“*Inacivil actionfor recovery of damagesfor persond
injuriesinwhich thejury returnsaverdict for the plaintiff whichis

meanifestly inadequatein amount and which, inthat respect, isnot
supported by the evidence, anew tria may be grantedto the
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plantiff ontheissueof damagesontheground of theinadequacy
of theamount of theverdict.” Syl. Pt. 3, Biddlev. Haddix, 154
W.Va. 748, 179 S.E.2d 215 (1971).”
The Court found that the damages wereinadeguate and remanded the meatter for anew trid solely onthe

Issue of damages.

Finaly, inMoorev. . Joseph’ sHospital of Buckhannon, No. 27460 (W.Va. filed

July 7, 2000) (per curiam), we affirmed an dlegedly inadequate verdict of $150,000 in awrongful degth
medica mdpracticeaction. Therewe sat forth the goplicable tandard of reviewing an dlegedy inedequiete
verdict in wrongful death cases, in part, as follows:

InKess v. Leavitt, 204 W.Va. 95, 185, 511 S.E.2d 720, 810

(1998), this Court observed that “in the absence of any specific

rules for measuring damages, the amount to be awarded rests

largely inthe discretion of thejury, and courts are reluctant to

interfere with such averdict.” (Quoting 22 Am. Jur. 2d

Damages § 1021, at 1067 (1988) (footnote omitted).

Generdly, “[w]ewill not find ajury verdict to beinadequate

unlessit is a sum so low that under the facts of the case

reasonable men cannot differ about itsinadequiacy.” Syl. pt. 2,

Fullmer v. Swift Energy Co., Inc., 185 W.Va. 45, 404

S.E.2d 534 (1991).

Moore, dlip op. at 5.

Atfirg glance, atensoninour law issuggested by thissurvey of wrongful death cases.
Hawkins, Legg, and Kesner hold that averdict inawrongful death action will not be set asde unless
it can be shown that thejury was mided or was mativated by passion, prgjudice, partidity, or corruption.

The recent cases of Martin, Linville, and Moore essentidly indicate that ajury verdict will be set aside
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if itisclearly or manifestly inadequate or so low under thefacts of the case that reasonable men cannot
differ about itsinadequacy.® We believe, however, that these two lines of cases can be harmonized by
goplying themto different drcumstances. The Legg andysis goplies specificaly to thosewrongful death
casesinwhich evidence of jury passion, prgudice, partidity, or corruptionisfoundintherecord or raised
by the partiesin their pleadingsto this Court. TheMartin and Linvilleanayss, on the other hand, is
gpplicableinthosecasesinwhichthereisnoevidenceor dam of jury misconduct, but indeed itisaverred
that the amount of damagesisunreasonably low and at variance with the evidence adduced at tridl .
Therefore, rather than reading Martin/Linvilleasaclear break withthe Legg analys's, we bdievethat
Martin/Linville provide astandard for reviewing alegedly inadequate verdictsin wrongful desth cases

where there is no evidence or claim of jury misconduct.

°Asdluded to in Hawkins and Legg, this Court has traditionally made a distinction between
wrongful deeth and other typesof tort cases. Thisdidinction semsfrom thefact that, unlike actionsfor
property damage or persond injury, an action for wrongful death did not exist a common law. Infact,
therewasno right to recover in awrongful death action until after the British Parliament passed Lord
Campbdl’sAct in 1846. Smith v. Eureka Pipe Line Co., 122 W.Va. 277, 8 S.E.2d 890 (1940).
Becausetheright to suefor wrongful degth is created purdy by statute, we have, on various occasions,
meade distinctionsin our jurisprudence between wrongful death casesand persona injury cases. For
example, in Miller v. Romero, 186 W.Va. 523, 413 S.E.2d 178 (1991), we determined that the
discovery rule which extends the satute of limitationsin medica ma practice clams cannot be used to
extend thefiling period inawrongful degth action. Wereasoned that the bringing of asuit withintwo years
fromthedesth of the person, asrequired by W.Va Code 8§ 55-7-6, isan essentid element of awrongful
death action and not astatute of limitation. Wehedin Syllabus Point 2 of Miller that “[t]he two-year
period which limitsthe timein which adecedent’ s representative can file suit isextended only when
evidenceof fraud, misrepresentation, or conced ment of materid factssurrounding thedeathispresented.”
See also Pennington v. Bear, 200 W.Va. 154, 488 S.E.2d 429 (1997). In Hawkins, Legg, and
Kesner, the peculiar nature of wrongful degth actionsresultedinamorelimited review by this Court of
challenged jury verdictsin such cases.
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Accordingly, weholdthat inawrongful death action, thisCourt will set asdeanalegedly
Inadequate verdict when it can be seen that thejury wasmided or was motivated by passon, prgudice,
patidity, or corruption. Iningtanceswherethe evidence does not indicate and the plaintiff does not aver
that thejury was mided or motivated by passon, prgudice, partidity, or corruption, this Court will set aade
an alegedly inadeguate verdict in awrongful desth action only wherethe verdictisasum solow that under

the facts of the case reasonable men cannot differ about its inadequacy.

Intheindant case, therecord does not indicate that the jury was mided or was motivated
by passon, prgudice, partidity or corruption. Further, the partiesdo not diteto the Legg andyssin their
briefsto thisCourt. Ingteed, the question presented to this Court by the gppellant iswhether thejury’s
verdict was so low under the facts that reasonable persons could not differ as to itsinadequacy.

Accordingly, we will review the challenged verdict under the Martin/Linville analysis.

Upon examination of the evidence, wefind thet the circuit court did not abuseitsdiscretion
Indenying anew trid on theissue of damages. Thejury in thisaction avarded the gppellant the total
amount of thedecedent’ smedicd and funerd expenses, and thisamount wasreduced by the decedent’ s
percentage of negligence. Additionaly, despite the fact thet there wastestimony that the decedent’ sloss
of income amounted to $172,616.97, there was no evidence that the gopdlant wasfinancidly dependent
onthedecedent. Likewise, therewasno evidencethat the decedent provided any servicestothegppd lant.
Sated differently, there was no compdlling evidence that the plaintiff suffered any “reasonably expected

loss of . . . income of the decedent.” W.Va. Code 8§ 55-7-6(c)(1)(B) (1992).
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Fndly, giventhedecedent’ ssignificant percentage of negligence, theheavily contested
netureaf lighility, andtheinherently sulyjectivenatureof determining theamount of mental anguishdamages
based upon our review of the evidence the jury was not unreasonable in choosing not to award such
damages Insummary, viewing the evidence most srongly for the defendant, thereisnothing in thesefacts
which compelsusto intrude upon the province of thejury under W.Va Code § 55-7-6 to decidethefar

amount of damagesin awrongful desth action.” Accordingly, we affirm the dircit court’ sjudgment order.

V.

CONCLUSION

‘Asnoted above, thisCourt isvery reluctant to interferewith averdict rendered by ajury in
personal injury and wrongful death cases. We believe that:

Todiscredit thisverdict isto discredit our American jury sysem,
ajury syseminwhich many of our citizensparticipateeech year.

For dl of itsdefects, thejury that our ancestorsfought so
hard to atain isaremarkable inditution. What it actudly means
Isthat we have decided to give the ultimate say-soin our justice
systemto adiversegroup of ordinary citizens-- our fathersand
mothers, our sisters and brothers, our co-workers, and our
friends. Wehave decided thet it is better to place our fathin the
common-sense of ordinary citizensthan in atrained class of
professional jurors.

Gerver v. Benavides, M.D., No. 26355, dlip op. at 5 (W.Va. January 7, 2000) (Starcher J.
concurring).
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For al of the ressons sated above, we condude thet the circuit court did not er in denying
the gppdlant’ smotionfor anew trid. Accordingly, thejudgment of the Circuit Court of Brooke County
Is affirmed.

Affirmed.
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