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ThisCourt hasheard ord argument and issued written opinionsin thiscasetwo times. |
dissented from the mgority’ sfirst opinion inthis case becauseit waswrong. | dissnt tothisopinionaswell
because it isjust as wrong.

| cannot agreewith the mgority opinion’ sdiscusson of therecordinthiscase. | redize
that medical treestment often doesnot resultin aperfect outcome. Patientsin hospital sget infectionsand
broken bones do not aways mend properly. But thefactsin this case have nothing to dowith a“bad
outcome.” Theplaintiff inthiscase, Catherine Reynolds, went into the hospital with lower back pain, and
her diagnosison admissonwas“faling episodes;” the plan for her treetment was 3to 5 days of testing.
Theplaintiff cameout of the hogpital amonth later with abroken shoulder, abroken hip, aurinary tract
infection, aloss of 20 pounds and bed sores.

Atthetimeaf her hospitdization, Mrs. Reynoldswas an 86-year-old sef-suffident woman
who lived done a home, ate without ass stance and went to the bathroom just like the rest of us. In
January 1994 shewa ked into the hospital, under her own power, for afew days of testing because of
lower back pain she was having that resulted from a“ dizzy spdl” fal. Mrs Reynoldswas carried out of
the hogpitd amonth later on agiretcher to an ambulance that trangported her back to her homewhere she

has since been under 24-hour nursing care.



Mrs. Reynolds séattorney introduced evidence showing thet the defendant doctor over-
prescribed certain drugs for the plaintiff which adversely interacted with other drugsgivento the plaintiff.
Thisleft the plantiff in adazed, heavily medicated Sate-- so bad that one doctor decided to diagnosethe
plantiff with“dementia” Thenthehospitd falledtofollow itsown palices concerning therestraint of such
dazed patients, and neglected to ensurethat thefadility wasadequately staffed with enough personnd who
could tend to the plaintiff’ sbaac neads. Theresult wasthat Mrs Reynolds, who wasleft atting inher own
fecesand urine, tried to get out of bed under her own power. Thefirgt time shetried shefdl and broke
her shoulder. The second time she tried she fell and broke her hip.

Whenthe hospital did takethetimetotieMrs. Reynoldsto her bed, it catheterized her and
|eft the catheter infor long periods, resulting inaurinary tract infection. Theplaintiff wasunabletofeed
hersdlf, and lost 20 poundsduring her monthinthehospital. Theplaintiff wasgivena“cdl” buttonsoshe
could pageanursefor assgance -- but the button was atached to the bed above the plantiff’ simmohilized
broken shoulder, out of her reach, sothat it wasunusable. Incredibly, thewholetimethat this“trestment”
was occurring, the hospitd failed to diagnose the fractured lumber vertebrae that was causng the plaintiff’s
lower back pain.

Themgority opinion examinesthiscaseasadry legd dispute of whether the plaintiff
proved by apreponderance of the evidencethat the defendants deviated from the sandard of care. The
Interests of justicerise aboveamere gatement of thelaw. 1t spatently obviousthat Mrs. Reynoldsdidn’t

get proper treatment from the defendants, and in this lawsuit, did not get justice.



Theplantiff, in my reading of therecord, did provethat the defendantsdeviated from the
gandard of care. Theattorney representing the defendant hospital conceded to the jury during closing
argument that even he thought Mrs. Reynolds received “ unacceptable’ care.

But thecircuit court repeatedly condrained the plaintiff’ sattorney from fully representing
Mrs. Reynolds. Thedefendantsbasad thar entirecase on theargument that the average person would not
havebeeninjured by tharr negligence, and that Mrs. Reynolds ' injuriesoccurred because of her frallty due
toher age. Thisisadassic“thinskull” or “eggshel plaintiff” case, and thedircuit court should havedlowed
the plantiff to arguethat even though Mrs. Reynoldswas aged, shewas il entitled to qudity care. Itis
abasc principle of law that adefendant takesaplaintiff ashefindsher. See, eg., Howev. Thompson,
186 W.Va 214, 217,412 SE.2d 212,215 (1991). Because Mrs. Reynoldswasfrall, the defendants
should have exercised greater cautionin her care; becausethey failed to exerciseeven basic caution, the
defendants should have been hdd liableto Mrs. Reynoldsfor the pain, suffering and humiliation inflicted

upon her.

Unfortunately, therepeated mistakescommitted by the hospitd inthiscase gopear tobe
aroutine occurrence when patients are hospitalized. A recent, frightening report by the Institute of
Medicinefound, basad upon sudies of medica errors committed in Colorado and Utah hospitdls, that an
“adverseevent” occurredin 2.9 out of every 100 hospitdizations. A Smilar sudy of New Y ork hospitals
found an“adverseevent” in 3.7 out of every 100 hospitdizations. In the Colorado and Utah sudy, 8.8%
of the adverse events resulted in death to the patient, compared with 13.6% inthe New Y ork sudy. The

Institute of Medicine found that:



In both of these studies, over haf of these adverse eventsresulted from
medical errors and could have been prevented.

When extragpolated to the over 33.6 million admissonsto U.S. hospitals

In 1997, theresultsof the sudy in Colorado and Utah imply thet at least

44,000 Americansdie each year asaresult of medicd erors. Theresults

of theNew Y ork study suggest the number may be as high as 98,000.

Evenwhen using thelower estimate, desthsdueto medical errorsexceed

the number attributable to the 8th leading cause of desth. More people

dieasaresult of medical errorsthan from motor vehicle accidents

(43,458), breast cancer (42,297) or AIDS (15,516). . . .

Every year, over 6,000 Americans die from workplace injuries.

Medication errorsaone. . . are estimated to account for over 7,000

deaths annually.

LindaT. Kohn, et al., To Err isHuman: Building a Safer Health System, p. 1 (National Academy
Press, 1999).

Asditizens weingg on safety inour everyday lives Take, for example, therisk of flying
inanarplane. Until World War 11, airplane accidentswere viewed primarily asindividudly caused, and
safety meant telling pilotsto “besafe” Intheyearsafter thewar, airlines, plane manufacturersand the
government took acomprehensive approach to safety. Every aspect of civilian aviation was studied,
acd dentswerethoroughly examined, and potentialy dangerous stuaionswerereported. Insum, everyone
learned from their mistakes. The result was better planes, better pilots and a safer aviation industry for
everyone. Between 1967 and 1976, therisk of dying in adomedtic jet flight was 1 in 2 million; by the
1990s, therisk had dedined to 1in8 million. “Usng the 1996 fatd accident rate, datidticaly apassenger
would havetofly around the clock for over 438 yearsbefore being involved inafatd crash.” See“The
Aviation Safety System,” Aviation Safety Information from the Federa Aviation Administration,

www.faa.gov/publicinfo.htm.




Ancther exampleof improving safety may befound a work. Asaresult of recognizingand
acknowl edging workplace mistakes, and removing unsafe conditions and practices, the American
workplace hasbecome considerably safer. Stateand federal occupational safety and health agencies
research working conditions, devel op and enforce sandardsfor job hedth and ssfety and maintainasysgem
whereworkplace misakesare reported, recorded, and Sudied. Thereaultisthat, whileU.S. employment
hasnearly doubled Snce 1971, the number of workplacefaditieshasbeen cut in haf and injury andillness
rates have dropped by 40 percent.!

Conversdly, thehedth careindustry isfar behind other industriesinimproving itssefety
record. Thelnstitute of Medicine statesthat “ safety is defined asfreedom from accidental injury.”
To Err isHuman, supraat 49. After carefully examining how hospitals, doctors and other peoplein
thefield of medicinepracticetheir trade, thendtitute concluded that “ the ddlivery of hedth caresarvices
may be classfied as an indudtry proneto accidents.” In light of the damage that wasinflicted on Mrs.

Reynolds during her hospital stay, this finding is an understatement.

A brochure issued by the U.S. Occupational Safety and Health Administration states:
OSHA'’smissonisto sand every worker homewholeand hedithy every
day. Since Congress created theagency in 1971, workplace fatalities
have been cut in half and occupational injury and illness rates have
declined 40 percent. Atthesametime, U.S. employment has nearly
doubled from 56 million workersat nearly 3.5 million workstesto 105
million workers at nearly 6.9 million sites.
“OSHA Facts: New Ways of Working,” OSHA Vita Facts, Occupational Safety and Health
Adminigtration, Department of L abor, www.osha-d ¢.gov/OSHA Factd OSHA Factshtml. Thesame
brochure statesthat therewere 6,026 worker fatalitiesin 1998, “ 212 fewer thanin 1997 -- a3-percent
decline in deaths.”




TheCourt cannat, should nat, ssnctionthekind of “caré’ that Mrs. Reynoldsrecaived from
the defendants. She was repeatedly subjected to all-to-common mistakes which had adevastating
accumulated effect. Thedefendantsshould havebeen hed ligblefor thehumiliation, sufferingand painthey
inflicted upon this elderly lady. | therefore respectfully dissent a second time.

| am authorized to state that Justice McGraw joins in this opinion.



