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| diissent because the gopellantsin this case got the short end of the procedurd stick. The
most important, probative pieceof evidencethat benefited the appellants did not exist until after the
Adminigrative Law Judge sfact-finding “ gpped tribund hearing.” The gppdlants presanted thisevidence
tothe Board of Review (“Board’), and the Board has the power and duty to examine such late-presented
evidence. Theregulationsgoverning the Board require the Board to consider evidencethat “was not
avaladleprior tothegpped tribuna hearing.” EventhoughtheBoardissupposedtoliberdly condrueits
ownrulesinadam for unemployment benefitsin favor of thedamants, inthiscase, the Board choseto
ignore the appellants' favorable evidence.

Theappdlantsin thiscase contend that they werejustified in failing to filefor unemployment
benefitswithin the required time period because an employee of the Bureeu of Employment Programstold
them that they wereindigible for benefitswhileon drike. At the hearing beforethe Adminidrative Lav
Judge, asupervisor from the Bureau tetified that no Bureau employeewould havetold aworker ondrike
that they wereindigiblefor unemployment bendfits. Thistestimony directly controverted the gopdlants
testimony at the hearing.

After thehearing, severd of the gopd lants gpproached the supervisor inthehdlway. The
gpopdlants offered to point out the Bureau employee who prevented the gppdlantsfrom filing adam for

benefits, and who told the appellantsthey wereindigiblefor benefitswhileon strike. The supervisor
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responded thet “ she dreedy knew who had told [the gppellantg] thet [they] could not filefor unemployment
duringagrike’ -- agtatement directly a oddswith the supervisor' stestimony beforethe Adminidrative
Law Judge.

Thisstatement by the supervisor could not be presented to the Adminidrative Law Judge.
Thehearingwasover and done, and the gppd lants, acting collectively without an attorney, could not have
known how to hunt down the Adminigrative Law Judge to reopen the hearing, or to filean effidavit for the
Adminidrative Law Judge scondderaion. Ingeed, the gopdlants midakenly assumed that tharr collective
testimony would be taken as true, and that they would prevail.

So after the Adminigrative Law Judgeruled againg the gppdlants, they hired an atorney
and pursued an gpped to the Board of Review. The gppelants atorney prepared affidavitsreflecting
severd of thegppdlants recollection of the Bureau supervisor’ spos-hearing datement. Theseaffidavits
were filed with the Board along with the appellants' appeal brief.

TheBoard of Review isgatutorily empowered to condder evidence such as dfidavitsand
make findings of fact. W.Va. Code, 21A-4-9 [1941] states:

The board shall have the following powers and duties, to:

(1) Hear and determinedl disputed clamspresented to it in accordance

with the provisions of article seven. . . .

(4) Take oaths, examine witnesses, and issue subpoenas. . . .

Additionally, W.Va. Code, 21A-7-13 (4) [1939] requires the Board to establish rules that assist in:

Determining therights of the parties; and the rulesnesd not conformtothe

common-law or statutory rules of evidence and procedure and may

provide for the determination of questions of fact according to the
predominance of the evidence.



Therulesset by the Board pursuant to thisstatutedlow aparty to present additiond evidence on gpped
upon a showing of “good cause.” The specific rule, 84 C.S.R. § 1.5.8, states that:

To establish good cause, aparty must demondratethet the evidence was

not availableprior totheapped tribuna hearing [beforean adminidrative

law judge] or that he or she did not know, nor reasonably could have

known, of the evidence in question at that time.

In carrying out itstatutory responsibilities, the Board is supposed to parformitsobligations
liberdly, to achieve the beneficent purposes of the unemployment compensation satutes. Aswe have
repeatedly stated,

Unemployment compensation Satutes, being remedid in nature, should
beliberdly congtrued to achieve the benign purposesintended to the full
extent thereof.

Syllabus Point 6, Davis v. Hix, 140 W.Va. 398, 84 S.E.2d 404 (1954).

Inthis case, the Bureau supervisor did not make her contradictory statement until after
the hearing with the Adminigtrative Law Judge. Hence, the gppelantsdearly “ demondrate[d] that the
evidencewas not available prior to the apped tribuna hearing,” and thereby established good cause
sufficient for the Board to consider their affidavits on appeal.

However, thefind order issued by the Board of Review in this case contains absolutdly no
mention of thegppellants’ affidavits, and no discussion of why theevidencepresentedinthe affidavitswas
rejected by theBoard. Thegppd|antsestablished good cause such that, proceduraly and Satutorily, the
Board should have acted in some fashion on the evidence. Instead, the evidence was totally ignored.

| agree with the maxim that the findings of fact by the Bureau’ sBoard of Review are

entitled to subgtantid deference unlessclearly wrong. But the mgority waswrong in suggesting thet the



Board of Review cantotally disregard aparty’ sevidence and act asthough it never existed, particularly
when the party established good causefor why it should be consdered. Insum, | would havereversed
the Board of Review’ sdecison denying the gppdlantstheir unemployment benefits and remanded thecase
for congderation of the Bureau supervisor’ spodt-hearing Satement that “ she dready knew” who told the
appellants they could not file for unemployment benefits.

| therefore respectfully dissent.



