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SYLLABUSBY THE COURT

1. “* A determination of theexigence of public policy inWest Virginiaisaquestion
of law. ... Syllabuspoint 1, [in part,] Cordlev. General Hugh Mercer Corp., 174 W. Va. 321,
325SE.2d 111 (1984).” Syllabuspoint 1, in part, Page v. Columbia Natural Resources, Inc., 198

W. Va 378, 480 S.E.2d 817 (1996).

2. “TheUninsured Motorist Law, Chapter 33, Article6, Section 31, Code of West
Virginia, 1931, asamended, governsthe relationship between an insured and insurer and provisions
withinamotor vehideinsurance policy which conflict with the requirements of the Satute, either by adding
to or taking away fromitsrequirementsare void and ineffective” Syllabuspoint 1, Bdl v. Sate Farm

Mutual Automobile Insurance Co., 157 W. Va. 623, 207 S.E.2d 147 (1974).

3. “Insurersmay incorporatesuch terms, conditionsand exd usonsinanautomaobile
Insurance policy asmay be cong stent with the premium charged, solong asany such exdusonsdo not
conflict with the spirit and intent of the uninsured and underinsured motorist Satutes” Syllabuspoint 3,

Deel v. Sveeney, 181 W. Va. 460, 383 S.E.2d 92 (1989).

4, “An ‘owned but not insured’” exclusionto uninsured motorist coverageisvaid
and enforcegbl e above the mandatory limits of uninsured motorist coverage required by W. Va Code

88 17D-4-2 (1979) (Repl. Vol. 1996) and 33-6-31(b) (1988) (Supp. 1991). To theextent that an



‘owned but not insured’” excdludon attemptsto preclude recovery of satutorily mandated minimum limits
of uninsured motorist coverage, such exclusonisvoid andineffective cons stent with thisCourt’ sprior
holding in Syllabus Point 2 of Bell v. Sate Farm Mutual Automobile Insurance Company, 157
W.Va 623, 207 SE.2d 147 (1974).” Syllabus point 4, Imgrund v. Yarborough, 199 W. Va. 187,

483 S.E.2d 533 (1997).

5. Whenaninsurerincorporates, intoapolicy of motor vehideinsurance, anexduson
pursuant to W. Va. Code § 33-6-31(k) (1995) (Repl. Vol. 1996), the insurer must adjust the

corresponding policy premium so that the exclusion is “consistent with the premium charged.”

6. Whenaninsurer hasfailed to stify the datutory criteriaof W. Va Code 8§ 33-6-
31(k) (1995) (Repl. Val. 1996) requisite to incorporating an exclusonin apolicy of motor vehicle

Insurance, the enforcement of such an exclusion is violative of this State’s public policy.

7. “ Aninsurance company seeking to avoid liability through the operation of an
exdugon hasthe burden of proving thefacts necessary tothe operation of that exdusion.” Syllabuspoint
7, National Mutual Insurance Co. v. McMahon & Sons, Inc., 177 W. Va. 734, 356 S.E.2d 488

(1987).

8. “Aninsurer wishing to avoid liability on apolicy purporting to give generd or

comprehensve coverage must make excdudonary dauses congpicuous, plain, and deer, placing themin



such afashion asto make obvioustheir rdationship to other policy terms, and must bring such provisons
to the attention of theinsured.” Syllabus point 10, National Mutual Insurance Co. v. McMahon &

Sons, Inc., 177 W. Va. 734, 356 S.E.2d 488 (1987).



Davis, Justice:

Thegppdlant herein and plaintiff below, Paul Mitchell [hereinafter “Mitchell”], asexecutor
of theestateof Mary S. Mitchell [hereinafter “Ms Mitchell” or “the decedent”], apped sfrom an April 15,
1998, order entered by the Circuit Court of Raeigh County. Inthat order, the circuit court awarded
summary judgment and declaratory judgment to the gppe lee herein and defendant bel ow, Anthem Casudty
Insurance Company [hereinafter “ Anthem”],* and ruled that Anthem was obligated to pay to Mitchell,
under the* owned but not insured” exdusion contained in the decedent’ s palicy of motor vehideinsurance,
uninsured motorist [ hereinafter “UM” | benefitsequd to the Satutorily required minimum limitsof such
coverage, i.e,, $20,000. SeeW. Va. Code § 17D-4-2 (1979) (Repl. Vol. 1996): W. Va Code § 33-6-
31(b) (1995) (Repl. Vol. 1996). Mitchdl gppeded the circuit court’ sdecison to this Court and argued
that the “ owned but not insured” exclusion should be declared void and that he should be permitted to
recover thefull amount of uninsured motorist benefits provided for in the decedent’ s Anthem palicy, i.e,
$300,000. We previoudy uphed the circuit court’ sorder inaper curiam opinion filed on July 16, 1999.
See Mitchell v. Broadnax, No. 25539 (W. Va. July 16, 1999) (per curiam). Following Mitchell’s
petition for rehearing, we concluded that justice required usto revigt the public policy attending the

enforcement of “owned but notinsured” exclusonsto motor vehicleinsurance coverage, noting in our

‘West Virginialaw permitsinsurers providing uninsured and/or underinsured motorist
coverage(s) to participatein lawsuitsregarding suchinsurancein either their own nameor “inthename of
the owner, or operator, or both, of the uninsured or underinsured motor vehicle” W. Va Code § 33-6-
31(d) (1995) (Repl. Vol. 1996). Seealso Syl. pt. 4, Sateex rel. Sate FarmMut. Auto. Ins. Co.
v. Canady, 197 W. Va. 107, 475 S.E.2d 107 (1996) (“ Pursuant to West VirginiaCode 8§ 33-6-31(d)
(Supp. 1995), anuninsured motorigt carrier isentitled to gppear and defend initsown namerather than
that of theuninsured tortfeasor even when policy defensesraisingissuesof coveragearenot asserted by
the carrier.”).



August 31, 1999, rehearing order that our reconsideration of thiscasewould belimited to the“public
palicy” issue. Uponasecond review of the pertinent authorities, therecord presented for gppdlatereview,
andtheparties arguments, we condudethat we cannot definitively determinewhether thecircuit court’s
rulingwasinerror. Our decison of thiscaseis hindered by the absence, in theappd lae record, of two
vitd piecesof information: (1) evidence regarding whether Anthem, in incorporating the exclusonary
languageinto Ms Mitchdl’ spalicy, charged her apremium condstent with such limitation of coverageand
(2) any indication that the drcuit court cons dered whether Anthem had met the satutory requirements of
W. Va Code § 33-6-31(k) (1995) (Repl. Val. 1996) requisiteto incorporating such apolicy excluson.
Accordingly, we vacate the ruling of the circuit court and remand the matter for further proceedings

consistent with this opinion.

l.
FACTUAL AND PROCEDURAL HISTORY
Thefactsof thiscasearelargdy undisputed by the parties. On November 9, 1996, Ms.
Mitchell; her daughter, Neomi Mitchell [hereinafter “Naomi”]; and Gerddine O’ Dell [hereinafter “Ms.
O Ddl”] wereinvalvedinan automobileacd dent in Raeigh County, Wes Virginia, whenthe 1989 Pontiac
Grand Aminwhichthey weretraveling was hit by a1983 Cadillac driven by Anthony George Broadnax

[hereinafter “ Broadnax”], an uninsured motorist?whowasdriving without avaid driver’ slicense® Ms.

“The partiesdo not disputethat Broadnax was an uninsured motorist: (1) hehad no motor
vehideinsurance a thetimeof the accident; (2) hismather, who owned the Cadillac hewas driving, hed
specificaly denied him permission and consent to drivethisvehide and (3) Broadnax wasnot resdingin

(continued...)



Mitchell and Naomi jointly owned the Grand Am,* which was insured by apolicy of motor vehicle
insuranceissued by Kentucky Nationd Insurance Company [hereinafter “ Kentucky Nationd”].> In
addition, Ms. Mitchell, who was apassenger in the Grand Am at thetime of the accident, held apalicy of
moator vehideinsurancefor her ssparatdy owned vehicle, 21981 Buick Century, which policy had been
issued by Anthem.® Asaresuit of theaccident, Ms. Mitchel sustained numerousinjuries, anditisaverred

that these injuries contributed to her subsequent death in late March, 1997.

?(...continued)
hismather’ shousehold at thetime of the callison. Basad upon thesevariousfacts, the arcuit court ruled
that Broadnax was an uninsured motorist, within the meaning ascribed to that term by Metropolitan
Property & Liability Insurance Co. v. Acord, 195 W. Va. 444, 465 S.E.2d 901 (1995). See Syl.
pt. 2,id. (* Conggent with theomnibus dause of West VirginiaCode 8 33-6-31(a) (1992), aninsurer may
properly deny ligbility coverage wherethe expresstermsof an automobileinsurance policy providethat
inorder for ligbility coveragetoexig, adriver, whoisnot otherwiseinsured under the policy, must have
received the named insured’ s permission to use the automobile, and said driver lacked the expressor
implied permission of the named insured prior to using thevehicle”). SeealsoW. Va Code § 33-6-
31(c) (1995) (Repl. Val. 1996) (defining “ uninsured motor vehide’ as“amoator vehideastowhichthere
isno: (i) Bodily injury liability insurance and property damage liability insurance both in theamounts
specified by section two, articlefour, chapter seventeen-d of thiscode, asamended fromtimetotime; or
(i) thereissuchiinsurance, but the insurance company writing the same denies coverage thereunder; or (i)
there is no certificate of self-insurance issued in accordance with the provisions of said section”).

3tisfurther dleged that, a thetimeof thewreck, Broadnax was driving under theinfluence
of acohol. For gatutes crimindizing substance-impaired driving, see generdly W. Va Code 8 17B-4-3
(1994) (Repl. Vol. 1996) and W. Va. Code 8§ 17C-5-2 (1996) (Repl. Vol. 1996).

“They also resided in the same household.

*TheKentucky Nationd policy insuringthe Grand Am carried UM coverageof $100,000
per person/$300,000 per occurrence. Although the partiesvarioudy refer to thisinsurer as Kentucky
Centrd Insurance Company and Kentucky Nationd 1nsurance Company, for ease of referencewewill use
the company’ s post-merger name of Kentucky National. See Bailey v. Kentucky Nat'| Ins. Co., 201
W. Va. 220, 222 n.2, 496 S.E.2d 170, 172 n.2 (1997).

The UM coverage limits of the Anthem policy were $300,000 per person/$300,000 per
occurrence.



After unsuccessful atemptsto recover the UM benefits provided by the Kentucky Nationa
and Anthem policies, Paul Mitchell, on behdf of Ms Mitchdll,” filed thisaction on March 24, 1997, inthe
Circuit Court of Raleigh County, seeking to collect the UM benefits provided by both the Kentucky
Nationd and Anthem policies® Kentucky Nationd ultimately settled with Mitchell and tendered the full
policy limitsof UM coverage,i.e., $100,000.° Anthem, however, denied coverage based upon an“owned
but not insured” exclusion contained in that policy, which reads:

We do not provide Uninsured Motorists Coverage under this

endorsement for property damage or bodily injury sustained by any

person while occupying, or when struck by, any motor vehicle owned by

you or any family member which isnot insured for Uninsured Motorigts

Coverageunder thispalicy. Thisindudesatrailer of any type used with

that vehicle.

Following Anthem’ smation for summeary judgment and dedaratory judgment, the circuit court, in an order
entered April 15, 1998, found theexduson to be vaid and enforcegble dbove the minimum datutory limits
of UM coverage, cond stent with our recent holdingin Imgrund v. Yarborough, 199 W. Va. 187, 483

SE.2d533(1997).” Thecourt dso ruled that Anthem’ s*“lighility to the plaintiff islimited to the tatutory

Whenthecomplaintinthisactionwasinitialy filed, Mitchell served aspower of atorney
for Ms. Mitchdl. Following Ms Mitchdl’ sdegth, the complaint was amended to reflect Mitchdl’ scurrent
status as executor of her estate.

!Neomi and Ms. O’ Ddll dso brought suit againgt Broadnax for injuriesthey suffered and
damagesthey sustained asaresult of the automobile accident of November 9, 1996. During the
proceadingsbd ow, thecircuit court consolideted their actionwith theactionfiled by Mitchell. Theingant
appeal concerns only Mitchell’ s suit, as executor of Ms. Mitchell’ s estate.

See supra note 5 describing coverage limits of Kentucky National policy.

“The holding relied upon by the circuit court provides:

(continued...)



minimum limit of uninsured motorist benefits of $20,000.00, per person.”™ Theresfter, Anthem tendered

19(....continued)

An“owned but not insured” exclusion to uninsured motorist
coverageis valid and enforceable above the mandatory limits of
uninsured motorist coveragerequired by W. Va. Code 88 17D-4-2
(1979) (Repl. Val. 1996) and 33-6-31(b) (1988) (Supp. 1991). Tothe
extent that an* owned but not insured” exclus on attemptsto preclude
recovery of satutorily mandated minimum limits of uninsured motorist
coverage, such exclusonisvoid and ineffective consistent with this
Court’ sprior holding in SyllabusPoint 2 of Bell v. Sate FarmMutual
Automobile Insurance Company, 157 W. Va. 623, 207 S.E.2d 147
(1974).

Syl. pt. 4, Imgrund v. Yarborough, 199 W. Va. 187, 483 S.E.2d 533 (1997).

TThedatutory minimumlimitsof UM coveragegoplicabletothefactsunderlying theingtant
aoped areset forthinW. Va Code 8§ 17D-4-2 (1979) (Repl. Vol. 1996) and W. Va Code § 33-6-31(b)
(1995) (Repl. Vol. 1996). W. Va Code § 33-6-31(b) requires motoriststo carry UM coverageinan
amount dictated by the financial responsibility laws of this State:

(b) Nor shall any such policy or contract [of motor vehicle
insurance] be soissued or ddivered unlessit hdl contain an endorsement
or provisonsundertaking to pay theinsured al sumswhich hesndl be
legdly entitled to recover as damages from the owner or operator of an
uninsured motor vehicle, within limitswhich shall benolessthan the
requirementsof sectiontwo, articlefour, chapter seventeen-d of thiscode,
asamended fromtimetotime. . ..

W. Va Code§ 17D-4-2, one of the datutesregulaing motorids finandd responghility, requiresan owner
or operator of a motor vehicle to possess insurance in a minimum amount of

twenty thousand dollars because of bodily injury to or degth of oneperson
in any one accident, and, subject to said limit for one person, in the
amount of forty thousand dollarsbecause of bodily injury to or deeth of
two or more personsin any one accident, and in the amount of ten
thousand dollars because of injury to or destruction of property of others
in any one accident.



these benefits to Mitchell,* and Mitchell appealed to this Court.

Inour firg decison of Mitchdl’ sgpped, which wasfiled on July 16, 1999, and rendered
per curiam, we upheld the circuit court’ sruling. See Mitchell v. Broadnax, No. 25539 (W. Va. July
16, 1999) (per curiam). Upon Mitchdl’ spetitionfor rehearing, wedetermined theneed to further examine
the public palicy issuesinherent in the enforcement of “owned but not insured” exdusonsto motor vehide
coverage, based largdy upon our conduson thet the parties had not adequately briefed thisissuein ther

origina appellatebriefs™ Accordingly, inour August 31, 1999, order granting rehearing, weinstructed

“The parties disagree asto when Anthem actualy tendered payment to Mitchell and as
to whether such payment was voluntarily madeby Anthem or occurred asaresult of the circuit court’s
order directing such payment be made.

BAswe previoudy have stated in other opinionsrequiring renearing, “we express our
concern over not resolving thiscaseintheprior . . . opinion[]. However, . . . ‘[w]isdom too often never
comes, and so one ought not to regject it merdly because it comeslate.’” Hosaflook v. Consolidation
Coal Co., 201 W. Va. 325, 329, 497 SEE.2d 174, 178 (1997) (quoting Hendee v. Union Planters
Nat'| Bank & Trust Co., 335 U.S. 595, 600, 69 S. Ct. 290, 293, 93 L. Ed. 259, 264 (1949) (per
curiam) (Frankfurter, J,, dissenting)). Inaccepting thismetter for further consideration, though, wewish
to caution the litigantsthat, in future cases, they must driveto adhereto the Rules of Appdlate Procedure
governing proceadingsinthisCourt. SeeW. Va R. App. P. 10(d) (requiring appdlant’ sbrief to “follow
the sameform asthe petition for gpped”); W. Va R. App. P. 3(c) (commanding petition for gpped to
include® 1. Thekind of proceeding and nature of theruling inthelower tribund(;] 2. A statement of the
factsof thecasd;] 3. Theassgnmentsof eror relied upon on gopeda and the manner in which they were
decided inthelower tribund[; and] 4. Pointsand authoritiesrelied upon, adiscusson of law, and therdlief
prayed for.”). See also Hanlon v. Logan County Bd. of Educ., 201 W. Va. 305, 310 n.17, 496
SE.2d 447,452 n.17 (1997) (** Fallureto [ heed the gpplicable court rules] not only wastesthe precious
and limited resources of this Court, but adso those of the lawyersand their clients. WWe do not wishto
be perceived as “ sticklers, precisians, nitpickers, or sadists. But in an era of swollen
appellate dockets, courts are entitled to insist” on diligence and good faith efforts from the
practicing bar so that the appellate decisional process can proceed asit should.”” (emphasis
inorigina) (quoting Coleman v. Sopher, 194 W. Va. 90, 96, 459 S.E.2d 367, 373 (1995) (quoting
Avitia v. Metropolitan Club of Chicago, Inc., 49 F.3d 1219, 1224 (7th Cir. 1995)))). Our review

(continued...)



the partiesthat our recong deration of thiscasewould belimited to acons deration of “whether the* owned
but notinsured’” exdusonisagaing public policy asset forthinWest Virginiagatutesand/or in caselaw,”
and requested their briefs on rehearing to addressthe same. Our determination of that narrow issue

follows.

.
STANDARD OF REVIEW
Ongpped tothisCourt, Mitche| chalengesthe propriety of thecircuit court’ sdecisonto
award Anthem summary judgment and declaratory judgment. Typicdly, “*“[@] circuit court’ sentry of
summary judgment isreviewed denovo.” Syl. Pt. 1, Painter v. Peavy, 192 W. Va. 189, 451 SE.2d
755(1994)." Syllabuspoint 1, McGraw v. S. Joseph’ sHospital, 200 W. Va. 114, 488 S.E.2d 389
(21997).” Syl. pt. 2, Wickland v. American TravellersLifelns. Co., 204 W. Va. 430, 513 SEE.2d
657 (1998). Likewise, we afford plenary review to adeclaratory judgment award: “‘[a] circuit court’s
entry of adeclaratory judgment isreviewed denovo.” SyllabusPoint 3, Coxv. Amick, 195W. Va. 608,

466 S.E.2d 459 (1995).” Syl. pt. 1, Anderson v. Wood, 204 W. Va. 558, 514 S.E.2d 408 (1999).

In addition to the procedurd pogture of this case, we dso must consder thelegd issuea

the heart of thismatter in determining the gpplicable gandard of review. Aswe previoudy have uphddthe

13(....continued)
of the briefs on rehearing, aswdl asof the origina gppedllate briefsfiled inthiscase, indicates that they
containlittlemorethan bal d assertionsregarding the public policy condderationsdiscussadinthisopinion
with scant supportive authority for such contentions.

7



vdidity of excdusonsto motor vehicleinsurance coverage generaly, see Syl. pt. 3, Ded v. Sveeney, 181
W. Va 460, 383 S.E.2d 92 (1989)," and of “ owned but not insured” exclusionsspecificaly, see Syl. pt.
4, Imgrund v. Yarborough, 199 W. Va. 187, 483 S.E.2d 533 (1997)," we are primarily concerned
in thisapped with the public policy condderations attending the incorporation of such exclusonsinto
palicdesof motor vehideinsurance. Generdly, “‘[d] determination of theexigenceof public palicy inWest
Virginiaisaquestionof law . ..." Syllabuspoint 1, [in part,] Cordlev. General Hugh Mercer Corp.,
174W.Va 321,325 SE.2d 111 (1984).” Syl. pt. 1, in part, Page v. Columbia Natural Resources,
Inc., 198 W. Va 378, 480 SE.2d 817 (1996). Accordingly, the gppropriate Sandard of review for our
deliberation and determination of the public policy issue also is plenary:
“*Wheretheissue on an gpped from thedrcuit courtisdearly a

question of law or involving aninterpretation of agtatute, we apply ade

novo standard of review.” Syllabuspoint 1, Chrystal RM. v. Charlie

AL., 194W. Va 138, 459 SE.2d 415 (1995).” Syllabus point 2,

Webster County Commission v. Clayton, _~ W.Va __ ,

S.E.2d __ (No. 25625 July 16, 1999).
Syl. pt. 1, Sateexrd. McGraw v. Combs Services,  W.Va.__ , SEZ2d__ (No. 26196
Dec. 10, 1999). Having ascertained the rdevant sandards of review, we proceed to condder and decide

the parties’ arguments.

“Seeinfra Section 111 for thetext of Syllabus point 3 of Dedl v. Sveeney, 181 W. Va.
460, 383 S.E.2d 92 (1989).

See supra note 10 and infra Section 111 for the pertinent holding of Imgrund v.
Yarborough, 199 W. Va 187, 483 S.E.2d 533 (1997).

8



[11.
DISCUSSION
With thisapped, we onceagain areinvited to condder the ever-tumultuous relm of maotor
vehicleinsurance law and insurer-incorporated exclusionsto such coverage.® In determining whether
enforcement of the“owned but not insured” exclusion®” & issue herein violatesthe public policy of this

State, it isfirst necessary to review the historical underpinnings which have shaped such exclusions.

The semina case of Bell v. Sate Farm Mutual Automobile Insurance Co., 157
W.Va 623, 207 SE.2d 147 (1974), wasthefirg of our decisonsto definitively congder thevaidity of
“owned but not insured” exclusons. Inthat case, plaintiff Bell wasinvolved in an accident with an
uninsured motorist whileriding her motorcyde, which sheowned but for which shedid not haveinsurance
Fallowing the accident, Bdl| attempted to collect uninsured motorig [hereinafter “UM”] benefitsunder two

separde polidesof motor vehideinsurance.: Thefirg such palicy insured aFHat automobilewhich Bell dso

°At thisjuncture, we acknowledge and appreciate the appearance of Amicus Curiae
heran, theWes VirginiaTrid LavyersAssodation[heranafter “the Assodiation”]. Wewill congder the
Association’ s arguments in connection with the party to whom they relate.

"Such an exclusion is typically described as follows:

an owned but not insured exclusion in an uninsured motorist policy
generdly exdudesuninsured motorist coveragefor bodily injury sustained
by aperson covered under the policy while occupying amotor vehicle
owned by aninsured or rdative living in the same household, but not
insured for uninsured motorist coverage under the policy.

Shannon M. McDonough, Note, Exclusions for Owned but not Insured in Uninsured Motorist
Provisions--What are Satesreally Driving at in their Decisions?, 43 Drake L. Rev. 917, 918
(1995) (footnote omitted).



owned. The second policy had been purchased by her father, in whose household Bdll resded, for his
owned vehicle. Both of these palicies, however, contained an “owned but not insured” excluson, which
theinsurer claimed prevented Bell from recovering UM benefitsthereunder in connectionwith her

motorcycle accident. Bell, 157 W. Va. at 624-26, 207 S.E.2d at 148-49.

Issuing itsopinion, the Court ultimatdy found the“ owned but not insured” exdusonstobe
void and inoperative to preclude Bell’ srecovery of UM benefits under her and her father’ s policies of
insurance. Toreachthisconclusion, theCourt first examined the public policy atending thisState smaotor
vehicle insurance laws:

Asautomahiletrangportation has attained aparvasve dausin the
organization of society and commerce, the Statehasalegitimateinterest
in assuring that the burden of lassin owning, operating, and maintaining
automobiles be justly and equitably distributed. For thisreason the
Legidature has enacted the West VirginiaUninsured Motorist Law,
Code, 33-6-31, as amended, which contains specific requirements
gpplicabletoinsurance underwriters. Thisstatuteregulates, in part, the
relationship between an insured and the insurer, and, therefore, an
Insurance contract cannot alter the terms as provided by the statute. . . .

Bdl, 157 W. Va a 627, 207 SE.2d a 150. Recognizing the Stat€' s preeminent interest in protecting
itsatizensfromthefinancia burdensof collisonswith uninsured motorigs, thisCourt held thet policiesof
moator vehideinsurancearerequiredto comply withthe tatutory requirementsof W. Va Code 8§ 33-6-31.
The Uninsured Motorigt Law, Chapter 33, Article 6, Section 31,
Code of West Virginia, 1931, as amended, governsthe relationship
between aninsured and insurer and provisonswithinamotor vehicle
insurancepolicy which conflict with therequirementsof thegtatute, either
by adding to or takingaway fromitsrequirementsarevoid and ineffective

Syl. pt. 1, Bdl, 157 W. Va 623, 207 SE.2d 147. Then, invaidating the “owned but not insured”

10



excluson at issuein that appeal, the Bell Court ostensibly found that such alimitation of coverage
conflicted with the statutory requirements requiring UM insurance:
Anexcugonary dausewithinamotor vehiceinsurance policy

issued by aWest Virginialicensed insurer which excludes uninsured

moatorigt coveragefor bodily injury caused whiletheinsuredisoccupying

an owned-but-not-insured motor vehicleisvoid and ineffective under

Chapter 33, Article 6, Section 31, Code of West Virginia, 1931, as

amended.
Syl. pt. 2,id. Therefore, the* owned but not insured” exclusonswere deemed tobevoid, and Bdll was

permitted to recover her requested UM benefits.

Following Bdl, thelegd higtory of maotor vehide exdusons momentarily veered off the
path of judicia precedent and turned sharply towardsthelegidativearena In 1979, the West Virginia
Legidature subgtantialy amended the UM law of this State by addingto W. Va Code 8 33-6-31 anew
subsection (k). Thisamendment, which expresdy authorized insurerstoincorporate exdusonsto coverage
in their policies of motor vehicle insurance, provided:

(k) Nothing contained herein shdl prevent any insurer from aso

offering benefitsand limitsother than those prescribed herein, nor shall

this section be construed as preventing any insurer from

incorporating in such terms, conditions and exclusions as may

be consistent with the premium charged.™™

W. Va Code 8 33-6-31(k) (1979) (Repl. Vol. 1982) (emphasis added) (footnote added).

Although W. Va Code § 33-6-31 hasbeen amended many timessincethe Legidature's
addition of subsection (k) thereto, thetext of subsection (k) hasnot changed sinceitsorigina enactment.
See, eg., W. Va Code 8 33-6-31(Kk) (1998) (Supp. 1999); W. Va. Code § 33-6-31(k) (1995) (Repl.
Vol. 1996).

11



Theregfter, thisCourt was presented with another caseinvolving “ owned but not insured”
exclusionsto motor vehicleinsurance, Dedl v. Siveeney, 181 W. Va 460, 383 S.E.2d 92 (1989).
Unliketheplantiff inBdl, however, Ded atempted to recover underinsured motorist [hereinafter “ UIM”]
bendfits. Flantiff Ded wasinvolved in an accident with Sveeney. Sweeney wasan uninsured maotorig,
but the vehicle hewasdriving at thetime of the accident, which was owned by Ramsay, wasinsured.
Additiondly, Dedl owned thevehidehewasdriving a thetime of the accident and insured the same, but
he did not carry UIM coverage. After recovering insurance benefits from Ramsey’ sinsurer, Dedl
atempted to recover UIM benefitsfrom hisfather’ spolicy of motor vehidleinsurance™ Thispoalicy, like
the onesa issuein Bdl, contained an * owned but not insured” excluson upon which theissuing insurer

based its declination of UIM coverage. Deel, 181 W. Va at 461-62, 383 S.E.2d at 93-94.

Indeciding Ded, thisCourt consdered its prior decisonintheBdll caseand reiterated
thosetenetsby holding that “[ g tatutory provisions mandated by the Uninsured Motorist Law, W. Va.
Code 8§ 33-6-31[1988] may nat be dtered by insurance policy exdlusons” Syl. pt. 1, Ded, 181 W. Va
460, 383 SE.2d 92. Despite this admonition, the Court recognized the substantial impact of the
Legidature sadoption of subsection (k) toW. Va Code 8§ 33-6-31, thepracticd effect of whichwasthe
allowance of motor vehicle insurance exclusions.

Insurers may incorporate such terms, conditionsand exdusonsin

an automobileinsurance policy asmay be cons stent with the premium
charged, solong asany such exclusonsdo not conflict withthespirit and

"Ded wasresiding in hisfather’ shousehold at thetime of the accident. 181W. Va at
461, 383 S.E.2d at 93.
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intent of the uninsured and underinsured motorist statutes.
Syl. pt. 3, Ded v. Sveeney, 181 W. Va 460, 383 SE.2d 92. Based uponthispermissve provison and
thefact that UIM coverageisoptiond, and not mandatory, asisthe casewith UM coverage, 181 W. Va
at 463,383 SEE.2d a 95, the Ded Court held the* owned but not insured” excluson vaid and quashed

Deel’ s attempt to recover UIM benefits under his father’ s insurance policy.

Thisbringsus now to our most recent decisonimpacting the viability of “owned but not
insured” exclusions, Imgrund v. Yarborough, 199 W. Va. 187, 483 S.E.2d 533 (1997).% Thefacts
of Imgrund are akin to those presented by Bell and Ded. Imgrund wasinvolved in an accident while
he was riding amoatorcycle which he owned and for which he had purchased motor vehicleinsurance.
Y arborough, the other driver involved in theacd dent, wasuninsured. Imgrund successtully recovered UM
bendfitsfrom hisown insurance palicy, and, ashe wasliving with his parents a the time of the accidert,
attemptedto collect additiond benefitsfrom hisparents palicy of motor vehideinsurance, whichinsured
their two vehicles. Again, however, the policy under whichthe plaintiff sought to recover contained an
“owned but not insured” exclusonto coverage, and theissuing insurer denied coverageonthisbass. 199

W. Va at 188-89, 483 S.E.2d at 534-35.

When faced with the question of theexcluson’ svaidity in Imgrund, wewereforced to

ZAlthough our prior opinionsin Alexander v. Sate Automobile Mutual Insurance
Co., 187 W. Va 72, 415 S.E.2d 618 (1992), and Ward v. Baker, 188 W. Va. 569, 425 S.E.2d 245
(1992), touched upon “owned but nat insured” exdusons, we do not discussthese cases at length herein
asthey did not result in a significant expansion of the law in thisfield.
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reconcileour prior decisonsinthisfidd. Ontheonehand, Bell expresdy denied thevdidity of “ owned
but not insured” exdusions, while on the other hand, Ded acknowledged the L egidature salowance of
motor vehideinsurance exdusonsand found such alimitation to be vaid and effectivein denying UIM
benefits. 199W. Va at 192,483 SE.2d a 538. Appreciaing thisinconsstency, thisCourtinlmgrund
carefully balanced our conflicting precedentswhile adhering to the statutory provisonsgoverning UM
Insurance and enabling insuredsto purchaseoptiona UM coverage abovethe Satutory minimum limits
thereof.
An*“owned but not insured” exclusion to uninsured motorist

coverageis valid and enforceable above the mandatory limits of

uninsured motorist coveragerequired by W. Va. Code 88 17D-4-2

(1979) (Repl. Val. 1996) and 33-6-31(b) (1988) (Supp. 1991). Tothe

extent that an* owned but not insured” exclusion attemptsto preclude

recovery of statutorily mandated minimum limitsof uninsured motorist

coverage, such exclusionisvoid and ineffective consstent with this

Court’ sprior holding in SyllabusPoint 2 of Bell v. Sate FarmMutual

Automobile Insurance Company, 157 W. Va. 623, 207 S.E.2d 147

(1974).
Syl. pt. 4, Imgrund v. Yarborough, 199 W. Va. 187, 483 S.E.2d 533. We therefore found the

“owned but not insured” exclusion in Imgrund’s parents’ policy to be valid.

Having recounted the historical trestment of “ owned but notinsured” exdusionstomotor
vehicleinsurance coveragein this State, weturn our atention tothe factsand crcumstances of theingant
goped. Inthiscase, likelmgrund and Bdll, the plaintiff seeking to recover UM benefitswasinvolved
in an accident with an uninsured motorist. Seelmgrund, 199 W. Va. at 188, 483 S.E.2d at 534; Bell,

157 W. Va a 624, 207 S.E.2d at 148. Furthermore, Ms. Mitchell, who partly-owned the accident
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vehide, like Imgrund, who wholly-owned the accident vehicle, recovered the full policy limitsof UM
benefits from the insurance company providing coveragefor thevehicleinvolvedinthe collison. See
Imgrund, 199 W. Va at 189, 483 SE.2d a 535. Unlike Imgrund, however, and more akin to the
insurancefactsof Bdl, Ms Mitchd| dso sought to collect benefitsfrom her own policy of insurancewhich
Insured her separatdy-owned vehicle, but was precluded from doing so by the* owned but not insured”
exclusion contained inthat policy.? SeeBdl, 157 W. Va. a 625-26, 207 SE.2d at 149. Aswehave
yet to consder thisparticular fact patterninlight of the Legidature sallowance of insurance policy
exdugonspursuant to W. Va Code § 33-6-31(k), we mugt therefore determine whether enforcement of

the“ owned but not insured” excluson, under thesecircumdances, violatesthe public policy of thisState,

In deciding whether apublic palicy violaionisimminent, we congder both thefactsand
thelaw rdevantto our inquiry. Stated otherwise, decison of apublic palicy issueisalegd query, but such

XX

adeterminationismade on acase-by-casebass “*“[i]t isaquestion of law which the court must decide
in light of the particular circumstances of each case.”’” Morrisv. Consolidation Coal Co., 191
W. Va. 426, 433 n.5, 446 S.E.2d 648, 655 n.5 (1994) (quoting Cordlev. General Hugh Mercer
Corp., 174 W. Va. at 325, 325 S.E.2d at 114 (quoting Allen v. Commercial Cas. Ins. Co., 131
N.J.L. 475, 477-78, 37 A.2d 37, 39 (1944) (citationsomitted))). Where public policy issuesare

concerned,

“[t]herule of law, most generdly stated, isthat ‘ public policy’ isthat

ZSee supra Section | for thetext of the* owned but not insured” exclusion containedin
Ms. Mitchell’s Anthem policy.
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principleof law which holdsthét ‘ no person canlawfully dothat which has
atendency tobeinjuriousto thepublic or againgt publicgood. .. even
though ‘no actud injury’ may haveresulted therefromin aparticular case
‘to the public.’ . ..

“Thesourcesdeterminativeof publicpalicy are, among others, our
federal and sate congtitutions, our public satutes, our judicia decisons,
thegpplicable prindplesof the common law, the acknowledged prevailing
conceptsof thefederd and gategovernmentsrdating toand affectingthe
safety, health, morals and general welfare of the people for whom
government--with us--is factually established.”

Id. With these preceptsin mind, then, we must carefully weigh the factua and legal componentsof the

instant appeal .

At the center of theingant controversy isthe policy of motor vehide insurance provided
by Anthemto Ms. Mitchdl and containing alimitation to her UM coveragein theform of an “owned but
natinsured” exdusion” Themandatory natureof UM insuranceiswel-established inthelaw of this State.
W. Va Code § 33-6-31(b); Syl. pt. 1, in part, Miller v. Lambert, 195 W. Va. 63, 464 S.E.2d 582
(1995) (*Uninsured motorist insurance coverageismandatory.”); Ded, 181 W. Va a 463,383 SE.2d
a 95 (same). “‘ Theprimary, if not sole purpose of mandatory uninsured motorist coverageisto protect

innocent victimsfrom the hardships caused by negligent, financidly irrespongbledrivers’” Perkinsv.
Doe, 177 W. Va. 84, 87, 350 SEE.2d 711, 714 (1986) (quoting Lusk v. Doe, 175 W. Va. 775, 779,
338 S.E.2d 375, 380 (1985), overruled on other grounds by Hamric v. Doe, 201 W. Va. 615,

499 S.E.2d 619 (1997)). In thisregard, W. Va. Code § 33-6-31

“’For the exclusionary language contained in the Anthem policy, see supra Section I.
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seeksto assure a least minimum rdlief from the consequences of aloss

caused by anuninsured maotorist. Becauseevery dtizenisexposadtothe

risk of loss, the L egidature has provided through the uninsured motorist

gatutethat theburden of lossshould be digtributed among al ownersof

insured motor vehiclesregistered in West Virginia. . . .
Bdl, 157 W. Va a 627, 207 SE.2d a 150. Giventhat the purpose of UM insuranceisto dleviatethe
financid burdens of West Virginiamotorigswho areinvolved in accidents with other motorisswho are
uninsured 2wehavespecificaly hddtha “ [t heuninsured motorist statute, West VirginiaCode § 33-6-31
(Supp. 1986), isremedial in nature and, therefore, must be construed liberally in order to effect its

purpose.” Syl. pt. 7, Perkinsv. Doe, 177 W. Va. 84, 350 S.E.2d 711.

Itisprecisdly thissame UM gauteupon which our prior decisonsvaidating “owned but
not insured” exclusions have based ther rulings. See Syl. pt. 4, Imgrund, 199 W. Va 187,483 SE.2d
533; Syl. pt. 3, Dedl, 181 W. Va. 460, 383 S.E.2d 92. With specific regard to the public policy issue
a hand, subsection (k) of W. Va Code § 33-6-31 permitsinsurersto “incorporai[€] in [policies of motor
vehideinsurance] suchterms, conditionsand exclus onsasmay becong sent with the premium charged.”
Becausea“public gatute]]” may serve asasource of authority for public policy issues, seeMorris, 191
W. Va a 433n.5, 446 S.E.2d at 655 n.5, adetailed anaysis of thispermissive provisonwould be
instructive to our inquiry.

“‘Theprimary objectin condruing adatuteisto ascertanand give

effect totheintent of theLegidature” Syllabuspoint 1, Smithv. Sate
Workmen' s Compensation Commissioner, 159 W. Va. 108, 219

#Seesupranote 2 for authoritiesdefining “ uninsured motorist” and “ uninsured motor
vehicle”
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S.E.2d 361 (1975).” Syllabuspoint 6, Sate exrel. ACF Industries,
Inc. v. Vieweg, 204 W. Va. 525, 514 S.E.2d 176 (1999).

Syl. pt. 3, Daily Gazette Co., Inc. v. West VirginiaDev. Office, _ W.Va.__,  SE2d____
(No. 25437 May 19, 1999). Moreover, when weinterpret agtatutory provision, this Court isbound to
apply, and not construe, the enactment’ splain language. Syl. pt. 4, Daily Gazette Co., Inc. v. West
VirginiaDev. Office,_ W.Va __,  SE2d___ (No. 25437 May 19, 1999) (“*“A datutory
provisonwhichisdear and unambiguous and planly expressesthelegidativeintent will not beinterpreted
by the courtsbut will be given full forceand effect.” Syl. Pt. 2, Satev. Epperly, 135W. Va 877, 65
S.E.2d 488 (1951)." Syllabuspoint 1, Satev. Jarvis, 199 W. Va. 635, 487 S.E.2d 293 (1997).”);

DeVanev.Kennedy, W.Va__, , SEZ ___,dipop. a 17 (No. 25206 Mar. 26,

1999) (“Wherethelanguage of agtatutory provisonisplain, itstermsshould be gpplied aswritten and not
condrued.” (citationsomitted)). Althoughaprovison'slanguagemay beplain, thereneverthdessmay arise
circumstancesin which the plain language does not speak completely on the subject towhichitis
addressed. Therefore,

“[t]hat which is necessarily implied in astatute, or must be
included init in order to make the terms actually used have effect,
according to their nature and ordinary meaning, isasmuch apart of it as
iIf it had been declared in expressterms.” Syllabuspoint 14., Satev.
Harden, 62 W. Va. 313, 58 S.E. 715 (1907).

Syl. pt. 4, Smith v. Sate Workmen’ s Compensation Comm'r, 159 W. Va. 108, 219 S.E.2d 361.
Finally,
“[i]tistheduty of acourt to condrueadatuteaccordingtoitstrue
intent, and giveto it such congruction aswill uphold the law and further

judtice. Itiswell theduty of acourt to disregard aconstruction, though
apparently warranted by theliterd sense of thewordsin agtatute, when
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such condruction would lead to injusticeand absurdity.” Syl. pt. 2, Click
v. Click, 98 W. Va. 419, 127 SE. 194 (1925).

Syl. pt. 2, Pristavec v. Westfield Ins. Co., 184 W. Va. 331, 400 S.E.2d 575 (1990).

Reviewing the pertinent language of subsection (k), weare convinced that thelanguage
dates in plainand comprenengbleterms; that aninsurer may indudein apalicy of motor vehideinsurance
anexcluson. SeeW. Va Code 8§ 33-6-31(k); Syl. pt. 3, Dedl, 181 W. Va 460, 383 SE.2d 92. This
languagefurther provides, inlesscartain terms; that such anexduson mugt be* conagent with thepremium
charged” for such coverage. Inherent inthisrequirement, then, isthe heretofore Slent prerequisite thet an
insurance policy may containan exclusononly if theissuing insurer has* gppropriately adjusted” the
corresponding premiums thereby ensuring that theexd usonwill be® conagent with thepremium charged.”
Inother words, just as“[&] contract for greater benefitsgenerdly justifiesagrester premium,” Ded, 181
W. Va at 463, 383 S.E.2d at 95, so doesacontract for benefitswhich havebeen reduced through the
induson of anexdusonto coveragewarant areduced premium. Thisinterpretationasoisconggent with
the corre ative satutory provision mandating that premiums be* gppropriately adjusted” with respect to
variable UM and UIM coveragelimits. SeeW. Va Code § 33-6-31(b). Seealso Syl. pt. 4, in part,
Sate ex rel. Hechler v. Christian Action Network, 201 W. Va. 71, 491 S.E.2d 618 (1997) (“In
ascartaning legidative intent, effect mugt be given to each part of the satute and to the Satute asawhole
snastoaccomplishthegenera purposeof thelegidaion.” (internd quotationsand dtationsomitted)); Syl.
pt. 2, in part, Millsv. Van Kirk, 192 W. Va 695, 453 SE.2d 678 (1994) (“To determine the true intent

of thelegidaure, courtsareto examinethe satutein itsentirety and not sdlect *any single part, provison,
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section, sentence, phrase or word.” Syllabus Point 3, in part, Pristavec v. Westfield Ins. Co., 184
W. Va. 331, 400 S.E.2d 575 (1990).”); Syl. pt. 1, Parkinsv. Londeree, 146 W. Va. 1051, 124
SE.2d 471 (1962) (same). To condruethe language of subsection (k) otherwisewould produce aresult
contrary totheexpresslegiddiveintentionthat UM provisonsareremedid in natureand should beliberaly
congtrued infavor of theinsured. See Syl. pt. 2, Pristavec, 184 W. Va 331, 400 S.E.2d 575; Syl. pt.
7, Perkinsv. Doe, 177 W. Va. 84, 350 S.E.2d 711. Accordingly, we hold that when an insurer
Incorporates, into apolicy of mator vehideinsurance, anexduson pursuant to W. Va Code 8 33-6-31(k)
(1995) (Repl. Val. 1996), theinsurer must adjugt the corresponding policy premium o that theexdusion
Is* cong stent with the premium charged.” Asacorollary to thisholding, wereiterate our admonitionin
Ded that such exclusonsmugt “ not conflict with the spirit and intent of the uninsured and underinsured

motorist statutes.” Syl. pt. 3, Deel, 181 W. Va 460, 383 S.E.2d 92.

At thisjuncture, wewish dsoto clarify our prior holdings, particularly inDed andin
Imgrund, wherenwefound exclus onsto policiesof motor vehicleinsuranceto be gatutorily permissble.
See Syl. pt. 4, Imgrund, 199 W. Va. 187, 483 S.E.2d 533; Syl. pt. 3, Dedl, 181 W. Va. 460, 383
SE.2d92. Asiscusomary withtheinterpretation of legidative enactments, afinding that aparticular
provisonislegdly sound presupposesthat the actor, whose conduct the Satutewas designed to govern,
hesstidfied therequirementsthereof. Therefore, wehold further that when aninsurer hasfalled to stify
thegtatutory criteriaof W. Va Code § 33-6-31(k) (1995) (Repl. VVol. 1996) requisiteto incorporating
anexdusoninapoalicy of mator vehideinsurance, theenforcement of such anexdusonisvioaiveof this

State’ spublic policy. Tofacilitatethe enforcement of thisstatutory requirement and to ensurethat an
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appropriate premium adjustment does, in fact, accompany an insurer’ sincorporation of coverage
exclugons, werestate our holding in Syllabus point 7 of National Mutual Insurance Co. v. McMahon
& Sons, Inc., which cautioned that “[a]n insurance company seeking to avoid liability through the
operation of an excluson hasthe burden of proving thefacts necessary to the operation of thet excluson.”
177W.Va 734, 356 SE.2d 488 (1987). Applying thisholding to our pronouncement herein requiring
Insurersto adjust palicy premiums commensurate with their policy exdusions, theburden borne by insurers
Iningancessmilar to the casesub judicewould indude proof that such apremium adjustment has, infadt,

taken place.

Looking now to thefactswithwhichweare confronted in theingant apped , weareungble
tolocatein theappellaterecord any evidencethat Anthem satisfied its statutory duty by adjusting Ms.
Mitchel’ spalicy premium to account for theinclusion of her “ owned but not insured” exdluson. If such
proof of apremium adjustment was, in fact, proffered to the lower court, the parties had a burden of
preserving such evidencefor gppellate consderation. “Theregponghbility and burden of designatingthe
record ison the parties, and gppellate review must belimited to thoseissues which gppear in therecord
presented to thisCourt.” Syl. pt. 6,InreMichad Ray T.,  W.Va ___,  SE2d___ (No.
26639 Dec. 3, 1999). Absent proof of these facts, we cannot determine whether Anthem properly

included the “owned but not insured” exclusion in Ms. Mitchell’ s policy of insurance.

Neither canwefind in the gppdlate record any indication thet the drcuit court weighed the
limitation of coveragewith the corresponding palicy premiuminawarding Anthem summary judgment and
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dedaratory judgment. Aswith factsnot gppearing intherecord be ow, thisCourtisd o limited initsability
to congder, for thefirst time on goped , issueswhich alower tribuna hasnot yet ddliberated and decided.
“**Intheexerciseof itsappellatejurisdiction, thisCourt will not
decide nonjuridictiond questionswhichwerenct congdered and decided
by the court from which the apped hasbeen taken.” Syllabus Point 1,
Mowery v. Hitt, 155 W. Va. 103[, 181 SE.2d 334] (1971)." Syl. pt.
1, Shackieford v. Catlett, 161 W. Va. 568, 244 S.E.2d 327 (1978).”
Syllabus point 3, Voelker v. Frederick Business Properties Co.,
195 W. Va. 246, 465 S.E.2d 246 (1995).
Syl.pt.7,InreMichad Ray T.,  W.Va __,  SE2d___ (No. 26639 Dec. 3,1999). Given
thelack of record evidence suggesting that the circuit court contemplated whether Anthem’ sexcluson
correlated to the palicy premiumsit charged Ms. Mitchell, we cannot rule definitively on the propriety of
thedrcuit court’ sdecigon to uphold the exdusion above the gatutorily required minimum limitsfor UM
coverage. Accordingly, wevacatethedircuit court’ sorder finding the* owned but not insured” excluson
to bevdid abovethe gatutory limitsof UM coverage, in accordance with our prior holding in Syllabus
point 4 of Imgrund v. Yarborough, 199 W. Va. 187, 483 S.E.2d 533, and remand this matter for
further proceedings cons stent with this opinion and pursuant to our indructions ddinested below. Upon
recons deration of thismatter, wedirect thecircuit court to baseitsdetermination of whether Anthem
gopropriatdy adjusted Ms Mitche I’ spremiumtoreflect the owned but not insured” excluson contained
in her policy, aswell asitsfind decison regarding the excluson’ svdidity, upon the evidence dready
contained intherecord of thiscase. In other words, we do not believethat specia deference should be
acocorded to Anthem to parmit it to meke anew or more detailed record of itsaleged premium adjusments

when, pursuant to our holding in Syllabus point 7 of McMahon & Sonsrendered over adecade ago,

insurers have long been charged with the burden of proving facts necessary to permit the enforcement of
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ther policy exdusons. SeeSyl. pt. 7, 177 W. Va 734, 356 SE.2d 488 (* Aninsurance company seeking
toavoid liahility through the operation of an exduson hastheburden of proving thefacts necessary to the

operation of that exclusion.”).

Before conduding our discussion herein, wewould like to take this opportunity to spesk
on amatter that hastroubled us during our decison of thiscase. Policies of insurance, including those
providing coveragefor mator vehides areregulated and gpproved by this Sate sInsurance Commissoner
[hereinafter “the Commissioner”]. W. Va Code 8§ 33-6-8 (1994) (Repl. Val. 1996). Inherent inthe
Commissioner’ ssatutory duty to oversee policy provisonsishisher corresponding obligation to rgect
those policiesthat do not comply with West Virginiainsurance law. Specificdly, W. Va Code 8 33-6-9
(1957) (Repl. Vol. 1996) directs that

[t]he commissioner shall disapprove any such form of policy,
gpplication, rider, or endorsement or withdraw any previous gpprova
thereof:

(&) If it is in any respect in violation of or does not
comply with this chapter.

(b) If it contains or incorporates by reference any
inconsistent, ambiguous, or misleading clauses, or exceptions
and conditions which deceptively affect the risk purported to
be assumed in the general coverage of the contract.

(c) If it has any title, heading, or other indication of its
provisions which is misleading.

(d) If the purchase of such palicy isbeing solicited by deceptive
advertising.

(e) If the benefits provided therein are unreasonable in
relation to the premium charged.

(f) If the coverages provided therein are not sufficiently broad to
be in the public interest.

(Emphasisadded). Thus, itisgpparent thet the L egidature hasvested the Commissioner with sufficient
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authority to regject policy provisonswhich do not clearly and accurately inform theinsured asto the

coverage provided by such policy.

DespitetheCommissoner’ sregulatory powers wearemindful, fromthepolicy language
a issueinthis case, that two margindly viable practices continue to accompany theincorporation of
insurance policy exclusons. Firg, we obsarvethat the* owned but not insured” exclusoninthiscase,
thoughit wasdearly desgnated asalimitation of the avallable UM coverage, most likdy would not have
been gpparent to the mgority of insurance consumers given itsless-than-prominent placement inthe
appropriate policy endorsement. We previously have counseled insurance companies that

[aninsurer wishingtoavaid lighility onapalicy purportingtogive

generd or comprehensive coverage must makeexclusionary clauses

conspicuous, plain, and clear, placing themin such afashion asto make

obvioustheir relationship to other policy terms, and must bring such

provisions to the attention of the insured.
Syl. pt. 10, National Mut. Ins. Co. v. McMahon & Sons, Inc., 177 W. Va. 734, 356 S.E.2d 488.
Therefore, we urgethe Commissioner to review proffered policies of insuranceto ensurethat coverage

exdugonsare nat S0 incognito asto be deceptive or mideading asto the true scope of coverage available

to theinsured. See W. Va. Code § 33-6-9.%

*Methods by whichinsurers may effectively communicate an exdusion to aninsured to
secure higher avarenessthereof may indude, but arenot necessaxily limited to, referencetotheexcluson
and corresponding premium adjustment on the policy’ sdedarations page or procurement of theinsured's
Sgnatureonaseparatewaver 9gnifying thet he/shehasread and understood the coveragelimitation. See,
eg., Syl. pt. 1, Biasv. Nationwide Muit. Ins. Co., 179 W. Va. 125, 365 S.E.2d 789 (1987) (directing
insurer to obtain insured’ sknowing and informed rgjection of optiona coverage when the offer thereof is
statutorily required).
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Second, the Commissioner isobligated to uphold thelaw of this State and to rgect any
policy, endorsement, and thelike“[i]f itisin any respect in violation of or does not comply with this
chapter.” W. Va Code 8§ 33-6-9(a). Inthisregard, we notethat the language of Anthem’s* owned but
not insured” exclusion does not sugges, in any manner, that an insured isentitled to recover agtatutory
minimum amount of UM insurance bendfits. Our prior decison in Ingrund darified thisentitlement visa
vis*owned but not insured” exclusions, and we recognize that strict application of the Imgrund
requirementsto thiscasewould result in animproper retroactive application of thelaw.® See Syl. pt. 4,
King v. Kayak Mfg. Corp., 182 W. Va. 276, 387 S.E.2d 511 (1989) (discussing factorsto consider
regarding retroactivity); Syl. pt. 5, Bradley v. Appalachian Power Co., 163 W. Va. 332, 256 SE.2d
879(1979) (same). Neverthdess, our statutory law mandating such coveragewasin effect long before
theeventsa issue herein, thereby placinginsurerson natice asto required coverage provisons. See, eg.,
W. Va Code §33-6-31(b) (1972) (Repl. Vol. 1972). Thus, it gppearsto this Court that, regardless of
any curative measuresincorporated in theterms of the policy, e.g., aseverability dause® or by Satute,

eg., W. Va Code § 33-6-17 (1957) (Repl. Vol. 1996),” an insured could very likely understand an

T heautomobileaccident underlying theingtant gppedl, which occurredin 1996, predates
our decision in Imgrund, which was issued in 1997.

*Such aclause operatesin acontract to “ render[] enforceableavdid part, it availing pro
tanto, athough ancther part may beinvaid.” Bdlenting sLaw Dictionary 1168 (3d ed. 1969) (citation
omitted).

?\W. Va. Code § 33-6-17 (1957) (Repl. Vol. 1996) states that

[anyinsurancepalicy, rider, or endorsement hereafter issued and

otherwise valid which contains any condition or provision not in

compliance with therequirements of this chapter, shal not bethereby
(continued...)
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exduson, which does not reference higher gatutory entitlement to minimum UM benefits, ascompletely
precluding any recovery of UM benefitsthereunder. Accordingly, we caution the Commissoner to beever
watchful for exclusonary languagethat could prevent aninsured from gppreci ating the true measure of

coverage afforded by his/her policy of insurance.

Incondusion, wechargetheWest Virginialnsurance Commissioner tobeever vigilantin
safeguarding therightsof insurance consumersinthis Statewhile upholding thelaw permitting insurersto

Incorporate exclusions to coverage.

V.
CONCLUSION
For theforegoing reasons, the April 15, 1998, order of the Circuit Court of Raleigh County
ishereby vacated, and thismatter ishereby remanded to that court for further proceedings conastent with

this opinion.

Vacated and Remanded.

Z(....continued)

rendered invaid but shall be construed and applied in accordance with
such conditions and provisons aswould have gpplied had such palicy,
rider, or endorsement been in full compliance with this chapter.
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