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| dissent tothemgority opinion’ ssubverson of theemployment lawsof thisState, andits
reversonto 19th century fictiona conoepts of employee contracts. Inthedaysof the Indudtrid Age, courts
invented thefantasy that every employer and every employeestsdown acrossatable, and after afew days
of negatiationsand bargaining, they hammer out acontract of employment. TheWest VirginiaLegidature
had the sense to recognizein 1917 that railroad workers were getting the short end of thefictiona
“bargan,” and enacted the Wage Payment and Collection Act, torequireralroad employerstotimely pay
their employeesthe wagesthat they had earned after work hasbeen performed. TheLegidaturehassnce
expanded the Act to apply to every employment contract created in the State of West Virginia.

TheAct, spedificaly W.Va. Code, 21-5-1(c), defines* wages’ as* compensationfor labor
or savicesrendered by an employee, whether the amount is determined on atime, task, piece, commisson

or other basisof caculation.”! Under this satute, the employer and employee can “agreg” on away to

"W.Va. Code, 21-5-1(c) defines “wages’ in the following way:
(c) Theterm “wages’ means compensation for labor or services
rendered by an employee, whether theamount isdetermined on atime,
task, piece, commission or other basisof calculation. . . . [T]heterm
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cdculaewages(i.e, $5.25in cash per hour worked). Oncethe employee parformsand providesservices

or labor, then the employer must respond and compensate the employee pursuant to the “contract.”
W.Va. Code, 21-5-1(c) specificdly saysthat the term “wages’ “shal aso include then

accrued fringe bendfits cgpable of caculation and payabledirectly to an employed.]” A “fringe benefit’

includes such things as vacation, holidays, sick leave, or production bonuses. W.Va. Code, 21-5-1(1).2

Hence, under the Satute, an employer and an employee can also “agreg’” on away to caculaefringe

bendfitsthat are payablejust likewages (i.e., 1.5 daysof sck leavefor each month worked). Again, once

theemployee performsand providesservicesor | abor, then theemployer must respond and compensate

the employee with the fringe benefit pursuant to the means of calculation set forth in the “contract.”
The datute saystha wagesindudefringe benefits“ cgpable of caculation” and “ payable

directlytoanemployee” “Cdculae’ meansto* ascertain or determine beforehand, esp. by arithmetic,”

while “payable’” means “due. . . owed, owing, outstanding, unpaid, receivable.” Oxford Desk

Dictionary and Thesaurus, American Edition (1997).

!(...continued)
“wages’ shall aso include then accrued fringe benefits capable of
caculation and payabledirectly toanemployee: Provided, That nothing
herain contained shdl require fringe benefitsto be calculated contrary to
any agreement between an employer and hisemployeeswhich doesnot
contradict the provisions of this article.

2W.Va. Code, 21-1-5(1) defines “fringe benefits’ in the following manner:
(1) Theterm “fringe benefits’ meansany benefit provided an employee
or group of employees by an employer, or whichisrequired by law, and
includesregular vacation, graduated vacation, floating vacation, holidays,
sck leave, persond leave, production incentive bonuses, scknessand
accident benefits and benefits relating to medical and pension coverage.
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Hence, theterm “wages’ inW.Va. Code, 21-5-1(c) includes vacation and Sck leave that
can beaithmeticdly determined beforeservicesarerendered by theemployee, and which aredue, owing,
and asyet unpaid to an employee who has provided services. Thesefringe benefits became part of the
plaintiff-employees overall compensation earned during their periods of employment.

ThereisnothingintheWage Payment and Callection Act thet requiresan employer to offer
fringebendfits Nothing inthe Act compesan employer to give hisemployeestime off for vacation, or for
holidays, or for ack leave. Employersaffer fringe benefits because it apped sto employees, and makes
the job more enticing.

However, once an employer makesthe choiceto offer afringe benefit, then W.Va. Code,
21-5-1(c) takes over and ensuresthat if the employee performs the specified work in expectation of
recaiving the fringe benefit, then theemployer may not makethe earned bendfit illusory. Specificaly, the
employer cannat condition thereca pt of thefringe benefit on the occurrence of someuncertainfutureevent.

The mgority opinion holds that an employer can make fringe benefitsillusory and
contingent upon uncertain occurrences, Sating a Syllabus Point 5 that “whether fringe benefitshavethen
accrued, are cgpable of caculation and payabledirectly to an employee so asto beincluded in theterm
‘wages aredetermined by thetermsof [the] employment [contract] and not by theprovisonsof W.Va
Code§21-5-1(c).” Thisholdingignoresour long-standing precedent that every contract implicitly
incorporatesexiging legd principles. Weheld, in Syllabus Point 2 of Huntington Water Corp. v. City
of Huntington, 115 W.Va. 531, 177 S.E. 290 (1935), that:

All generd legdl prinaiplesaffecting contractsenter by implicationinto and
formapart of every contract, asfully asif specificaly expressed therein.



Inaccord, McGinnisv. Cayton, 173 W.Va. 102, 105, 312 S.E.2d 765, 768 (1984) (“[A]ll of the
generd legd principles affecting contracts a the time aparticular agreement isentered into form apart of
that contract as fully asif they were specifically expressed within it[.]”)

In other words, the definition of wages established inW.Va. Code, 21-5-1(c) controlsthe
employment contract; the majority iswrong in holding otherwise.

The CdiforniaSupreme Court once cond dered and rgjected many of thesamearguments
posited by the employers (and adopted by themgority opinion) intheingtant case. InSuagtezv. Pladic
Dress-Up Co., 183 Cal.Rptr. 846, 647 P.2d 122 (1982), the employer had a policy of awarding
employeeswith paid vacation time on the anniversary of the employee semployment. The employer
refused to pay vacation benefits to anyone whose employment terminated before that anniversary date.

Theemployeein Suastez had hisemployment terminated 3 monthsbeforehisanniversary
date, and herequested apro rata share of hisvacation pay. Theemployer argued (liketheemployers
intheingtant case) that employment on the anniversary datewas acondition precedent to the“vesting” of
vacation rights, and refused to pay the employee any portion of his vacation pay.

The Cdiforniacourt rgjected theemployer’ sposition and held that the employeewas
entitled to aprorata share of hisfringe bendfits. The court Sated that afringe bendfit like vacation pay
“isnot agratuity or agift, butis in effect, additiona wagesfor sarvices paformed.” 183 Cd.Rptr. a 849,
647 P.2d a 125. In other words, fringe benefitsare“smply aform of deferred compensation. . . which
inherently are not payable until atime subsequent to thework which earned thebenefits. .. .” Id., citing
Posner v. Grunwald-Marks, Inc., 14 Ca.Rptr. 297, 363 P.2d 313 (1961). The court concluded that

anemployeeswhoseemployment isterminated mid-year hasearned aportion of hisfringebenefitsassoon
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as he has performed subgtantid servicesfor hisemployer, and that the employer’ s contract improperly
atempted toimposea“ condition subsequent which atemptsto effect aforfeiture of vacation pay dready
vested.” 183 Cal.Rptr. at 850, 647 P.2d at 126.

In support of its ruling, the California Supreme Court stated that:

[O]nceit isacknowledged that vacation pay is not an inducement for

future services, but is compensation for past services, thejudtification for

demanding that employeesremainfor theentireyear disgppears. If some

share of vacation pay isearned daly, it would be both inconsstent and

inequitableto hold that employment on an arbitrary dateisacondition

precedent to the vesting of the right to such pay.
The samereasoning gppliesintheindant case: sck leaveisnot aninducement for future services itis
compensationfor past services. Every day thet the plaintiffswent towork, they earned aportion of their
sck pay. Theplantiffsdid not usether sck leave, but accrued it for future use; upon thetermination of
their employment, they should have been compensated for any leave not used.

Theruleespoused by themgority opinion concerning Sck leavecanbesummearized as“use
itor loseit.” Workerswho usetheir Sck leave get aday off at hometo nursean “illness” no matter how
serious. Workerswho tirdessy work, day after day, regardiessof any painsor plaguesin order to accrue
additiond sck days-- according to the mgority opinion, when they say goodbyeto thejob, they can say
goodbye to the pay they would have received, had they stayed home and watched TV from their beds.

Inthelong run, employersend up baing thelosers of the“useit or loseit” rulegpplied by
themgority. Under therule, every employeeinthesateisencouraged to usetheir Sck daysroutindy, and

employerspay thecost. Instead of competent, trained workers coming to work with minor achesand



pains,® the employer will be forced to pay overtime to another employee or pay an inexperienced
temporary employeeto do thejob. Rather than compensatetheworker by paying them thevalue of the
gck timeaccrued a thetimethar employment isterminated yearslater, theemployer paystheworker sck
timetoday plus paysanother worker overtime, and/or suffers substantid |ossesfrom lowered qudity and
productivity.

Themgority opinion statesthat the employment “ contract” controlsthe how, whenand
whether an employeawill be compensated intheform of afringebendfit. | disagres, and firmly bdievethat
if anemployer choosesto offer afringe benefit, then West Virginialaw takesover and mandatesthat such
fringe benefitsarewages. Thelaw demandsthat the employee be paid wagesfor the work performed.
W.Va. Code, 21-5-1(c) clearly makessick pay aform of wages. Whentheplaintiffsintheingtant cases
terminated their employment, theemployersshould have paid the plaintiffsther prorata share of thesick
pay they had accumulated and not used.

| therefore dissent.

4 recognizetha there are hidden costsin asick employee coming to theworkplace and bresthing
germsall over everyoneelse. It isprobably chegper for an employer to force an employee with a
communicable diseaseto Say home, thereby kegping other employeeshedthy. But what of theemployee
who hasminor surgery, or has discomfort from, say, adip and fal? Should such an employeetake some
agpirin and cometo work? Themgority rule saysthe employee should $ay home and takeit essy -- use
the sick day or lose it.



