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The Opinion of the Court was delivered PER CURIAM.
*JUSTICE MCGRAW dissents and reservestheright to file a dissenting opinion.

*On September 27,2000, JUST | CE M CGRAW withdrew hisright tofileadissenting opinion and
simply dissents.



SYLLABUSBY THE COURT

1. “‘A denovo sandard gppliesto areview of the adjudicatory record made beforethe
Committeeon Legd Ethicsof theWest VirginiaState Bar asto questionsof law, questions of gpplication
of thelaw tothefacts, and questions of appropriate sanctions; this Court givesrespectful congderation
to the Committeg's recommendations while ultimately exercisng itsown independent judgment. Onthe
other hand, subgtantid deferenceisgivento the Committegsfindingsof fact, unlesssuch findingsarenot
supported by reliable, probative, and subgtantial evidenceonthewholerecord.”  Syl. pt. 3, Committee

on Legd Ethicsv. McCorkle, 192W.Va 286,452 SE.2d 377 (1994).” Syl. Pt. 2, Lawyer Disciplinary

Bd. v. Vieweg, 194 W. Va. 554, 461 S.E.2d 60 (1995).

2. “Thegenerd rulefor reingatement isthat adisbarred atorney inorder toregain admisson
tothepracticeof law bearsthe burden of showing that he presently possessestheintegrity, mord character
and legd competenceto resumethe practice of law. To overcomethe adverse effect of the previous
disbarment, hemust demongtrate arecord of rehabilitation. 1naddition, the court must condudethat such
reinstatement will not have ajustifiable and substantial adverse effect onthepublic confidencein the
adminigration of justice and in thisregard the seriousness of the conduct leading to disbarment isan

important consideration.” Syl. Pt. 1, In re Brown, 166 W. Va. 226, 273 S.E.2d 567 (1980).

3. “Rehabilitation isdemongrated by acourse of conduct that enablesthe court to condlude

thereislittlelikelihood that after such rehabilitation is completed and the gpplicant isreadmitted to the



practiceof law hewill engagein unprofessond conduct.” Syl. Pt. 2, InreBrown, 166 W. Va 226, 273

S.E.2d 567 (1980).

4, “* Disbarment of an attorney to practicelaw isnot used soldy to punish the atorney but is
for the protection of the public and the professon.” Syl. Pt. 2, InreDanidl, 153W.Va. 839, 173 SE.2d

153(1970).” Syl. Pt. 6, Lawyer Disciplinary Bd. v. Battigtelli, 1999 WL 965676, W.Va__,

SE2d___ (W. Va. filed October 13, 1999).



Per Curiam:

Thiscaseisbeforethis Court upon the October 6, 1997, petition of Truman Lynch Sayre
for reingtatement of hislicenseto practicelaw. Wereferred thiscaseto the Lawyer Disciplinary Board
of TheWest VirginiaState Bar for the development of arecord and recommendation. Thet processhaving
been completed, the report and recommendations of the Hearing Pand Subcommittee (“HPS’) of the
Lawyer Disciplinary Board recommendsthat the Petitioner’ slaw license not be reindtated at thistime.
Pursuant to Rule 3.33(g) of the Rulesof Lawyer Disciplinary Procedure, theHPS a so recommended thet:
1) the Petitioner be assessed the costs of these proceedings, 2) the Petitioner engage in aprogram of
education and counsdling concerning hisobligationsunder the Code of Professond Responshility, his
conduct in the past, and the reasons for that conduct; and 3) the Petitioner be reconsidered for
reindatement a such time that he can demondrate that he can meat the ethical obligations of an atorney,
but no sooner than oneyear from the date that this decison becomesfind. Having reviewed the parties
briefs therecord and dl other matters submitted in this case, we adopt the recommendations made by the
HPS, with the exception thet we hold that the Petitioner may not again be consdered for reindatement until
at least five years from the date that this decision becomes final.

. FACTS
The Petitioner is saventy-three years old and was admitted to practice law in 1953. He

served asabankruptcy trustee beginning in thelate 1970'sand was gopointed family law master in October

The facts are taken from the undisputed factual findings made by the HPS.
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of 1986. He consented to disbarment on September 2, 1992, following hisfedera conviction for
embezzlement by a bankruptcy trustee.
A. DISBARMENT

The Petitioner’ s conduct which resulted in hisdisbarment began in October of 1985, when
the Petitioner trandferred atota of $60,000 from two bankruptcy trust accountsinto his persond account.
Hethen used the money for abusiness venture with Herman G. Hendricks and othersto congtruct and
operate an Econol.odge mate in North Beckley, West Virginia: The Petitioner repaid most of the $60,000
on December 10, 1985, by obtaining acheck from Herman Hendricks, deposting it into the Petitioner’s

personal account and then writing two checks to the trust accounts.

The Petitioner withdrew another $15,000 from one of the bankruptcy trust accountson
December 31, 1985, and purchased acashier’ scheck, which hethen deposited into amotel business
account. Herepaid the $15,000 to thetrust account on April 30, 1986, using the proceeds from abank

|oan made to the motel business.

OnMay 22,1987, the Petitioner diverted $12,000 from oneof thetrust accountsto repay
aloanfromadlient. The Petitioner combined the $12,000 with an additiona $3,000 from theclient to
purchaseacashier’ scheck for $15,000to settleunrd ated busnesslitigation of thedient. Additiondly, the
Petitioner failed to pay abankruptcy estate disoursement of $14,244.36 to the Workers Compensation
Fund as directed by the Bankruptcy Court in its general disbursement order of June 19, 1987.

B. REINSTATEMENT HEARING



At therangatement hearing, anumber of individud stedtified on the Petitioner’ sbehdf thet
the Petitioner waswdll-liked and involved in various community activities. Noneof theseindividuas,
however, gopeared to have Sgnificant knowledge about the Petitioner’ shistory of ethicd violaiionsor why

he had committed those violations.

ThePditioner dsofailed to offer any red insght astowhy hehed violated ethicd standards
in the padt, other than dluding to the posshility that hisdivorcewasafactor. Whenthe Petitioner was
questioned asto what he had doneto rehabilitate himsdlf, hetedtified that theeventswere* better forgotten
for dl concarned.” The Petitioner was a0 asked to explain his goparent fa se contention in the disbarment
proceeding that he did not use the bankruptcy fundsfor his“persona purposes.”? The Ptitioner’ sless-
than-candid explanation of hismendacity was*theword persond purposeshas aconnotation of riotous

living and that sort of thing.”

Mos Sgnificantly, thefactud findingsreved ed that during the Petitioner’ sdisharment, he
hed continued to engagein misconduct. Prior to March 1990, the Bank of Raleigh obtained thefirst deed
of trust on the Petitioner’ s Glade Creek Farms property. Subseguently, inMarch 1990, the Petitioner and
Herman Hendricksusad the Petitioner’ sGlade Creek Farmsproperty ascollatera for consolidatingtwo

outganding loansinto oneloan through the Beckley Nationdl Bank, thereby cresting asscond dead of trud.

Not only did the Petitioner makethisfase contention, he aso attempted to cover-up hispersond
useof thefundsby failing to provide the State Bar with documentsfrom hispersond accountsintowhich
he had deposited funds from the bankruptcy trust accounts.
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In 1993, the North Beckley Motd, Inc. (*Motd”) obtained thefirst deed of trust executed
by the Petitioner from theBank of Raeigh by refinancing theloan secured by thedeed of trust. TheMotd
secured thisdeed of trust in exchangefor the Petitioner assgning to the Mot hissharesof sock inthe

Motdl.

Ingteed of assgning thefirg dead of trud to the Petitioner, theMotd assgned it to Rebecca
Riffe, the Ptitioner’ sdaughter, without any consderation. The Petitioner testified that the assgnment to
hisdaughter wasapart of ascheme designed to extinguish the second deed of trust held by the Beckley

National Bank.

Subsequently, the Petitioner asked his daughter to foreclose on the Bank of Raleigh deed
of trust. He dso asked attorney Bruce Lazenby, who rented office gpace from the Petitioner’ sbrother, to
srveasubditutetrusteeonthe Bank of Ralegh deed of trust. Mr. Lazenby wasaware of thesecond lien
on the property held by Beckley Nationa Bank; but, hedid not directly notify Beckley Nationa Bank,
because he understood thet the bank had never sarved awritten request for notice of default on the Bank

of Raleigh.

The Petitioner paid the expenses of the sdle and arranged for Floyd M. Sayre, 111, his
nephew, to gopear and bid on the property on the Petitioner’ sbehdf. Hoyd Sayrewasthe highest bidder
a $6,000. Thesdeextinguished the second deed of trust. The Petitioner then conveyed hisinterest inthe

Glade Creek Farmsproperty to hisdeughter, Ms Riffe. The Petitioner aso aranged to sall twolotsfrom

4



the Glade Creek Farms property, which were now unencumbered, for the amounts of $30,000 and

$60,000.

Atthetimeof the sdes, Bank One held the Beckley Nationa Bank deed of trust in the
Glade Creek Farms property. When Bank One learned of these transactions, it sued the Petitioner’s
daughter, aswel| asthe purchasersof the property, in an attempt tovoid thesdes. Bank Oneadso sued
the Petitioner on the promissory note, seeking $103,224.28, which represented the principa andinterest

due. Ms. Riffe and the Petitioner settled these two lawsuits with Bank One for $50,000.

Then, in Augugt of 1995, Ms. Riffe deeded any remaining property interest in the Glade
Creek Farmsproperty back to her father asagift. The Petitioner, inturn, sold another lot that same day

for $25,000. Ms. Riffe also gave her father al of the money remaining from the first two sales.

Subsaquently, on June 16, 1997, the Petitioner sued Herman Hendricks averring thet the
parties had jointly executed apromissory note to Beckley Nationd Bank in 1990. The Petitioner dleged
inthecomplaint that Mr. Hendricksowed him one-hdf of $103,224.28, which wastheorigind amount of
the promissory note. Thisdlegationwassmply fase, because the Petitioner had paid Bank One $50,000

to satisfy the debt, not the origind amount of thenote. Onceagain, inthe Petitioner’ saffidavit executed



insupport of default judgment® againgt Mr. Hendricks, the Petitioner misrepresented, under oath, that Mr.
Hendricks owed him one-half of $103, 224.28."
C. HPS RECOMMENDATION
Based upon the above-mentioned factual findings made by the HPS, the HPS
recommended that Mr. Sayre's petition for reinstatement be denied, reasoning, in part, that:

After hisdisbharment in 1992, he set out to extinguish asecond
deed of trust with the goal of persuading a bank to reduce his
indebtedness and to permit him to sdl| three parcdlsof property without
encumbrancefor $115,000. To accomplishthisresult, heengagedina
clever, but deceptive scheme, involving his own daughter thet, in the
opinion of theHearing Pand Subcommittee, isincondstent of theethical
gandards expected of an attorney and contrary to Rule 8.4 of the Rules
of Professional Conduct.

Having reduced hisindebtednessto the Bank by morethan 50%,
Mr. Sayre caused amideading lawsuit to befiled thet falsdy damed thet
he had paid the Bank thefull amount of thedebt. Hethen executed and
filed an equaly mideading affidavit, under oeth, to the sameeffect which
caused the Court to enter an Order awarding him damagesthat he knew
werenot judtified by thefacts Such behavior iscontrary to thet expected
of an atorney pursuant to Rule 3.3(a), Rule 3.4(b), Rule 8.4(c) and Rule
8(d) of the Rules of Professional Conduct|.]

II. DISCUSSION
Theonly issue before the Court iswhether the evidence before the HPS supported its

recommendationthat the Petitioner’ slicenseto practicelaw not bereingtated. The Petitioner assertsthat

3Mr. Hendricksdid not filean answer tothecomplaint, because hebelieved that hehad discharged
the promissory note in bankruptcy.

“The Petitioner attempted to justify hisentitlement to $51,612.14 on the groundsthat Mr.
Hendricksowed him money for other reasons. Noneof the other reasons, however, weredleged ether
in the complaint or the affidavit.



hislaw licence should bereinstated, with conditions, because the decis on of the HPS was not based on
theevidence In contragt, the Respondent maintainsthat the Petitioner hasnot met hisburden of proving

rehabilitation, which is a prerequisite to reinstatement of hislaw license.

Thefdlowing gandard of review governscasesariang fromthelavyer dsaplinary process

"A de novo standard appliesto areview of the adjudicatory
record mede beforethe Committee on Legd Ethicsof theWest Virginia
Sate Bar asto questionsof law, questions of gpplication of thelawtothe
facts, and questions of gppropriate sanctions; this Court gives respectful
congderationto the Committee'srecommendationswhile ultimately
exerdsng itsownindependent judgment. Ontheother hand, subdtantia
Oeferenceisgivento the Committegsfindingsof fact, unlesssuch findings
arenot supported by relidble, probative, and substantiad evidenceonthe
wholerecord." Syl. pt. 3, Committeeon Lega Ethicsv. McCorkle, 192
W.Va. 286, 452 S.E.2d 377 (1994).

Syl. pPt. 2, Lawyer Disciplinary Bd. v. Vieweg, 194 W. Va. 554, 461 S.E.2d 60 (1995).

Whether alawyer’ slicenseto practice law should be reingated, following disbarment, is

determined as follows:

® ThePdtitioner dso maintainstha the HPS grosdy failed to conduct itsdedlingswith the Petitioner
within thereasonablebounds of dueprocess. Thisargument centersupon thefact thet it took ninemonths
fromthefiling of the petition on October 6, 1997, until thefirst hearing occurred on July 20, 1998. At the
closeof the July 1998 hearing, the HPS requested Disciplinary Counsd to obtain further information. As
aresult of theHPS request, Disciplinary Counsel sought another evidentiary hearing. The Petitioner
maintainsthet “[hjad Disciplinary Counsd pursued themetter with any diligence during thenine months.
.. no second hearingwould have beenrequired.” Thus, the Petitioner “objectsto al itemspertaining to
taxation of costs assessed for the second hearing.” Wefind the Petitioner’ sargument on thisissueis
without merit.



Thegenerd rulefor rengatement isthat adisbarred atorney in
order to regain admission to the practice of law bears the burden of
showing that he presently possessestheintegrity, mord character andlegd
competence to resumethe practice of law. To overcomethe adverse
effect of the previous disbarment he must demonstrate arecord of
rehabilitation. In addition, the court must condudethat such reingatement
will not have ajustifiable and substantial adverse effect on the public
confidenceintheadminidration of jugticeand inthisregard the seriousness
of the conduct leading to disbarment is an important consideration.

Rehahilitation isdemondrated by acourse of conduct thet enables
the court to condudethereislittielikeihood thet after such rehabilitation

Iscompleted and the gpplicant isreadmitted to the practice of law hewill
engage in unprofessiona conduct.

Syl. Pts. 1 and 2, In re Brown, 166 W. Va. 226, 273 S.E.2d 567 (1980).

Theevidence adduced by the HPSisdevoid of any indiciaof rehabilitation or other
assurancesthat the course of conduct engaged in by the Petitioner which caused thedisbarment isunlikely
to occur again. Tothecontrary, during hisdisbarment, the Petitioner continued to engagein unscrupulous
behavior. Moreover, the Petitioner’ scontinued conduct issubgtantially smilar to that for which hewas
disharredinthat the Petitioner continuesto misgppropriatemoney frominnocent partiesfor the Petitioner’ s
ownuse. Thistype of conduct beliesthe Petitioner’ sclaim that heisentitled to have hislaw license

reinstated.

Given that the Petitioner hasnot ceased his continued scheming, this Court isleft to
condudethat any reingatement of the Petitioner’ slaw licensewould havea substantid adverseeffect on

the public confidenceintheadminidration of justice. ...” 1d. & 226, 273 SE.2d & 567, Syl. Pt. 1, in part.
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Aswerdterated in syllabuspoint Sx of Lawyer Disciplinary Bd. v. Battigdli, 1999 WL 965676 W.

Va_, SE2d__ (W.Vafiled October 13,1999), “*[d]isbarment of an atorney to practicelaw

Isnot used soldy to punishtheattorney but isfor the protection of the public and the profession.” Syl. P.
2,InreDanid, 153W.Va. 839, 173 SE.2d 153(1970).” Itisclear from therecord before usthat the
Petitioner’ spreviousdisbarment hasnot deterred him from engaging in conduct which violatesthe ethical
standardsexpected of attorneys. Thus, Petitioner’ scontinued unprofessiond, unethica, and possibly
criminal conduct necessitatesthe denid of reinstatement of the Petitioner’ slaw license. ThisCourtis
obligated to deny licensing an aitorney who doesnot possesstherequistemord character, integrity, and
legal competenceasameansof protecting the unsuspecting public, aswell asthelegd professonitsef.

Seeid.

Inview of theforegoing, therecommendeation of the HPSthat the Petitioner’ slaw license
not bereindated at thistimeis hereby adopted. Given this Court’ sgrave concern over the Petitioner’s
conduct since disbarment, our firm conviction is that the Petitioner must be precluded from seeking
reinstatement of hislaw licensefor aperiod of not lessthanfiveyears. Perhgpsthe Petitioner will then be
ableto show that he hasbecometruly rehabilitated and that asaresult of education and counsaling
programs, he understands his obligations under the Code of Professiond Responsibility and the enormity

of hisprior misdeeds. Finally, the Petitioner is ordered to pay the costs of these proceedings.

The Petitioner’ s request for reinstatement of hislaw license is hereby denied.
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Petition denied.



