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The Respondent Flizabeth Walker has requested u stay of execulion against implementation
ol the decision of the State Lilection Commission (“SEC” or “Commission™} to certify Petitioner
william R. Wooton for funding, and to prevent Me. Wooton [rom spending any campaign financo
monies that are allocaled. The Commission’s decision was cxeculed and the funds were ullocated
to Mr. Wooton belore Ms. Walker filed her request for a stay. There is, therelore, no possibility of
staying the Commission’s order. The requested reliel for a stay against Mr. Wooton must be rojected
for scveral rensons.

First, a “stay” is an ovder that suspends implementation of a lower cowrt or adminiglrative
order and rns against that court or agency. A stay is nol a means for enjoining actions of the parties
to aprocceding. TI'Ms, Walker wants to scek that kind of relief, she must file an independent action
and a motion for a preliminary injunction pursuant to Rule 65(a) of the West Virginia Rules of Civil
Procedure and post a bond pursuant to subsection (¢) of that Rule.

Second, even if a stay from this Court was the proper procedurc, there is no reason (o grant
the requesicd relief. There is simply no harm to anyone if Mr. Wooton begin spending (he public
cumpaign finance money. He would undoubtedly usc the money to educate the pu‘b]ic about his
candidacy. No one is injured by that. Ms, Walker certuinly has no entitlcment ut stake; she is [rce
to conlinue to promole her campaign in any lawful [ashion. Nor is there any hasm to the State. 10
this Court decides he was wrongly cortified, Mr. Wooton’s campaign may be ordered to repay the
maney.

Third, if a stay was the proper procedure and it was granled, such a ruling would cause
considerablc harm to Mr, Wooton because he would be scriously burdened in the exercise of his free
speech rights to educate the public about his candidacy. The order would operate like a prior
restraint, which may not be imposcd except when necessary to accomplish an interest of the highest

.order. E.g., Citizens Aware Regarding Education v. Cathoun County Publishing, Inc. 185 W. Va.
168, 406 S.i2d 65 (1991). As the United Stules Supreme Court has held, campaign funds and
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campaign speech ars inextricably bound; the state (including the courts) cannol resirict the former
without alfecting the latter. E.g., Buckley v. Valeo, 424 11.8. 1 (1976).

Fourth, the Public Campaign Finance Law in West Virginia Code § 3-12-12 prohibits
petitioner Irom spending any privale monies on the campaipn — ncluding his own moncy. It
petilioner were to raise and spend, or spend his own moncy, during the time of the requested stay,
he would violate the Public Campaipn Finance Law and could be required to return all public monies
received, Respondent Walkerthus seeks through her request for a stay that petitioner be hatred frommn
spending any money in connection with the cumpaign for approximately a fourth o f the remaining
time until the election. Meanwhile, Walker and the other candidates would be [ree to spend monics
in connection with their campaigns, The result of barring only the petitioner from spending monies
while this casc is pending would, at a minimum, be unfair and would also pul at great peril
petitioner’s rights ol (ree speech and his rights of candidacy. See, e.g., U.S. Conslitution,
Amendments 1 & 14; W. Va. Constitution, Article ITI, §§ 7 & Article IV, §§ 1 & 4; State ex rel.
Billings v. City of Point Pleasant, 194 W, Va. 301, 460 S.E.2d 436 (1995); Sturm v. Henderson, 173
W. Va, 319, 342 §.1:.2d 287 (1986).

To grant (he relicf requested by Respondent Walker would create s harm that camnot be
undone even if this Cowrt aflirms the decision of the State Elections Commission to certify
pelitioner’s campaign. Petitioner cannot spend his own money, or raisc and spend private money,
without violating the Public Campaign Finance Law, Petitioner would be elTectively bamed from
campaigning lor morc than a fourth of the remaining time until the election.

Fifth, Respondent Walker cannot establish i reasonable probahility of success on the merits,
See Brief for Petitioner William R. Woaoton, liled with the Court on this day.

Finatly, Respondent has proffered no security. If the Court decms a stay is appropriate, then
it should, pursuant to W. Va. R.A.P. 28( ¢ ), require securily in an amount sullicicnt to cover the
campaign expenditurcs that petitioner would otherwise male at this critical juncture in the Supreme

Court racce,
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Accordingly, Pelitioncr Wooton respect{ully requests that this Court deny Respondent

Walker’s Application for Stay.

Received Time Mar. 17, 2016 10:02AM No. 1633

V)i

Robert V. Berthold, Jr. (ID'#A2
Berthold Law F'iym PLLC

Post Office Box 3508
Charleston, WV 25335

(304) 345-5700 telephone
rvb@gbertholdlaw.com

Robert M. Bastress, Jr. (ID# 263)
Post Office Box 1295
Morgantown, WV 26507-1295
(304) 319-0860 telephone
rmbastress@gmail.com

‘Thomas Pairick Maroney (1D # 2326)
608 Virginia Street, East, Floor 2
Charlesion, WV 25301

(304} 346-9629 tclephons
patrickmaroney @aol.com

Counsel for Peritioner William R, Wooton




03/17/2016 THU 8:00 FaX 304 345 5703 Berthold Law Fixm, PLLC Zear/007

IN THE
SUPREME COURT OF APPEALS OF WEST VIRGINIA

WILLIAM R, WOOTON,
Petitioner,

v. No. 16-0226
(Cireuit Court of Kanawha County
Civil Aclion No, 16-AA-13)

LLIZABETH D. WALKER, NATALIE F. TENANT,
GARY A. COTILIAS, and VINCENT P. CARDI,
Members of the West Virginia State Election Commission;
GLLN B. GATNER, 1lI, West Virginia State Aoditor;

and JOHN D. PERDUE, West Virginia State Trensurer,

Respondents.

CERTIFICATE OF SERVICE

T, Robert V. Berthold, Jr., co-counsel for Petitioner herein, do hereby certify that I have
served a copy of the lotegoing Petitioner Wooton's Response to Respondent Walker's Application
Jor a Stay, via e-mail, and by placing a true copy, postage prepaid, in the United States mail on this
17% day of March, 2016, upon the following:

‘Thomas €. Ryan, Esquire
K & L Gates, LLLP
K & T. Gates Center
210 Sixth Avenuc
Pitisburgh, PA. 15222
Counsel for Petitioner, Elizabeth Walker

Richard L. Gottlieb, Esquire
Spencer D. Elliott, Esquire
Lowis Glasser Casey & Rollins, PTILC
300 Summers Street, Suvite 700
Post Ollice Box 1746
Charleston, WV 25325
Counsel for SEC Members, Tennant, Collias, and Cardi

Patrick Morrisey, Esquire

West Virginia Allorncy General

State Capitol Complex

1900 Kanawha Boulevard, Liast
Building 1, Room E-26

Charlesion, WV 25305 >
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