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introduced Version

H. B. 4260

{By Delegates Fleischauer, Pino, Schadler and Webb)
[Introduced February 2, 2002, referred to the

Committee on the Judiciary.]

A BILL to amend the code of West Virginia, 1931, as amended, by adding thereto a new article, designated
§3-12-1, §3-12-2, §3-12-3, §3-12-4, §3-12-5, §3-12-6, §3-12-7, §3-12-8, §3-12-9, §3-12-10, §3-12-11, §3-12-12,
§3-12-13, §3-12-14, §3-12-15, §3-12-16, §3-12-17, and §3-12-18, relating generally to providing public funding
of glection campaigns for certain offices; setting forth as short title and certain legislative findings and
declarations; defining terms; specifying that the provisions of the act are applicable to candidates for the offices
of governor, supreme court justice, circuit court judge, and candidates for seats in the Legislature; establishing
a public campaign financing fund and sources of revenue for the fund; requiring an applicant for public
campaign funding to complete a declaration of intent and setting forth the manner in which application for
funding may be made; setting forth eligibility criteria for qualifying party and independent candidates; aliowing
participating candidates to raise from private sources and spend seed money contributions; requiring
candidates seeking public campaign funds to collect a required number of qualifying confributions; requiring
participating candidates to comply with all provisions of the act; requiring the state election commission to certify
eligible candidates and setting forth the procedure for certification; providing that qualified candidates shall
receive funding for election campaigns from the public campaign financing fund; specifying the amount of funds
available for each office and when such funds become available; setting forth restrictions on participating
candidates' contributions and spending; prohibiting participating candidates from accepting private contributions
other than as specifically set forth in the act; prohibiting the use of personal funds for certain purposes;
requiring certain disclosures; requiring candidates to keep records and report to the state election commission;
providing far matching public campaign funds when an opponent spends in excess of the participating -
candidate's spending limits; setting forth certain duties of the state election commission; providing for the
depasit of certain revenue into the fund; requiring repayment of excessive expenditures by candidates; providing
both civil and criminal penalties for violations of the act; and setting forth an effective date.

Be it enacted by the Legislature of West Virginia:

That the code of West Virginia, 1931, as amended, be amended by adding thereto a new article, designated §3-12-1,
§3-12-2, §3-12-3, §3-12-4, §3-12-5, §3-12-6, §3-12-7, §3-12-8, §3-12-9, §3-12-10, §3-12-11, §3-12-12, §3-12-13, §3-12-14,
§3-12-15, §3-12-18, §3-12-17, and §3-12-18, to read as follows:

ARTICLE 12. WEST VIRGINIA PUBLIC CAMPAIGN FINANCING ACT.

§3-12-1. Short title.

This articte shall be known as the "West Virginia Public Campaign Financing Act".

§3-12-2. Legislative findings and declarations.

The Legislature hereby finds and declares that current election finance laws;

(a} Can place elected officials in the position of spending their time raising funds instead of representing the public;

(b} Cost the taxpayers millions of dollars in the form of subsidies and special privileges granted to large campaign
contributors;

{c) Alow elected officials to accept large campaugn contributions from private interests when they may have statutory or
regulatory power over those inferests;

{d} Give incumbents an unfair advantage over challengers;

{e) Hinder reasonable communication with potential voters by quallfied candidates not supported by large private campaign
contributions;

{f} Effectively suppress the voices and influence of the majority of West Virginia citizens in favor of a small number of
wealthy special interests;

(9) Undermine public confidence in the integrity of public officials; and

{h) Drive up the cost of campaigning for office and discourage otherwise qualified candidates who lack personal wealth or
access o special interest funding.

Therefore, the creation of a public campaign financing system is essential to Improve the integrity of elections in this state
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by diminishing the influence of special interest contributions, encouraging more citizens to participate in the political
process; remove funding as a source of campaign attention and candidate attack; promote freedom of speech and direct
the focus of political campaigns to issues of substance,

§3-12-3. Definitions.

Unless the context clearly requires a different meaning, as herein used:

(a) “Candidate” means an individual who has filed a pre-candidacy statement pursuant to the provisions of section five-e,
articie eight of this chapter, has quatified to have his or her name listed on the ballot of any election, or who has dectared
his or her intention to seek nomination or election through a petition or write-in procedure for the offices of governor,
supreme court justice, circuit judge, state senator or delegate which is to be filled at an election.

(b} "Commission" means the state election commission created pursuant to the provisions of article one-a of this chapter.
{c) "Contribution” means a gift subscription, assessment, payment for services, dues, advance, donation, pledge, contract,
agreement, forbearance or promise of money or other tangible thing of value, whether or not conditional or legally
enforceable, or a transfer of money or services or other tangible thing of value to a person, made by a person or entity
other than a candidate or his or her committee for the purpose of influencing the nomination, election or defeat of a
candidate. An offer or tender of a contribution is not a contribution if expressly and unconditionally rejected or returned. A
contribution does not include volunteer personal services provided without compensation or services or property provided
to an elected official by the state or a political subdivision to defray the costs of meeting or communicating with constituents
while the official is performing the duties of his or her office .

(d) "Excess expenditure” means an amount of money spent or obligated to be spent to influence the nomination or election
of & nonparticipating candidate or the defeat of a participating candidate in excess of the public campaign financing funds
availabie to a participating candidate running for the same office pursuant to this article.

(e} "Fund" means the Public Campaign Financing Fund created by this article.

(f) *General election campaign period” means the period beginning the day after the primary election and ending on the
day of the general election in that election year.

(3) "Independent candidate” means a candidate on the ballot who does not represent a political party.

(h) "Independent expenditure” means an expenditure made by a person or entity other than a candidate or his or her
committee for a communication which expressly advocates the nomination, election or defeat of a clearly identified
candidate but which is made independently of a candidate's campaign and which has not been made with the cooperation
or consent of, or in consultation with, or at the request or suggestion of, the candidate or any of his or her agents or
authorized committees. An expenditure which does not meet the criteria for independence established in this subsection is
considered a contribution.

(i} "Nonparticipating candidate" means a candidate who is on the ballot but has chosen not to apply for public campaign
financing or has failed to satisfy the requirements for receiving public campaign financing.

{i "Participating candidate” means a candidate who is attempting to qualify or who has been certified as having qualified
for public campaign financing during a campaign period. ’

{k) "Party candidate" means a candidate who represents a potitical party that has been granted ballot status.

{I} "Primary election campaign pericd” means the period beginning on the first day of the primary election filing period and
ending on the day of the subsequent primary election. : )

{m) "Private contribution™ means a contribution from any nonpubtic source except:

{1} Payments by a membership organization for the cost of communicating to its members;

{2} Payments by a membership organization for the purpose of facilitating the making of qualifying contributions;

{3} Volunteer activity, including the payment of incidental expenses by volunteers; and

(4) Voter registration and get-out-the-vote activities conducted by nonpartisan individuals and organizations or which are
not intended to influence the election or defeat of a particular candidate.

(n) "Qualifying contribution" means a confribution of five doliars in the form of a check or money order, made payable to a
candidate or the candidate's committee, received during the qualifying period, and which is

(1) made by a registered voter and resident of the district in which the candidate is seeking office;

{2) acknowledged by a written receipt; and

{3) gathered by the candidate or on behalf of the candidate by an unpaid volunteer with the candidate’s knowledge and
consent.

{0) "Qualifying period" means the period during which candidates are permitted to collect qualifying contributions in order
to qualify to receive public campaign financing.

{1) For party candidates for legislative office and for circuit judge, the qualifying period begins on the first day of November
immediately preceding the slection year and ends on the first day of March of the election year.

{2) For party candidates for governor and supreme court justice, the qualifying period begins on the first day of September
of the year immediately preceding the election year and ends on the first day of March of the election year.

(3) For independent candidates and party candidates for legislative offices and circuit court judge seeking to be placed on
the general election ballot pursuant to the provisions of section twenty-three and twenty-four, article five of this chapter, the
qualifying period begins on the first day of May of the election year and ends on the first day of September of the election
year.

{4} For independent candidates and party candidates for governor and supreme court justice seeking to be placed on the
general election hallot pursuant to the provisions of section twenty-three and twenty-four, article five of this chapter, the
qualifying period begins on the first day of March of the election year and ends on the first day of September of the election
year.

{p) "Seed money contribution" means a contribution of no more than one hundred dollars made by an individual adult
during the seed money period,

{q) "Seed money period" means the period during which a candidate seeking campaign financing from the fund is
permiited to raise and spend seed money contributions in order fo explore his or her chances of election and to qualify for
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public campaign financing under this article. The seed money period begins on the day after the most recent general
election and ends on the last day of the qualifying period in the next election year in which a candidate is running for the
office.

§3-12-4. Alternative campaign financing option.

This article establishes an alternative campaign financing option available to candidates for election to the offices of
governor, supreme court justice, circuit judge, state senator and delegate. The provisions of this article shall be applicable
to candidates for governor, supreme court justice and circuit court judge beginning with the primary and general elections
to be held in the year two thousand eight, to candidates for state senator beginning with the primary and general elections
to be held in the year two thousand ten, and to candidates for seats in the house of delegates beginning with the primary
and general elections to beheld in the year two thousand fourteen. Candidates electing the aiternative campaign financing
option provided under this articie must also comply with all other applicable election and campaign laws and regulations.
§3-12-5. Public campaign financing fund, nature and purposes of the fund.

There is hereby established a special account in the state treasury to be known as the "Public Campaign Financing Fund"
for the purpose of providing public financing for the election campaigns of certified participating candidates running for the
offices set out in section four of this article and paying the administrative and enforcement costs of the commission related
to this article. All moneys collected under the provisions of this article shall be deposited in the fund, which shall be
administered by the commission. Expenditures from the fund shall be for the purposes set forth in this article and, except
for voluntary contributions made directly to the fund, are not authorized from coilection, but are to be made only in
accordance with appropriation by the Legislature and in accordance with the provisions of article three, chapter twelve of
this code and upon the fulfillment of the provisions of article two, chapter five-a of this code: Provided, That for the fiscal
year ending the thirtieth day of June, two thousand six, expenditures are authorized from collections rather than pursuant
to appropriation by the Legislature,

§3-12-8. Sources of revenue for the fund.

Revenue from the following sources shall be deposited in the fund:

{a) All qualifying contributions collected by participating candidates or thelr committees;

{b) Unspent or uncommitted seed money contributions;

(c) Refunds from participating candidates who fail to comply with the provisions of this article;

(d) Refunds of unspent moneys ailotted to qualified candidates and remaining unspent on the date of the primary or
general election for which the money was distributed:

(e} Civit penalties levied by the commission agalinst candidates for violations of this article;

{f) Voluntary donations made directly to the fund.

{g) Interest income.

(h) Revenue from a tax checkoff program, to be developed by the tax commissioner, allowing a resident of the state to
designate on his or her income tax return up to three dollars of taxes for deposit into the fund. If a husband and wife file a

~ Joint return, each spouse may designate up to three dollars for deposit into the fund. All amounts so designated shall be

appropriated from the general fund and credited to the public campaign financing fund.

(I} Voluntary donations from a tax check-off program, to be developed by the tax commissioner whereby each state’
taxpayer may voluntarily contribute a portion of the taxpayer's state income tax refund to the fund by so designating the
contribution on the state personal income tax return form. Taxpayers not having a tax refund due, or who wish to make a
contribution in excess of any tax refund amount may make a contribution to the fund by so designating the contribution on
the state personal income tax return form and remitting the contribution with the tax return. The tax commissioner shall
determine by the first day of July of each year the total amount designated pursuant to this subsection and shall report that
amount to the state {reasurer, who shall credit that amount to the fund. All amounts so designated shall be appropriated
from the general fund and credited to the public campaign financing fund.

§3-12-7. Declaration of intent; application for funds by successful, independent and minor party candidates after
primary election.

A candidate desiring to receive campaign financing from the fund must first file a declaration of intent to seek certification
as a participating candidate for a stated office with the commission befare the end of the qualifying period and hefore
cellection of any qualifying contributions. The declaration shall be on a form prescribed by the commission and shall
contain a statement that the candidate is qualified to be placed on the ballot and, if elected, to hold the office sought and
has comptied and will continue to comply with all requirements of this article, inctuding contribution and expenditure
restrictions. Contributions made prior $o the filing of the declaration of intent are not qualifying contributions.

§3-12-8. Seed money.

(a) A candidate or his or her committee desiring to qualify for campalgn financing from the fund may not accept seed
money in contributions exceeding, in the aggregate:

{1} Fifty thousand dollars for a candidate for governor:

(2) Twelve thousand five hundred for a candidate for supreme court justice;

(3) Two thousand five hundred doliars for a candidate for state senate or circuit court judge;

(4) One thousand dollars for a candidate for house of delegates.

(b) A participating candidate or his or her committee may not accept seed money contributions from any individual,
including the candidate and his immediate family members, In excess of one hundred dollars.

(c) Every seed money contribution must be acknowledged by a written receipt. Receipts for seed money contributions of
twenty-five dollars or more shall include the contributor’s signature, printed name, street address and zip code, telephone
number, occupation, and name of employer. Receipts for seed money contributions of less than twenty-five dollars may
contain only the contributor's signature, printed name, and address. Contributions which are not acknowledged by a
proper receipt do not qualify as seed money contributions.

(d) A contribution from one person may not be made in the name of another person.

(e) A participating candidate or his or her committee shall forward aii unspent or uncomimitted seed money remaining at the
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end of the seed money periad to the commission for deposit in the fund.

§3-12-9. Qualifying contributions.

{a) No participating candidate or his or her committee may accept more than one qualifying contribution from a single
individual.

(b} Every qualifying contribution must be acknowledged by a written receipt which includes:

(1) the printed name of the candidate on whose behalf the contribution is made and the signature of the person who
collected the contribution for the candidate or his or her committeg;

(2) the contributor's signature and printed name, home address, and telsphone number;

(3) a statement near the confributor's signature that

(A) the contributor understands the purpose of the contribution is to assist the candidate in obtaining public campaign
financing,

(B) the contribution was made without coercion;

(C) the contributor has not been reimbursed or received anything of value for making the contribution;

(D) the individual soliciting the contribution on behalf of the candidate has not been reimbursed or received anything of
value for such services.

One copy of the receipt is to be given to the contributor, one copy is to be retained by the candidate and one copy is to be
sent by the candidate to the commission. A contribution which is not acknowledged by a written receipt in the form required
by this subsection is not a qualifying contribution.

(c) During the qualifying pericd, a participating candidate or his or her committee must obtain at least the following number
of qualifying contributions for the office he or she is seeking:

(1) For governor - a total of two thousand five hundred contributions from registered voters in at least twenty different
counties in this state;

(2) For supreme court justice - a total of six hundred ten contributions from registered voters in at least five different
counties;

{3) For circuit court judge - two hundred;

(4) For state senate {eight and seventeenth districts) - three hundred and fifty;

(5) For state senate {all other districts) - two hundred '

(6) For house of delegates (seven-member district) - two hundred and twenty-five,

{7) For house of delegates (six-member district) - two hundred;

(8) For house of delegates (five-member district) - one hundred seventy-five;

{9) For house of delegates (four-member district) - one hundred fifty;

{10} For house of delegates (three-member district) - one hundred twenty-five;

{11} For house of delegates (two-member district) - one hundred;

{12} For house of delegates (one-member district) - seventy-five.

{d) A participating candidate and each member of the candidate's immediate family who is a registered voter and resident
of the district in which the candidate is sesking office may make one qualifying contribution. The candidate may not use
any other personal funds to satisfy the qualifying contributions requirements.

(e} A candidate may not give reimbursement or any thing of value in exchange for a qualifying contribution;

(f) All qualifying contributions collected by a participating candidate or his or her committee must be depaosited in the fund
by the end of the qualifying period. :

§3-12-10. Certification of candidates.

(a) Upon receipt of notice that a participating candidate has received the required number of qualifying contributions, the
commission shall determine whether the candidate has complied with all of the following requirements:

(1) Signed and filed a declaration of intent as required by section seven of this article;

(2) Obtained, either personaily or through his or her committee, the required number of qualifying contributions as required
by section nine of this article;

(3) Submitted a report itemizing the appropriate number of gualifying contributions as required by section thirteen of this
article; and

(4) Met all other requirements of this article.

(b) A candidate who, personally or through his or her committee, has accepted contributions or expended funds from
private donations befare the effective date of this article with regard to the generat and primary elections to be conducted in
two thousand and six may be nevertheless be certified as a participating candidate under this article if the candidate or
committee returns to the contributor, submits to the commission for deposit in the fund or donates to charity funds
accepted but not expended or obligated before the effective date of this article.

(c) Upon receipt of the necessary forms and information from a candidate, the commission shall select at random a sample
of five percent of the number of non-duplicative names on the report of qualifying contributions and forward facsimiles of
the receipts for those contributions to the county clerk of the county in which the contributor resides. Within ten days, the
county clerk shall provide a report to the commission specifying any receipts that the clerk is unable to verify as matching a
person who was registered to vote in that county on the date on which the receipt was signed. Upon receipt of the clerk's
report, the commission shall muitiply the number of receipts not disqualified by twenty.

(1) If the result is greater than one hundred and ten percent of the number of qualifying contributions needed, the
commission shalf, within five working days, certify that a candidate who mests the criterfa set forth in subsection (a) of this
section is a participating candidate eligible to receive campaign financing from the fund.

(2) If the result is less than ninety per cent of the number of qualifying contributions required, the commission shall within
five working days deny the application for funds.

(3) If the result is between ninety per cent and one hundred and ten percent of the number of qualifylng contributions
required, the commission shall forward all of the candidate's qualifying contribution receipts to the county clerk for
verification that each contributor is a registered voter in the appropriate county or district.
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In no event may a candidate be certified earlier than the beginning of the primary election campaign period.

(d) A eandidate’s right to receive pubic campaign financing may be revoked by the commission if the candidate violates any
of the provisions of this article. A candidate who has received financing under this article and has been found to have
violated the provisions of this article shall repay all sums received from the fund to the commission.

(e) The determination of any issue before the commission is the final administrative determination. Any person adversely
affected by a decision of the commission under the provisions of this article may appeal that decision to the circuit court of
Kanawha County.

§3-12-11. Schedule and amount of public campaign financing fund payments.

{a) The commission shall make public campaign financing funds for the primary election campaign period available to a
participating candidate representing a political party within forty-eight hours after the date on which the candidate is
certified as a participating candidate.

{1) In a contested primary election, a certified participating candidate representing a political party may receive campaign
financing from the fund as follows:

(A) Governor - one million dollars;

(B} Supreme court justice - two hundred fifty thousand dollars;

{C) Circuit court judge - twenty thousand doliars;

{D) State senate {eighth and seventeenth districts) - thirty-five thousand dollars;

{E) State senate (ail other districts) - twenty thousand dollars;

(F) House of delegates {seven-member district) - twenty-two thousand five hundred dollars;

{G) House of delegates {six-member district) - twenty thousand doilars;

(H) House of delegates (five-member district) - seventeen thousand five hundred dollars;

{1} House of delegates (four-member district) - fifteen thousand dollars;

(J) House of delegates (three-member district) - twelve thousand five hundred dollars;

(K} House of delegates (two-member district) - ten thousand dollars;

{L) House of defegates (single-member district) - seven thousand five hundred dollars.

{2} In an uncontested primary election, a cerified party candidate may receive campaign financing from the fund equal to
no more than twenty-five percent of the amount allowed for that office for a contested primary election for that office.

(b) The commission shall make public campaign financing funds for the general election campaign petiod available to a
certifled pariicipating candidate within forty-eight hours after the primary election resuits are certified. The commission may
require any candidate to provide proof of his or her eligibility to appear on the general election bailot.

(1} In a contested general election, a certified participating candidate, including an independent or minor party candidate
who appears on the ballot pursuant to sections twenty-three and twenty-four, article five of this chapter, may receive from
the fund the same amount of campaign financing available for a contested primary election under subdivision one of the
previous subsection. ) ‘

{2) In an uncontested general election, a certified participating candidate, including an independent or minor party
candidate who appears on the ballot pursuant to sections twenty-three and twenty-four, article five of this chapter, may
receive from the fund campaign financing equal to ten percent of the amount provided in a contested general election for
the same office. .

{c) After the first cycle of public campaign financing, the commission shall recalculate the allowable campaign financing
funding amounts based on the national monetary rate of inflation and the cost-of-living (COLA} index as calcutated by the
federal government and shall advise the Legislature of the resulits in the report required to be made under section fifteen of
this article.

{d) The commission may not distribute revenues to certified candidates in excess of the total amount of money deposited in
the fund pursuant to section six of this article.

§3-12-12. Restrictions on contributions and expenditures.

(a) A participating candidate or his or her committee may not accept contributions from any private source, including the
personal funds of the candidate and the candidate's immediate family, during the primary or general election campaign
periods except as permitied by this article.

{b) Notwithstanding any other provision of this article to the contrary, if, at any time during an election period, the
commission determines that the revenues in the fund are insufficient to complete the distribution of funds reguired under
this section, the commission may permit a certified participating candidate or his or her committee to accept and expend
contributions, aggregating no more than five hundred dollars per contributor for gubernatorial candidates and two hundred
and fifty doliars per contributor for legislative candidates, from private sources up to the amount that would have been
distributed to the candidate under section eleven of this article had there been adequate money in the fund. The
commission shall by legistative rule provide a fair and equitable manner of distributing those moneys that are in the fund at
the time among the certified participating candidates.

(c) After filing the declaration of intent and through the qualifying period, a participating candidate may spend or obligate
no more than he or she has collected in seed money contributions. After the qualifying period and through the general
election campaign period, a participating candidate may spend or obligate only the funds he or she receives from the fund
or raises pursuant to subsection (b) of this section.

{d) A participating candidate may expend seed money and campaign financing from the fund only for campaign-related
activities as provided in section nine, article eight, chapter three of this code. Moneys disfributed to a pariicipating
candidate from the fund may be expended only during the campaign period for which funds were dispersed. Payments
may not be used:

(1) In viotation of the faw;

{2) To repay any personal, family or business loans, expenditures, or debts; or

(3) To heip any other candidate.

(e) A participating candidate or his or her committee must return to the fund any unspent and uncommitted public ’ ) @ 0 5
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campaign financing funds within forty-eight hours after

(1} the date of the election;

(2) the date on which the candidate ceases to be certified; or

(3) the date on which the individual ceases to be a candidate.

{f) A contribution from one person may not be made in the name of ancther person.

(g) A participating candidate or his or her committee receiving qualifying contributions or seed money contributions from a
person not listed on the receipt required by sections eight and nine of this article is Hable to the commission for the entire
amount of that contribution and any applicable penailties.

(h) A participating candidate accepting any benefits under the provisions of this articie shall continue to comply with all of
its provisions throughout the primary and general elections.

(i) A participating candidate or his or her financial agent shall provide the commission with all requested campaign records,
including all records of seed money and qualifying contributions received and campaign expenditures and obligations, and
shall fully cooperate with any audit of campaign finances requested or authorized by the commission.

§3-12-13. Reporting requirements.

(a) Within forty-eight hours after the close of the seed money period, a participating candidate or his or her financial agent
shall report to the commission on approved forms an itemized summary of all seed money contributions received and funds
expended or obligated during the seed money period, together with copies of all receipts for seed money contributions.

(b) Within forty-eight hours after the close of the qualifying period, a participating candidate or his or her financial agent
shall report to the commission on approved forms an itemized summary of all contributions received and funds expended
or obligated during the qualifying period.

(c) Within five days after the primary election a participating candidate or his or her financial agent shall report to the
commission on approved forms an itemized summary of ali contributions received and funds expended or obligated prior to
the primary election.

(d) Within five days after the general election a participating candidate or his or her financial agent shafl report to the
commission on approved forms an itemized summary of all contributions received and funds expended or obligated
between the primary election and the general election.

{e) A nonparticipating candidate or his or her financial agent shall report to the commission on approved forms whenever
his or her campaign expenditures or obligations, exceed by one thousand dolars the maximum funding available under
this article to any certified participating candidate running for the same office. The report shall be filed with the commission
within forty-eight hours of the expenditure which triggered the reporting requirement under this subsection. Thereafter, the
nonparticipating candidate or his or her financial agent shall report to the commission within forty-eight hours any
additional campaign expenditures or obligations aggregating more than one thousand dollars. During the last twenty days
before the primary or general election, the nonparticipating candidate or his or her financial agent shall report to the
commission within twenty-four hoirs thereof every excess campaign expenditure or obligation of five hundred doliars or
more.

{f} Any person, arganization or entity making independent expenditures advocating the defeat of a participating candidate
or the nomination or efection of any candidate who is opposed by a participating candidate in excess of one thousand
dollars in the aggregate shall report such expenditures to the commission on approved forms within forty-eight hours of the
expenditure. The commission shall establish by legislative rule a reporting form which shall state the name of the person or
entity making the independent expenditures, the names of and office for which the candidates are seeking election,
whether expenditure advocated the nomination, election or defeat of a particular candidate, and the name of any candidate
who stands to benefit from the independent expenditures.

§3-12-14. Matching funds.

{a) If the commission determines that a non-participating candidate’s campaign expenditures or obligations have exceeded
by one thousand dollars the maximum funding available under this article to any certified participating candidate running
for the same office, the commission shall release additional campaign financing funds to an opposing pariicipating
candidate for the same office equal to the amount of the excess expenditures.

(b} If the commission determines that independent expenditures on behalf of a non-participating candidate, either alone or
in combination with the non-participating candidate's campaign expenditures or obligations, have exceeded by one
thousand dollars the maximum funding available under this article to any certified participating candidate running for the
same office, the commission shall immediately release additional campaign financing funds to a participating candidate
who is an opponent for the same office equal to the amount of the excess expenditures.

{c) If the commission determines that independent expenditures on behalf of a participating candidate, in combination with
the participating candidate's campaign expenditures or obligations, exceed by one thousand dollars the maximum funding
available under this articte to any certified participating candidate running for the same office, the commission shall
immediately release additional campaign financing funds to any other participating candidate who is an opponent for the
same office equal to the amount of the excess expenditures.

(d) Matching funds paid out to a participating candidate under this section are limited to two times the maximum amount of
public campalgn finaneing initially available to a participating candidate for the same office pursuant to section eteven of
this article.

§3-12-15. Duties of the commission.

In addition to its other duties, the commission shall:
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{a) Encourage voter education regarding gubernatorial and legislative candidates;

{b) Prescribe forms for reports, statements, notices and other documents required by this article;

{c) Prepare and publish information about this article and provide it to potential candidates and the citizens of this state;
(d) Prepare and publish instructions setting forth methods of bookkeeping and preservation of records to facilitate
compliance with this article and explaining the duties of candidates and others participating in elections under the
provisions of this article;

{e) Make an annual report to the Legislature accounting for moneys in the fund, describing the comemnission’s activities, and
listing any recommendations for changes of law, administration, or funding amounts;

(f) Propose rules for legislative approval in accordance with the provisions of article three, chapter twenty-nine-a of this
code as may be necessary for the proper administration of the provisions of this article;

{g) Enforce the provisions of this article to ensure that meneys from the fund are placed in candidate campaign accounts or
otherwise spent as specified in this article;

{h) Monitor reports filed pursuant to this article and the financial records of candidates to ensure that qualified candidates
receive equalization moneys promptly and to ensure that moneys required by this article to be paid to the fund are
deposited in the fund.

{i} Cause an audit of the fund to be conducted by independent certified public accountants ninety days after a general
election. The commission shall cooperate with the audit, provide all necessary documentation and financial records to the
auditor and maintain a record of all information supplied by the audit.

To fulfill its responsibilities under this article, the commission may subpoena witnesses, compel their attendance and
testimony, administer oaths and affirmations, take evidence and require by subpoena the production of any books, papers,
records, or other items material to the performance of the commission's duties or the exercise of its powers. The
commission may also propose and adopt procedurat rules to carry out the purposes and provisions of this article and to
govern procedures of the commission.

§3-12-16. Criminal penalties.

(a) A participating candidate who, either personally or through his or her committee, knowingly accepts contributions or
benefits in excess of those allowed under this article, spends or obligates funds in excess of the public campalgn financing
funding to which they are entitied, or uses such benefits or funding for a purpose cother than those permitted under this
article is guiity of a misdemeanor and, upon conviction thereof, shall be fined not less than fifty doliars nor more than five
hundred dollars, or confined in the county or regional jail for up to thirty days, or both fined and imprisoned.

(b} A participating candidate who, either personally or through his or her committee or financial agent, provides faise
information to or conceals or withholds information from the commission is guiity of a misdemeanor and, upon conviction
thereof, shall be fined not less than one thousand dollars nor more than ten thousand doHars, or confined in the county or
regional jail for up to one year, or both fined and imprisoned.

§3-12-17. Civil penalties. -

(a) If a participating candidate or his or her committee of financial agent unintentionaily accepts contributions from a private
source in violation of the provisions of this article or spends or obligates to spend more than the amount of public financing
money he or she is eligible to receive from the fund pursuant to section eleven of this article, the commission may order the
candidate to pay to the commission an amount equal to the amount of the private contribution or excess expenditure or
obligation,

(b} If a participating candidate or his or her committee or financial agent intentionally accepts contributions from a private
source in violation of this article or spends or obligates more than the amount of public campaign financing he or she is
eligible to receive from the fund, the commission shall order the candidate to pay to the commission an amount equal to
ten times the amount of the private contribution accepted or of the excess spent or obligated. The candidate shall pay the
civil penalty authorized under this subsection within seven days of receipt of written notice from the commission of the
imposition of the penalty.

(c) i a participating candidate fails to pay any moneys required o be paid to the commission or returned to the fund under
this article, the commission may order the candidate to pay an amount equal to three times the amount that should have
been paid to the commission or returned fo the fund.

{d} In addition to any other penalties imposed by law, the commission may impose a civil penalty for a violation by or on
behalf of any candidate of any reporting requirement imposed by this article in the amount of one hundred dollars per day
for candidates for the Legistature and circuit court judge and three hundred dollars per day for candidates for governor and
supreme court justice. The penaity shail be doubled if the amount not reported for a specific election exceeds ten percent
of the amount of public financing available to a candidate in a primary or general election pursuant to sections eleven and
fourteen of this article.

{e} All penalties collected by the commission pursuant to this section shall be deposited into the fund. The candidate and
the candidate's campaign account are jointly and severally responsible for the payment of any penalty imposed pursuant
to this section.

§3-12-18. Effective date.

The provisions of this article are effective the first day of January, two thousand five,

NOTE: The purpose of this bill is to create a system for public funding of election campaigns for candidates who agree to
and do abide by restrictions on campaign contributions from private sources and campaign spending.

This article is new; therefore, strike-throughs and underscoring have been omitted.
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H. B. 2486

(By Delegates Ennis, Doyle, Lane, Caputo, Amores and Milley)
[Introduced, February 17, 2005 ; referred fo the

Committee on the the Judiciary.]

A BILL to amend the code of West Virginia, 1931, as amended, by adding thereto a new article, designated
§3-12-1, §3-12-2, §3-12-3, §3-12-4, §3-12-5, §3-12-6, §3-12-7, §3-12-8, §3-12-9, §3-12-10, §3-12-11, §3-12-12,
§3-12-13, §3-12-14, §3-12-15, §3-12-16, §3-12-17, §3-12-18, §3-12—19 §3-12-20, and §3-12-21, relating
generally to providing a pilot project for the public funding of election campaigns for two senate districts and
three single member delegate districts; setting forth as short title and certain legislative findings and
declarations; defining terms; specifying that the provisions of the act are applicable to candidates for seats in
the Legislature , specifically two senate districts and three single member delegate districts; establishing a
public campaign financing fund and sources of revenue for the fund; requiring an applicant for public campaign
funding to complete a declaration of intent and setting forth the manner in which application for funding may be
made; setting forth eligibility criteria for qualifying party and independent candidates; aliowing participating
candidates to raise from private sources and spend seed money contributions; requiring candldates seeking
public campaign funds to collect a required number of qualifying contributions; requiring participating
candidates to comply with all provisions of the act; requiring the State Election Commission to certify eligible
candidates and setting forth the procedure for certification; providing that qualified candidates shall receive
funding for election campaigns from the public campaign financing fund; specifying the amount of funds
avallable for each office and when such funds become available; setting forth restrictions on participating
candidates' contributions and spending; prohibiting participating candidates from accepting private contributions
other than as specifically set forth in the act; prohibiting the use of personal funds for certain purposes;
requiring certain disclosures; setting forth provisions in the event of insufficient public funds; requiring
candidates to keep records and report to the State Election Commission; providing for matching public
campaign funds when an opponent spends in excess of the participating candidate's spending limits; setting
forth certain duties of the State Election Commission; providing for the deposit of certain revenue into the fund;
requiring repayment of excessive expenditures by candidates; providing both civil and criminat penalties for
violatlons of the act; establishing the West Virginia Citizens' Publicly Financed Elections Commission and
setting forth it's duties; and setting forth an effective date and termination of the pilot project.

Be it enacted by the Legislature of West Virginia:

That the code of West Virginia, 1931, as amended, be amended by adding thereio a new article, designated §3-12-1,
§3-12-2, §3-12-3, §3-12-4, §3-12-5, §3-12-6, §3-12-7, §3-12-8, §3-12-9, §3-12-10, §3-12-11, §3-12-12, §3-12-13, §3-12-14,
§3-12-15, §3-12-16, §3-12-17, §3-12-18, §3-12-19, §3-12-20, and §3-12-21, to read as follows:

ARTICLE 12. WEST VIRGINIA PUBLIC CAMPAIGN FINANCING PILOT PROJECT.

§3-12-1. Short title.

This article shall be known as the "West Virginia Public Campaign Financing Pilot Project Act".

§3-12-2, L egislative findings and declarations.

The Legislature hereby finds and declares that current election finance laws:

(1) Can place elected officials in the posmcm of spending their time raising funds instead of representmg the pubhc

{2) Cost the taxpayers millions of doilars in the form of subsidies and special privileges granted to large campaign
contributors;

{3) Allow elected officials to accept large campaign coniributions from private interests when they may have statutory or
regulatory power over those interests;

{4) Give incumbents an unfair advantage over challengers;

{5) Hinder reasonable communication with potential voters by qualified candidates not supported by large private campaign
contributions;

(8) Effectively suppress the voices and influence of the majority of West Virginia citizens in favor of a small number of
weaithy special interests,;

{7} Undermine public confidence in the integrity of public officials;
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{8) Drive up the cost of campaigning for office and discourage ctherwise qualified candidates who lack personal weaith or
access to special interest funding; and

{9) Currently, the States of Maine and Arizona, have instituted public campaign funding programs that provide qualified
candidates with full funding. Programs in both states have been successful and have seen increasing candidate
participation by both Repubiicans and Democrats.

Therefore, the creation of a public campaign financing system will make great strides in improving the integrity of elections
in this state by diminishing the influence of special interest contributions and encouraging more citizens to participate in the

political process.

§3-12-3. Definitions.

Unless the context clearly requires a different meaning, as herein used:

{1) "Certified Candidate" means an individual seeking election to the West Virginia State Senate or the House of Delegates
who chooses to seek such office pursuant to the provisions of the "Woest Virginia Public Campaign Financing Pilot Project”
and is certified as a West Virginia Public Campaign Financing Pilot Project candidate pursuant to section eleven of this
article.

{2) "Clearly identified" means that-

(A} the name or nickname of the candidate involved appears;

{B) a photograph or drawing of the candidate appears; or

{C) the identity of the candidate is apparent by an unambiguous reference to the person or the person's status as a
candidate.

(3) "Commission” means the State Election Commission created pursuant to the provisions of article one-a of this chapter.
{4) "Contribution” means a gift subscription, assessment, payment for services, dues, advance, donation, pledge, contract,
agreement, forbearance or promise of money or other tangible thing of value, whether or not conditional or legally
enforceable, or a transfer of money or other tangible thing of value to a person, made for the purpose of influencing the
nomination, election or defeat of a candidate.

{A) An offer or tender of a contribution is not a contribution i expressly and unconditionally rejected or retumed.

(B) A contribution does not include volunteer personal services provided without compensation or services or property
provided to an elected official by the state or a political subdivision to defray the costs of meeting or communicating with
constituents while the official is performing the duties of his or her office.

(5) "Excess expenditure” means an amount of money spent or obligated to be spent to influence the nomination or election
of a nonparticipating candidate or the defeat of a participating candidate in excess of the public campaign financing funds
availabie to a participating candidate running for the same office pursuant to this article.

(6) "Fund" means the Public Campaign Financing Fund created by section five of this article.

(7) "General election campaign period” means the period beginning the day after the primary election and ending on the
day of the generai election in that elfection year.

{8) "Independent candidate" means a candidate on the ballot who does not represent a political party.

{8) "Independent expenditure” means an expenditure made by a person or entity other than a candidate or his or her
committee for a communication which expressly advocates the nomination, election or defeat of a cleatly identified
candidate but which is made independently of a candidate’s campaign and which has not been made with the cooperation
or consent of, or in consultation with, or at the request or suggestion of, the candidate or any of his or her agents or
authorized committees. An expenditure which does not meet the criteria for independence estabiished in this subsection is
considered a contribution,

(10) "Nonparticipating candidate” means:

{A) a candidate seeking election to the State Senate or House of Delegates from a district selected to participate in the pilot
project pursuant fo section seven of this article;

(B) is not certified as a West Virginia Public Campaign Financing Pilot Project candidate pursuant to section eleven of this
article; and

{C) has an opponent who is a participating candidate.

(11) *Party candidate” means a candidate who represents a political party that has been granted ballot status.

(12) "Participating candidate" means a candidate seeking election to the Senate or House of Delegates from a district
sefected fo participate in the pilat project whoe chooses to seek such office pursuant to the provisions of this article and is
certifled as a West Virginia Public Campaign Financing candidate pursuant to section ten of this article.

(13) "Primary election campaign period" means the period beginning on the first day of the primary election filing period
and ending on the day of the subsequent primary election. '

{14) "Private contribution” means a contribution from any nonpublic source except:

(A} Payments by a membership organization for the cost of communicating to its members;

(B) Payments by a membership organization for the purpose of facilitating the making of qualifying contributions:

{C) Volunteer activity, including the payment of incidental expenses by volunteers; and

(D) Voter registration and get-out-the-vote activities conducted by nonpartisan individuals and organizations or which are
not intended to influence the election or defeat of a particular candidate.

(15} "Qualifying contribution” means a contribution of five dollars in the form of a check or money order, made payable to a
candidate or the candidate's committes, received during the qualifying period, and which is

{A) made by a registered voter and resident of the district in which the candidate is seeking office;

{B) acknowledged by a written receipt; and

(C) gathered by the candidate or on behalf of the candidate by an unpaid volunteer with the candidate's knowledge and
consent.

(16) "Qualifying period" means the period during which candidates are permitted to collect qualifying contributions in order
to qualify to receive public campaign financing.

(A) For party candidates for the State Senate or House of Delegates, the qualifying period begins on the first day of
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February of the election year and ends on the fifteenth day of April of the election year.

(B) For independent candidates and party candidates for the State Senate or House of Delegates seeking to be placed on
the general election ballot pursuant to the provisions of section twenty-three and twenty-four, arlicle five of this chapter, the
qualifying period begins on the first day of May of the election year and ends on the first day of September of the election

year. .
{17) "Seed money contribution” means a contribution of no more than one hundred dollars made by an individual adult

during the seed money period.

{18) "Seed money period” means the period during which a candidate seeking campaign flnancing from the fund is
permitted 1o raise and spend seed money contributions in order to explore his or her chances of election and to qualify for
public campaign financing under this article. The seed money period begins on the day after the most recent general
election and ends on the last day of the qualifying period in the next election year in which a candidate is running for the
office.

(19) "WVCPFEC" means the West Virginia Citizens' Publicly Financed Elections Commission.

§3-12-4, Alternative campaign financing option.

This article establishes a pilot project for the public

financing of selected campaigns for candidates seeking election to the State Senate from two legisiative districts and
candidates seeking election to the House of Delegates from three legislative districts in the year two thousand six. The pilot
project shall be open to certified candidates for those offices nominated directly by petition. Candidates participating in this
pilot project shall comply with all other applicable election and campaign laws and regulations.

§3-12-5. Public campaign financing fund, nature and purposes of the fund.

There is hereby established a special account in the state treasury to be known as the "Public Campalgn Financing Fund®
for the purpose of providing public financing for the election campaigns of certified participating candidates pursuant to this
article and paying the administrative and enforcement costs of the Commission related to this articte. All moneys collected
under the provisions of this article shall be deposited in the fund, which shall be administered by the Commission.
Expenditures from the fund shall be for the purposes set forth in this article and, except for voluntary contributions made
directly o the fund, are not authorized from collection, but are to be made only in accordance with appropriation by the
Legislature and in accordance with the provisions of article three, chapter twelve of this code and upon the fulfillment of the
provisions of article two, chapter five-a of this code: Provided, That for the fiscal year ending the thirtieth day of June, two
thousand six, expenditures are authorized from collections rather than pursuant to appropriation by the Legislature.
§3-12-6. Sources of revenue for the fund.

Revenue from the following sources shall be depesited in the fund:

{1} All qualifying contributions collected by participating candidates or their commitiees;

(2} Unspent or uncommitted seed money contributions;

(3) Refunds from participating candidates who fail o comply with the provisions of this article;

{4) Refunds of unspent moneys allotted to qualified candidates and remaining unspent on the date of the primary or
general election for which the money was distributed;

{5) Civil penalties levied by the Commission against candidates for violations of this article;

{8) Voluntary donations made direcily to the fund;

{7} Interest income; and

(8) Money appropriated to the fund.

§3-12-7. Selection of participating districts

(a) The legisiative districts participating in the West Virginia Public Campaign Financing Pilot Project shall include two
senatorial districts and three single member delegate districts. The participating districts shall be selected by the
Commission on or before the first day of February, two thousand six, and immediately thereafter published in the state
register.

(b) Participating legisiative districts shall be selected first, from any senate or single member delegate districts in which the
incumbent representing the district notifies the Commission of his or her intent to volunteer their seat for participation in the
pitot project. If the selection of additicnal districts is necessary, the Commission shall select for participation any senate or
single member delegate district represented by an incumbent state senator or delegate who elects not file for reelection to
their current office: Provided, That in the event the number of districts with open seats exceeds the number of districts
provided by this section for participation in the pilot project, the participating districts shall be designated by lot in such a
manner as the Commission considers appropriate.

§3-12-8. Declaration of intent; application for funds by successful, independent and minor party candidates after
primary election.

{(a) Upon selection of the legislative districts to participate in the piiot project pursuant to section seven of this article, each
candidate desiring to participate in the West Virginia Public Campaign Financing Pilot Project shall:

(1} sign and file a declaration of intent to seek certification as a participating candidate and to comply with the requirements
of this article and it shall be filed with the Commission before the end of the qualifying period and before collection of any
qualifying contributions. The declaration shall be on a form prescribed by the Commission.

{2) submit a declaration of intent prior to accepting qualifying contributions under section ten of this article. Contributions
made prior to the filing of the declaration of intent are not qualifying contributions; and

(3) (A) suspend, for the time the person is attempting to qualify as a participating or certified candidate, all access the
candidate or any member of the candidate commitiee has to the funds of the candidate committee of that candidate,
inctuding those that the candidate has as part of a joint candidates committee, which have been raised prior to selection,
except as provided in subsection {b}; and

(B) certify on a form to be developed by the Commission that he or she will not seek fo use such funds in any way that
would assist the candidate once certified as a West Virginia Public Campaign Financing Pilot Project candidate.

{b) A participating candidate may use funds raised and reported to the Commission pursuant to section five-e, article eight
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of this chapter prior to becoming such a candidate as the seed money required of a participating candidate, but only to the
extent that such money can be attributable to contributions of one hundred dollars or less from individuals.

§3-12-9. Seed money.

{a) A candidate or his or her committee desiring to qualify for campaign financing from the fund may not accept seed
money in contributions exceeding, in the aggregate:

{1) Two thousand five hundred dollars for a candidate for State Senate; and

(2) One thousand dollars for a candidate for House of Delegates.

(b) Every seed money contribution must be acknowledged by a written receipt. Receipts for seed money contributions of
twenty-five dollars or more shall include the contributor's signature, printed name, street address and zip code, telephone
number, occupation, and name of employer. Receipts for seed money contributions of less than twenty-five dollars may
contain only the contributor's signature, printed name, and address. Contributions which are not acknowledged by a
proper receipt do not qualify as seed money confributions,

(c) A contribution from one person may not be made in the name of another person.

{d) A participating candidate or his or her committee shali forward all unspent or uncommitted seed money remaining at the
end of the seed money pericd to the Commission for deposit in the fund.

§3-12-10. Qualifying contributions.

(a) No candidate attempting to qualify for campaign financing from the fund or his or her committee may accept more than
one qualifying contribution from a single individual.

{b) Every gualifying contribution must be acknowledged by a written receipt which includes:

{1) the printed name of the candidate on whose behaif the contribution is made and the signaiure of the person who
collected the contribution for the candidate or his or her committee;

{2) the contributor's signature and printed name, home address, and telephone number,

(3) a statement near the contributor's signature that:

(A) the contributor understands the purpose of the contribution is to assist the candidate in obtaining public campaign
financing;

(B) the contribution was made without coercion;

(C) the contributor has not been reimbursed or received anything of value for making the contribution; and

(D) the individual soliciting the contribution on behalf of the candidate has not been reimbursed or recsived anything of
value for such services.

One copy of the receipt is to be given to the contributor, one copy is to be retained by the candidate and one copy is to be
sent by the candidate to the Commission. A contribution which is not acknowledged by a written receipt in the form
required by this subsection is not a qualifying contribution.

(¢} During the qualifying period, a candidate attempting to qualify as a participating candidate or his or her committee must
obtain at least the follownng number of qualifying contributions for the office he or she is seeking:

(1) For state senate in the eighth or seventeenth districts - three hundred and fifty;

(2) For state senate in ail other districts - two hundred; and

{3) For house of delegates in a single member district - seventy-five.

{d) A candidate attempting qualify as a participating candidate and each member of the candidate's immediate family who
is a registered voter and resident of the district in which the candidate is seeking office may make one qualifying
contribution. The candidate may not use any other personal funds to satisfy the qualifying contributions requirements.

{e} A candidate may not give reimbursement or anything of value in exchange for a qualifying contribution.

{f} Al qualifying contributions collected by a participating candidate or his or her committee must be deposited in the fund
by the end of the qualifying pericd.

§3-12-11. Certification of candidates.

{a} Before a candidate for the offices of State Senate and House of Delegates may be cerlified as an participating
candidate and receive a public financing benefit, the candidate shall apply to the Commission for a public finaneing benefit
and file a sworn statement that he or she has complied and will comply with all requirements of this ariicle throughout the
applicable campaign.

{b) Upon receipt of a notice that a candidate who desires to qualify as a participating candidate has received the required
number of qualifying contributions, the Commission shall determine whether the candidate has complied with all of the
following requirements:

(1) signed and filed a declaraticn of intent as required by section eight of this article;

(2) obtained, either personally or through his or her committee, the required number of qualifying contributions as required
by section ten of this article;

(3) not accepted other contributions, except for seed money

contributions, and otherwise complied with the contribution restrictions of this article;

(4) in the case of independent or minor party candidates, a certificate of nomination pursuant to sections twenty-three and
twenty-four, article five of this chapter ; and

(5) met all other requirements of this article.

{c} The Commission shall process applications for pubtic financing benefits in the order they are received and shail verify a
candidate's compliance with the requirements of subsection {b) by such verification and sampling techniques as the
Commission considers appropriate.

{d) The Commission shail determine a candidate's eligibility o receive a public financing benefit no later than three
business days after the candidate makes his or her final submission of qualifying contributions or, if 2 challenge is filed
under subsection (g), no later than six business days after the candidate makes his or her final submission of qualifying
contributions. Upon certification, a candidate shall transfer to the fund any unspent seed money contributions. A certified
candidate shall comply with the provisions of this article after the candidate has been certified through the period of the
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(e} I the Commission determines that a candidate is eligible to receive a public financing benefit pursuant to subsection
(c), the Commission shalt immediately issue a check for or transfer to the candidate’s campaign depository account an
amount equal to the initial public financing benefit for which the candidate qualifies and shali notify all other candidates for
the same office as the qualified candidate of its determination.

(f) If the candidate desires to receive public financing benefits by electronic transfer, the candidate shall include in his or
her application sufficient information and authorization for the State Treasurer to transfer payments to his or her campaign
depository account.

(g) Any person may chalienge the validity of any contribution listed by a candidate by filing a written challenge with the
Commission setting forth any reason why the contribution should not be accepted as a qualifying contribution. Within five
business days after the end of the qualifying period, the candidate who listed any contribution that is the subject of a
challenge may file with the Commission an additional contribution within the total limitation prescribed under section ten of
this article for consideration as a qualifying contribution. If a contribution is challenged under this subsection, the
Commission shall decide the validity of the challenge no later than the end of the next business day after the day that the
challenge Is filed, unless the Commission determines that the candidate whose contribution is challenged has sufficient
qualifying contributions to be certified as an eligible candidate under this section without considering the challenge.

(h) A candidate's right to receive pubic campaign financing may be revoked by the Commission i the candidate violates
any of the provisions of this article. A candidate who has received financing under this article and has been found to have
violated the provisions of this article shall repay all sums received from the fund to the Commission.

{i) The determination of any issue before the Commission is the finat administrative determination. Any person adversely
affected by a decision of the Commission under the provisions of this article may appeal that decision to the Circuit Court of
Kanawha County.

§3-12-12, Schedule and amount of public campaign financing fund payments.

(2) The Commission shall make public campaign financing funds for the primary election campaign period available to a
participating candidate representing a political party within forty-eight hours after the date on which the candidate is
certified as a participating candidate,

{1} in a contested primary election, a certified participating candidate representing a politicai party may receive campaign
financing from the fund as follows: ’

{A) State senate {eighth and seventeenth districts) - thirty-five thousand dollars;

(B) State senate (all other districts) - twenty thousand dollars;

{C) House of Delegates (single-member district) - seven thousand five hundred dollars.

{2} In an uncontested primary election, a certified party candidate may receive campaign financing from the fund equal to
no more than twenty-five percent of the amount allowed for that office for a contested primary election for that office.

{b) The Commission shall make public campaign financing funds for the general election campaigh peried avallable to a
certified participating candidate within forty-eight hours after the primary election results are certified. The Commission may
require any candidate to provide proof of his or her eligibility to appear on the general election ballot.

{1) In a contested general election, a certified participating candidate, including an independent or minor party candidate
who appears on the ballot pursuant to sections twenty-three and twenty-four, article five of this chapter, may receive from
the fund the same amount of campaign financing available for a coritested primary election under subdivision (1) of
subsection (a) of this section.

{2) In an uncontested general election, a certified participating candidate, including an independent or minor party
candidate who appears on the ballot pursuant to sections twenty-three and twenty-four, article five of this chapter, may
receive from the fund campaign financing equal to ten percent of the amount provided in a contested general election for
the same office.

(c} The Commission may not distribute revenues to certified candidates in excess of the total amount of money deposited in
the fund pursuant to section six of this article.

§3-12-13. Restrictions on contributions and expenditures.

(a) A participating candidate or his or her committee may not accept contributions from any private source, including the
personal funds of the candidate and the candidate's immediate family, during the primary or general election campaign
periods except as permitted by this article.

(b} After filing the declaration of intent and through the gualifying period, a participating candidate may spend or obligate
no more than he or she has collected in seed money contributions. After the quaiifying period and through the general
election campaign period, a participating candidate may spend or obligate only the funds he or she receives from the fund
or raises pursuant to section twelve of this article.

{c) A participating candidate may expend seed money and campaign financing from the fund only for campaign-related
activities as provided in section nine, article eight, chapter three of this code. Moneys distributed to a participating
candidate from the fund may be expended only during the campaign pericd for which funds were dispersed. Payments
may not be used;

{1} In violation of the law,

{2) To repay any personal, family or business loans, expenditures, or debts; or

{3) To help any other candidate.

{d) A participating candidate or his or her committee must return to the fund any unspent and uncommitted public
campaign financing funds within forty-eight hours after

(1) the date of the generai election;

(2} the date on which the candidate ceases fo be certified; or

(3} the date on which the individual ceases to be a candidate.

{e) A contribution from one person may not be made In the name of another person.

(f} A participating candidate or his or her committee receiving qualifying contributions or seed money contributions from a
person not fisted on the receipt required by sections nine and ten of this article is liable to the Commission for the entire
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amount of that contribution and any applicable penalties.

(e) A participating candidate accepting any benefits under the provisions of this article shall continue to comply with all of
its provisions throughout the primary and general elections.

{f} A participating candidate or his or her financial agent shail provide the Commission with all requested campaign records,
including all records of seed money and qualifying coniributions received and campaign expenditures and obligations, and
shall fully cooperate with any audit of campaign finances requested or authorized by the Commission.

§3-12-14. Insufficient public funds.

Notwithstanding any other provision of this article to the contrary, if, at any time during an election period, the Commission
determines that the revenues in the fund are insufficient to complete the distribution of funds required under sections
twelve or sixteen of this article, the Commission may permit a certified participating candidate or his or her committee to
accept and expend contributions, aggregating no more one thousand dollars per confributor, from private sources up to the
amount that would have been distributed to the candidate under section twelve or sixteen of this article had there been
adequate money in the fund. The Comimission shall provide a fair and equitable manner of distributing those moneys that
are in the fund at the time among the certified participating candidales.

§3-12-15. Reporting requirements.

{a) Within forty-eight hours after the close of the seed money period, a participating candidate or his or her financial agent
shall report to the Commission on approved forms an itemized summary of all seed money contributions received and
funds expended or obligated during the seed money period, together with copies of all receipts for seed money
contributions.

(b) Within forty-eight hours after the close of the qualifying period, a participating candidate or his or her financial agent
shall report to the Commission on approved forms an itemized summary of all contributions received and funds expended
or obligated during the gqualifying period.

{c) Within five days after the primary election a participating candidate or his or her financial agent shall report to the
Commission on approved forms an itemized summary of all contributions received and funds expended or obligated prior to
the primary election. ’

{d) Within five days after the general election a participating candidate or his or her financlal agent shall report to the
Commission on approved forms an itemized summary of all contributions received and funds expended or obligated
between the primary election and the general efection,

{e) A nonparticipating candidate or his or her financial agent shall report to the Commission on approved forms whenever
his or her campaign expenditures or obligations, exceed by one thousand dollars the maximum funding availabie under
section tweive of this article to any certified participating candidate running for the same office. The report shall be filed
with the Commission within forty-eight hours of the expenditure which triggered the reporting requirement under this
subsection. Thereafter, the nonparticipating candidate or his or her financial agent shall report {o the Commission within
forty-eight hours any additional campaign expenditures or obligations aggregating more than one thousand dottars, During
the last twenty days before the primary or general election, the nonparticipating candidate or his or her financiat agent shall
report to the Commission within twenty-four hours thereof every excess campaign expenditure or obligation of five hundred:
dollars or more.

{f} Any person, arganization or entity making independent expenditures advocating the defeat of a participating candidate
or the nomination or election of any candidate who is opposed by a participating candidate in excess of one thousand
dollars in the aggregate shall report such expenditures to the Commission on approved forms within forty-eight hours of
the expenditure. The Commission shall establish by legistative rule a reporting form which shall state the name of the
person or entity making the independent expenditures, the names of and office for which the candidates are seeking
election, whether expenditure advocated the nomination, election or defeat of a particutar candidate, and the name of any
candidate who stands to benefit from the independent expenditures,

§3-12-16. Matching funds.

{a) Iif the Commission determines that a non-participating candidate's campaign expenditures or obligations have exceeded
by one thousand dollars the maximum funding available under this article to any certified participating candidate running
for the same office, the Commission shall release additional campaign financing funds to the participating candidate in an
amount equal to the excess expenditures.

(b) i the Commission determines that independent expenditures on behalf of a non-participating candidate, either alone or
in combination with the non-participating candidate's campaign expenditures or obligations, have exceeded by one
thousand dollars the maxirmum funding available under this article to any certified participating candidate running for the
same office, the Commission shall immediately release additional campaign financing funds to the participating candidate
in an amount equal to the excess independent expenditures.

{c) If the Commission determines that independent expenditures on behalf of a participating candidate, in combination with
the participating candidate's campaign expenditures or obligations, exceed by one thousand dollars the maximum funding
available under this article to any certified participating candidate running for the same office, the Commission shall
immediately release additional campaign financing funds to any other participating candidate who is an opponent for the
same office in an amount equal to the excess expenditures.

(d) Matching funds paid out to a participating candidate under this section are limited to two times the maximum amount of
public campaign financing initially available to a participating candidate for the same office pursuant to saction twelve of
this article.

§3-12-17. Duties of the Commission.

{a} in addition to its other duties, the Commission shall:
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(1) Prescribe forms for reports, statements, notices and other documents required by this article;

(2) Prepare and publish information about this article and provide It to potential candidates and the citizens of this state;

(3) Prepare and publish instructions setting forth methods of bookkeeping and preservation of records to facilitate
compliance with this article and explaining the duties of candidates and others participating in elections under the
provistons of this article;

{4) Make a report to the Legistature accounting for moneys in the fund, describing the Commission's activities, and listing
any recommendations for changes of law, administration, or funding amounts;

{5) Enforce the provisions of this article to ensure that moneys from the fund are placed in candidate campaign accounts or
otherwise spent as specified in this article;

(6) Monitor reports filed pursuant to this article and the financial records of candidates to ensure that qualified candidates
recelve equalization moneys promptly and to ensure that moneys required by this article to be paid to the fund are
deposited in the fund,

(7} Cause an audit of the fund to be conducted by independent certified public accountants ninety days after a generat
alection. The Commission shall cooperate with the audit, provide ali necessary documentation and financial records to the
auditor and maintain a record of all information supplied by the audit.

{8) Insure public access fo the campaign finance reports required pursuant to this article and, wherever possible, shall use
electronic means for the reporting, storing and display of such information; and

(8) Prepare a voter's guide for the general public for each of the elections in which certified candidates are seeking office in
two thousand six. The guide shali list the names of each candidate seeking office at that election and both cerlified
candidates and nonparticipating candidates shall be invited by the Commission to

subimit a statement, not to exceed 500 words in fength for inclusion in the guide. It shall identify the candidates that are
certified candidates and the candidates that are nonparticipating candidates. Copies of the guide shall be posted on the
web site of the Commissicn as soon as may be practicable. ]

{b} To fulfill its responsibilities under this article, the Commission may subpoena witnesses, compel their attendance and
testimony, administer oaths and affirmations, take evidence and require by subpoena the production of any hooks, papers,
records, or other items material to the performance of the Commission's duties or the exercise of its powers. The
Commission may also propose and adopt procedural rules to carry out the purposes and provisions of this article and to
govern procedures of the Commission.

§3-12-18. Criminal penalties.

(a} A participating candidate who, sither personally or threugh his or her committee, knowingly accepts contributions or
benefits in excess of those allowed under this article, spends or obligates funds in excess of the public campaign financing
funding to which they are entitled, or uses such benefits or funding for a purpose other than those permitted under this
article Is guilty of a misdemeanor and, upon conviction thereof, shall be fined not less than fifty dollars nor more than five
hundred dollars, or confined in the county or regional jail for up te thirty days, or both fined and imprisoned.

(b} A participating candidate who, either personalty or through his or her committee or financial agent, provides false
information to or conceals or withholds information from the Commission is guilty of a misdemeanor and, upon conviction
thereof, shall be fined not less than one thousand dollars nor more than ten thousand dollars, or confined in the county or
regional jall for up to one year, or both fined and imprisoned.

§3-12-19. Civil penaities.

(a) If a participaiing candidate or his or her committee of financial agent unintentionally accepts contributions from a private
source in violation of the provisions of this article or spends or obligates to spend more than the amount of public financing
money he or she is eligible to receive from the fund pursuant to section twelve of this article, the Commission may order the
candidate to pay to the Commission an amount equal to the amount of the private contribution or excess expenditure or
obligation.

(b} If a participating candidate or his or her committee or financial agent intentionally accepts confributions from a private
source in violation of this article or spends or obligates more than the amount of public campaign financing he or she is
eligibte to receive from the fund, the Commission shall order the candidate to pay to the Commission an amount equal to
ten times the amount of the private coniribution accepted or of the excess spent or obligated. The candidate shall pay the
civil penalty authorized under this subsection within seven days of receipt of written notice from the Commission of the
imposition of the penalty.

{c) If a participating candidate fails to pay any moneys required to be paid to the Comemission or returned to the fund under
this article, the Commission may order the candidate to pay an amount equal to three times the amount that should have
been paid to the Commission or returned to the fund.

{d) In addition to any other penalties imposed by law, the Commission may impose a civil penalty for a viclation by or on
behalf of any candidate of any reporting requirement imposed by this article in the amount of one hundred dollars per day.
The penalty shall be doubled if the amount not reported for a specific election exceeds ten percent of the amount of public
financing available to a candidate in a primary or general election pursuant to sections eleven and fourteen of this article.
(e} All penalties collected by the Commission pursuant to this section shall be deposited into the fund. The candidate and
the candidate's campaign account are jointly and severailly responsible for the payment of any penalty imposed pursuant
to this section.

§3-12-20. West Virginia Citizens’ Publicly Financed Elections Commission.

(@} There Is established a Commission, to be known as the West Virginia Citizens' Publicly Financed Elections
Commission, to consist of seven members. The Governor shall appoint one person who is a member of the public, and the
Senate President and the Speaker of the House of Delegates shall each appoint one person, each of whom are members
of the public. No more than two of the public members shall be members of the same political party. The Senate President
shall appoint one member of the Senate, who shall be a member of the same political party as the Senate President. The
Senate Minority Leader shali appoint cne member cf the Senate, who shall be a member of the same political party as the
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Senate Minority Leader. The Speaker of the House of Delegates shail appoint one member of the House of Delegates, who
shall be a member of the same political party as the Speaker. The Minority Leader of the House of Delegates shall appoint
one member of the House of Delegates who shall be a member of the same political party as the House of Delegates
Minority Leader. A vacancy in the membership of the WVCPFEC shall be filled in the same manner in which the original
appoiniment was made.

{b} The members of the WVCPFEC shall be appointed no later than the thirtieth day of January, iwo thousand six and

shall hold their initial organizational meeting no later than the first day of March, two thousand six. The members shall elect
one of the members to serve as chair and the chair may appoint a secretary, who need not be a member of the WVCPFEC.
The members of the WVCPFEC shall serve without compensation, but shall be eligible for reimbursement for necessary
and reasonable expenses incurred in the performance of their official duties within the limits of funds appropriated or
otherwise made available to the WVCPFEC.

{c) The WVCPFEC shall meet at the call of the chair. The WVCPFEC shall elicit testimony from the public at such times
and places as the chair shalt designate and shall hold at least one public hearing following the two thousand six general
election. A meeting of the WVCPFEC shall be called at the request of four of the WVCPFEC's members and four members
of the WVCPFEC shall constitute a quorum at any meeting therect.

(d) It shall be the duty of the WVCPFEC to:

{1) examine the experience, both positive and negative, of the West Virginia Public Campaign Financing Pilot Project with
respect to the two thousand six election;

{2) review and recommend criteria for selecting districts to

participate in the pilot project in two thousand eight and provide information to candidates in those districts seeking
nomination for efection;

(3) examine the feasibility of establishing the West Virginia Public Camgaign Financing Pilot Project as the public financing
system for candidates for all state senate and delegate districts in this State; and

(4) consider such other matters relating to the issue of publicly financed elections and campaign finance as the members
of the WVCPFEC may deem appropriate.

(e} The WVCPFEC shall be entitled to call to its assistance and avail itself of the services of the Commission, as it may
require and as may be available for its purposes, and to employ stenographic and clerical assistance.

f) The WVCPFEC shall issue a final report to the Legislature on its findings and recommendations relative to the pilot
nroject with respect to the two thousand six general election, including, but not limited to, any suggestions for changes in
the project for the two thousand eight primary and general elections, no later than the ninetieth day following the day of the
two thousand six general election and the final report may contain such legislation as prepared by the WVCPFEC and
recommended thereby for enactment.

§3-12-21, Effective Date and Termination of Pilot Project.

The provisions of this article are effective the first-day of July, two thousand five. The provisions of this article shali
terminate on the first day of April, two thousand seven, unless sooner terminated, continued or reestablished.

NOTE: The purpose of this bill is to create a system for public funding of election campaigns for candidates who agree to
and do abide by restrictions on campaign contributions from private sources and campaign spending.

This article is new; therefore, sirike-throughs and underscoring have been omitted.
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Introduced Version

Senate Bill No. 124
{By Senators White, Foster, Hunter, Kessler,

Sprouse, McCabe, Jenkins, Dempsey, Unger and Sharpe)

[Introduced January 11, 2006; referred to the Committee

on the Judiciary; and then to the Committee on Finance.]

A BILL to amend the Code of West Virginia, 1931, as amended, by adding thereto a new article, designated
§3-12-1, §3-12-2, §3-12-3, §3-12-4, §3-12-5, §3-12-6, §3-12-7, §3-12-8, §3-12-9, §3-12-10, §3-12-11, §3-12-12,
§3-12-13, §3-12-14, §3-12-15, §3-12-16, §3-12-17, §3-12-18 and §3-12-19, all relating generally to providing an
alternative public funding option of election campaigns for candidates for the state Senate and House of
Delegates; setting forth short title and certain legislative findings and declarations; defining terms; specifying
that the provisions of the act are appiicable to candidates for the offices of state Senate and House of
Delegates; establishing a public campaign financing fund and sources of revenue for the fund; requiring an
additional penalty assessment be imposed against viclators of administrative orders, rules and regulations of
state governmental agencies, boards and commissions; requiring an applicant for public campaign funding to
complete a declaration of intent and setting forth the manner in which an application for funding may be made;
setting forth eligibifity criteria for qualifying party and independent candidates; allowing participating candidates
to raise from private sources and spend seed money contributions; requiring candidates seeking public
campaign funds to collect a required number of qualifying contributions; requiring participating candidates to
comply with all provisions of the act; requiring the State Election Commission to certify eligible candidates and
setting forth the procedure for certification; providing that qualified candidates shall receive funding for election
campalgns from the Pubtic Campaign Financing Fund; specifying the amount of funds available for each office
and when the funds become available; setting forth restrictions on participating candidates' contributions and
spending; prohibiting participating candidates from accepting private contributions other than as specifically set
forth in the act; prohibiting the use of personal funds for certain purposes; requiring certain disclosures;
requiring candidates to keep records and report to the State Election Commission; providing for matching pubiic
campaign funds when an opponent spends in excess of the initial funding available to a certified candidate and
for independent expenditures on behalf of a nonpartcipating or certified opponent; setting forth certain duties of
the State Election Commission; providing for the deposit of certain revenue into the fund, requiring repayment of
excessive expenditures by candidates; providing both civil and criminal penalties for violations of the act; and
setting forth an effective date.

Be it enacted by the Legislature of West Virginia:

That the Code of West Virginia, 1931, as amended, be amended by adding thereto a new article, designated §3-12-1,
§3-12-2, §3-12-3, §3-12-4, §3-12-5, §3-12-6, §3-12-7, §3-12-8, §3-12-9, §3-12-10, §3-12-11, §3-12-12, §3-12-13, §3-12-14,
§3-12-15, §3-12-16, §3-12-17, §3-12-18 and §3-12-19, all to read as follows: ARTICLE 12. WEST VIRGINIA PUBLIC
CAMPAIGN FINANCING ACT.

§3-12-1. Shott title,

This article shall be known as the "West Virginia Public Campaign Financing Act”.

§3-12-2. Legislative findings and declarations.

The Legistature hereby finds and declares that current election finance laws:

(a) May allow individuals and committees who contribute large amounts of money to have an undue influence on the
political process;

(b} May diminish the free speech rights of those candidates and voters who are not weaithy because the poiitical process is
influenced by individuals and committees who can afford to spend large amounts of money on political communications;
{c) May erode public confidence in the demaocratic process and democratic institutions, leaving much of the electorate
questioning whether their elected officials are accountable mostly to the major contributors who finance their campaigns;
{d) May allow elected officials to accept large campaign contributions from private interests when they may have statutory
or regulatory power over those interests.
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In contrast, the creation of a public campaign financing system provides qualified candidates for the offices of state Senate
and House of Delegates with resources with which to communicate with voters, reverses the escalating cost of elections
and frees those candidates from the chore of raising money, thus atiowing them more time to conduct their official duties
and communicate with thelr constituents and the creation of a public campaign financing system should improve the
integrity of elections in this state by diminishing the influence of special interest contributions, encouraging more citizens to
participate In the political process; remove funding as a source of campaign attention and candidate attack; promote
freedom of speech and direct the focus of political campaigns to issues of substance.

§3-12-3. Definitions.

As used in this article, the following terms and phrases have the following meanings:

(1) "Certified candidate” means an individual seeking nomination or election to the West Virginia state Senate or the House
of Delegates who has been certified in accordance with section eleven of this article as having met all the requirements for
receiving pubtic campaign financing from the fund.

{2) "Clearly identified” means that the name, nickname, photograph, drawing or other depiction of the candidate appears or
the identity of the candidate is apparent by an unambiguous reference including, for instance, "your Senator" or "the
incumbent", or through an unambiguous reference to his or her status as a candidate including, for instance, "the
Democratic candidate for state Senate" or "the Republican candidate for the House of Delegates.”

(3) "Contribution* means a gift subscription, assessment, payment for services, dues, advance, donation, pledge, contract,
agreement, forbearance or promise of meney or other tangible thing of value, whether or not conditional or legally
enforceable, or a transfer of money or other tangible thing of value to a person, made for the purpose of influencing the
nomination, election or defeat of a candidate,

{A) An offer or tender of a contribution is not a contribution if expressty and unconditionally rejected or returned.

(B) A contribution does not include volunteer personal services provided without compensation or services or property
provided to an elected official by the state or a political subdivision to defray the costs of meeting or communicating with
constituents while the official is performing the duties of his or her office.

(4) "Excess expenditure” means an amount of money spent or obligated to be spent to influence the nomination or election
of a nonparticipating candidate or the defeat of a certified candidate for the same office in excess of the public campaign
funds available to the certified candidate under section twelve of this article.

{5) "Financial agent” means any person acting for and by himself or herself, or any two or more natural persons acting
together or cooperating in a financial way to aid or take part in the nomination or election of any political candidate for
public office, or to aid or promote the success or defeat of any political party at any election.

{6) "Fund” means the Public Campaign Financing Fund created by section five of this article.

(7) "General election campaign period" means the period beginning the day after the primary election and ending on the
day of the general election in that election year,

(8) "Independent expenditure" means an expenditure or obligation made by a person other than a candidate or candidate's
committee in support of or opposition to the nomination or election of one or more clearly identified candidates and without
consultation or coordination with or at the request or suggestion of the candidate whose nomination or election the
expenditure supports or opposes or the candidate's agent. Supporting or opposing the nomination or election of a clearly
identified candldate includes supporting or opposing the candidates of a clearly identified political party. An expenditure
which does not meet the criteria for an Independent expenditure established in this subsection is considered a contribution.
(9) "Membership organization” means a group that grants bona fide rights and privileges, including the right to vote, to
elect officers or directors, and the ability to hold office, to its members, and which uses a majority of its membership dues
for purposes other than political purposes. "Membership organization” does not include organizations that grant
membership upon receiving a contribution.

(10) "Nonparticipating candidate” means a candidate who is:

(A) Seeking election to the state Senate or House of Delegates;

(B) Is neither certified nor attempting to be certified to receive public campaign financing from the fund; and

{C) Has an opponent who is a participating or certified candidate.

(11) "Participating candidate” means a candidate seeking election to the state Senate or House of Delegates and who is
attempting to be certified in accordance with section eleven of this article to receive public campaign financing from the
fund.

(12) "Person” means an individual, partnership, committee, assoctation, and any other organization or group of individuals.
(13) "Primary election campaign period" means the pericd beginning on the first day of the primary election filing period
and ending on the day of the subsequent primary election.

(14} "Private contribution” means a contribution from any source other than the fund except:

(A) Payments by a membership organization for the cost of communicating to its members;

(B) Payments by a membership organization for the purpose of facilitating the making of qualifying contributions;

(C) Volunteer activity, including the payment of incidental expenses by volunteers; and

(D) Voter registration and get-out-the-vate activities conducted by nonpartisan individuals and organizations or which are
not intended to influence the election or defeat a particular candidate.

(15} "Qualifying coniribution” means a contribution of five doliars in the form of a check or money order, made payable to a
participating candidate or the candidate’s committee, received during the qualifying period, and which is:

(A) Made by a registered voter and resident of the disrict in which the participating candidate is seeking office;

(B) Acknowiedged by a written receipt; and

(C) Gathered by the participating candidate or on behalf of the candidate by an unpaid volunteer with the candidate's
knowledge and consent.

(16) "Qualifying period” means the period during which participating candidates are permitted to collect qualifying
contributions in order to qualify to receive pubtic campaign financing.

(A) For candidates seeking nomination on the primary election ballot, the qualifying period begins on the first day of
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November preceding the election year and ends on the first day of March of the election year.

(B) For candidates, other than those nominated during the primary election, seeking to be placed on the general election
bailot, the qualifying period begins on the first day of June of the election year and ends on the first day of October of the
election year.

(17) "Seed money contribution” means a contribution of no more than one hundred dollars made by an individual adult,
including a participating candidate and members of his or her immediate family, during the seed money period.

(18) "Seed money pericd” means the period during which a participating candidate is permitted to raise and spend seed
money contributions to explore his or her chances of election and to qualify for public campaign financing under this
arficle. The seed money period begins on the day after the most recent general efection and ends on the last day of the
qualifying pericd in the next election year in which a candidate is running for office.

§3-12-4. Alternative campaign financing option.

This article establishes an alternative public financing option available to candidates for election to the offices of state
Senate and House of Delegates. The provisions of this article are applicable to candidates for state Senate and candidates
for the House of Delegates from single member districts beginning with the primary and general elections o be held in the
year two thousand ten. The provisions of this article are applicabie to candidates for the House of Delegates from all other
districts beginning with the primary and general elections to be held in the year two thousand twelve. Candidates electing
the alternative campaign financing option must comply with all other applicable election and campaign laws and

regulations.

§3-12-5. Public Campaign Financing Fund, nature and purposes of the fund.

There is hereby established a special account in the State Treasury to be known as the "Public Campaign Financing Fund™
for the dual purposes of providing public financing for the election campaigns of certified candidates under the provisions
of this article and of paying the administrative and enforcement costs of the State Election Commission related to this
article. All moneys collected under the provisions of this arficle shall be deposited in the fund, which shall be administered
by the State Election Commission. Expenditures may be made from the fund only for the purposes set forth in this article.
§3-12-6. Sources of revenue for the fund.

Revenue from the following sources shall be deposited in the fund:

{a) All qualifying contributions collected by participating candidates or their committees.

{b} Unspent or uncbligated seed money contributions.

(¢} Money returned by participating candidates who fail to comply with the provisions of this article.

(d} Unspent or unobligated moneys allotted to qualified candidates and remaining unspent of unobligated on the date of
the primary or general election for which the money was distributed.

(e) Civil penalties levied by the State Election Commission against candidates for viclations of this article,

(f) Voluntary donations made directly to the fund.

(g} Interest income.

{h) Revenue from a tax checkoff program, to be developed by the Tax Commissioner, allowing a resident of the state fo
designate on his or her income tax return up to three dollars of taxes for deposit into the fund. If a husband and wife file a
joint return, each spouse may designate up to three dollars for deposit into the fund. All amounts so designated shall be
appropriated from the General Fund and credited to the Public Campaign Financing Fund, (}) Surcharges imposed on
administrative, civil or criminal fines and criminal penalties pursuant to section seven of this article.

(j) Money appropriated to the fund.

§3-12.7. Additional penalty assessment imposed against violators of administrative orders, rules and
regulations of state governmental agencies, beards and commissions.

On and after the first day of July, two thousand six, in addition to all other criminal or administrative fines or penalties which
may be imposed by law, there is hereby imposed an additional penalty assessment levied and coilected in an amount
equal to ten percent of every administrative or criminal fine or penalty which has been assessed against any person,
partnership, corporation or limited liability company for the violation of any rule, regulation or order promulgated by any
state board, agency or commission, or for any viclation of any state law that is enforced by any state board, agency or
commission whenever the total amount of the collective criminal or administrative fines or penalties assessed equal or
exceed one thousand dollars. The additional penaities and assessments imposed in accordance with this section shall be
collected by the state board, agency or commission and forwarded to the State Treasurer for deposit into the Public
Campaign Financing Fund.

§3-12-8, Declaration of intent.
A candidate desiring to receive campaign financing from the fund must first file a declaration of intent to seek certification

as a participating candidate for state Senate or House of Delegates before the end of the qualifying period and prior to
collecting any qualifying contributions. The declaration shall be on a form prescribed by the State Election Commission
and shall contain a statement that the candidate is qualified to be placed on the ballot, and, if elected, to hold the office
sought and has complied with and will continue to comply with all requirementis of this article, including contribution and
expenditure restrictions. Contributions made prior o the filing of the declaration of intent are not qualifying contributions,
§3-12-9. Seed money.

(a) A participating candidate or his or her committee may not accept seed money in contributions exceeding, in the
aggregate:

{1) Five thousand dollars for a candidate for state Senate; and
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{2) Two thousand dollars for a candidate for House of Delegates.

(b) Every seed money contribution must be acknowledged by a written receipt. Receipts for seed money contributions of
twenty- five dollars or more shall include the contributor's signature, printed name, street address and zip code, telephone
number, occupation and name of employer. Receipts for seed money contributions of less than twenty-five doltars shall
contain, at a minimum, the contributor's signature, printed name and address. Contributions which are not acknowledged
by a proper receipt do not qualify as seed money contributions.

{c) A contribution from one person may not be made in the name of another person.

(d) Upon certification or at the end of the seed money period, whichever comes first, a participating or certified candidate or
his or her committee shall forward all unspent or unobligated seed money to the State Election Commission for deposit in
the fund. §3- 12-10. Qualifying contributions.

(a) No participating candidate or his or her committee may accept more than one qualifying contribution from a single
individual.

{b) Every qualifying contribution must be acknowledged by a written receipt which includes:

{1} The printed name of the participating candidate on whose behalf the contribution is made and the signature of the
person who collected the contribution for the candidate or his or her committes;

(2} The contributor's signature and printed name, home address and telephone number;

(3) A statement near the contributor's signature that:

{A) The contributor understands the purpose of the contribution is to assist the participating candidate in obtaining public
campaign financing;

(B) The coniribution was made without coercion;

(C) The contributor has not been reimbursed or received anything of value for making the contribution; and

(D) The individual soliciting the contribution on behalf of the participating candidate has not been reimbursed or received
anything of value for the services.

(4) One copy of the receipt is to be given to the contributor, one copy is to be retained by the candidate and one copy is to
be sent by the candidate to the State Election Commission. A contribution which is not acknowiedged by a written receipt
in the form required by this subsection is not a qualifying contribution.

(c) During the qualifying period, a participating candidate or his or her committee must obtain at least the following number
of qualifying contributions for the office he or she is seeking:

{1) For state Senate (eighth and seventeenth districts) - four hundred,

{2) For state Senate (all other districts) - two hundred fifty,

{3) For House of Delegates (seven-member district) - two hundred fifty;

{4) For House of Delegates (six-member district} - two hundred twenty-five;

{5} For House of Delegates (five-member district) -two hundred,;

{6) For House of Delegates (four-member district} - one hundred seventy-five;

{7} For House of Delegates (three-member district) - one hundred fifty,

(8} For House of Delegates {two-member district) - one hundred twenty-five; and

{9) For House of Delegates (one-member district} -one hundred,

(d) A participating candidate and each member of the candidate's immediate family who is a registered voter and resident
of the district in which the candidate is seeking office may make one qualifying contribution. A participating candidate may
not use any other personal funds to satisfy the qualifying contributions requirements.

() A participating candidate may not give reimbursement or anything of value in exchange for a qualifying contribution.

{fy Alt qualifying contributions collected by a participating candidate or his or her committee must be deposited in the fund
no later than forty-eight hours after the close of the qualifying period.

§3-12-11. Certification of candidates.

(a) In order to be cerfified, a participating candidate shalt apply to the State Election Commission for public campaign
financing from the fund and file a sworn statement that he or she has complied and will comply with ali requirements of
this article throughout the applicable campaign.

(b) Upon receipt of a notice that a participating candidate has received the required number of qualifying contributions, the
State Election Commission shall determine whether the candidate:

(1) Has signed and filed a dectaration of intent as required by section eight of this article;

(2) Has abtained, either personally or through his or her committee, the required number of qualifying contributions as
required by section ten of this article;

{3) Has not accepted other contributions, except for seed money contributions, and otherwise complied with the
contribution restrictions of this article;

{4) Is eligible to appear on the primary or general election ballot; and

{5) Has met all other requirements of this article.

{c} A candidate who, personally or through his or her committee, has accepted caniributions or expended funds from
private donations with regard to the elections to be held in two thousand ten and two thousand twelve may nevertheless be
certified under this article if the candidate or his or her committee returns to the contributor, submits to the State Election
Commission for deposit into the fund or donates to charity funds accepted but not expended or obligated before the
effective date of this article.

{d} The State Election Commission shall process applications in the order they are received and shall verify a participating
candidate's compliance with the requirements of subsection (b) by the verification and sampling techniques approved by
the State Election Commission.

{e) The State Election Commission shall determine a participating candidate's eligibility to receive public campaign
financing no later than three business days after the candidate makes his or her final submission of qualifying contributions
or, if a challenge is filed under subsection {h) of this section, no later than six business days after the candidate makes his
or her final submission of quaiifying contributions. Upon certification, a candidate shall transfer to the fund any unspent G O 2

8/7/2012 3:41 PM



LEULLAT W W W UL 34 B ¥F VoL 1radd | LI AU LLLL | bU b WAL LALIUs SR E e

SB 124 1ext

seed money contributions. A certified candidate shall comply with the provisions of this article through the general election
campaign pericd.

(f) If the State Election Commission determines that a participating candidate is eligible to receive public campaign
financing under the provisions of subsection (b), the State Election Commission shall within forty-eight hours issue a check
for of transfer to the candidate's campaign depository account an amount equal o the initial public financing benefit for
which the candidate qualifies under section twelve of this article and shall notify all other candidates for the same office of
its determination.

(g) f the candidate desires to receive public financing benefits by electronic transfer, the candidate shall include in his or
her application sufficient information and authorization for the State Treasurer to transfer payments to his or her campaign
depository account.

(h} Any person may challenge the validity of any contribution listed by a participating candidate by filing a written challenge
with the State Election Commission setting forth any reason why the contribution should not be accepted as a qualifying
contribution. Within five business days of a challenge, the candidate who listed any contribution that is the sublect of a
challenge may file with the State Election Commission an additionat contribution collected pursuant to section ten of this
article for consideration as a qualifying contribution. If a contribution is challenged under this subsection, the State Election
Commission shall decide the validity of the challenge no later than the end of the next business day after the day that the
challenge is filed, unless the State Election Commission determines that the candidate whose contribution is challenged
has sufficient qualifying contributions to be certified as a candidate under this section without considering the challenge.

(i) A candidate's right to receive public campaign financing may be revoked by the State Election Commission if the
candidate viclates any of the provisions of this article. A certified candidate who has been found fo have violated the
provisions of this articte shall repay all moneys received from the fund to the State Election Commission.

(i) The determination of any issue before the State Election Commission is the final administrative determination. Any
person adversely affected by a decision of the State Election Commission under the provisions of this article may appeal
that decision to the Circuit Court of Kanawha County.

(k) A candidate may withdraw from belng a certified candidate and become a nonparticipating candidate at anytime with
the approval of the State Election Commission. Any candidate seeking to withdraw shall file a written request with the State
Election Commission, which shall consider requests on a case by case basis. No certified candidate may be permitied to
withdraw until he or she has repaid all moneys received from the fund: Provided, That the State Election Commission may,
in exceptional circumstances, waive the repayment requirement. The State Election Commission may assess a penalty
against any candidate who withdraws without approval.

§3-12-12. Scheduie and amount of Public Campaign Financing Fund payments,

(a) The State Election Commission shall make public campaign financing funds for the primary election campaign period
availabie to a certified candidate within forty-eight hours after the date on which the candidate is certified,

(1) In a contested primary election, a certified candidate may receive initial campaign financing from the fund as foliows:
{A) State Senate (eighth and seventeenth districts) - thirty-five thousand dollars;

{B) For state Senate (all other districts) - twenty thousand dollars;

{C) For House of Delegates (seven-member district) - twenty-two thousand five hundred dolilars;

{D) For House of Delegates {six-member district) - twenty thousand doliars;

{E) For House of Delegates {five-member district} - seventeen thousand five hundred dollars;

{F) For House of Delegates (four-member district} - fifteen thousand dollars;

{G) For House of Delegates (three-member district) - twelve thousand five hundred dollars;

{H) For House of Delegates {two-member district) - ten thousand doliars; and

{1} House of Delegates {one-member district} - seven thousand five hundred doliars.

{2} In an uncontested primary election, a certified candidate may receive campaign financing from the fund equal to
twenty-five percent of the amount available in a contested primary election for the same office.

(b) The State Election Commission shall make public campaign financing funds for the generai election campaign period
available to a certified candidate within forty-eight hours after the primary election results are certified by the Secretary of
State.

(1} In a contested general election, a certified candidate may receive from the fund the same amount of campaign financing
available for a contested primary election under subdivision (1), subsection {a) of this section.

(2} In an uncontested general efection, a certified candidate may receive from the fund campaign financing equal to ten
percent of the amount avaitable in a contested general election for the same office.

{c) The State Election Commission may not distribute revenues to certified candidates in excess of the total amount of
money deposited in the fund pursuant fo section six of this article,

§3-12-13. Restrictions on contributions and expenditures.

(a) A certified candidate or his or her committee may not accept contributions from any private source, including the
personal funds of the candidate and the candidate's immediate family, during the primary or general election campaign
periods except as permitted by this article.

(b) After filing the declaration of intent and through the qualifying period, a participating candidate may spend or obligate
no more than he or she has collected in seed money contributions. After the qualifying period and through the general
election campaign period, a certified candidate may spend or obligate only the funds he or she receives from the fund
under the provisions of section twelve or section fifteen of this article.

{c} A participating or certified candidate may expend seed money and campaign financing from the fund only for campaign-
related activities as provided in section nine, article eight, chapter three of this code. Moneys distributed to a certified
candidate from the fund may be expended only during the campaign period for which funds were dispersed. Money from
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the fund may not be used:

(1) In violation of the law;

(2) To repay any personal, family or business loans, expenditures, or debts; or

{3) To help any other candidate.

{d} Notwithstanding any other provision of this article to the contrary, if at anytime during an election period, the State
Election Commission determines that the revenues in the fund are insufficient to complete the distribution of funds required
under this article, the State Election Commission may permit a certified candidate or his or her committee to accept and
expend contributions, aggregating no more than one thousand dollars per contributor, from private sources up to the
amount that would have been distributed to the candidate under section twelve or fifteen of this article had there been
adequate money in the fund. The State Election Commission shall propose rules for iegislative approval as provided by the
provisions of section sixteen of this article to provide a fair procedure for the equitable distribution cf those moneys that are
in the fund and available for distribution among the certified candidates at the time the revenues in the fund are insufficient
for compiete distribution of funds as anticipated under the provisions of this article.

{e) A certified candidate or his or her committes must return to the fund any unspent and uncommitted public campaign
financing funds within forty-eight hours after:

(1) The date of the primary or general election;

{2) The date on which the candidate ceases to be certified; or

(3) The date on which the individual ceases to be a candidate.

(f} A contribution from one person may not be made in the name of ancther person.

(g) A participating or certified candidate or his or her committee receiving qualifying contributions or seed money
contributions from a person not listed on the receipt required by sections nine and ten of this article is liable to the State
Election Commission for the entire amount of that contribution and any applicable penalties.

{h} A certifled candidate accepting any benefits under the provisions of this article shali continue to comply with all of its
provisions throughout the primary and general elections.

(i) A participating or certified candidate or his or her financial agent shaft provide the State Election Commission with alt
requested campaign records, including all records of seed money and qualifying contributions received and campaign
expenditures and obligations, and shall fully cooperate with any audit of campaign finances requested or authorized by the
State Election Commission,

§3-12-14. Reporting requirements.

(2) No later than forty-eight hours after the close of the qualifying period, a participating candidate or his or her financial
agent shall report to the State Election Commission on approved forms an itemized summary of:

(1) All seed money contributions recelved and funds expended or obligated during the seed money period, together with
copies of all receipts for seed money contributions.

(2) All qualifying contributions recelved during the qualifying period, together with copies of all receipts for gualifying
contributions.

{b) Within five days after the primary election and within five days of the general election a certified candidate or his or her
financial agent shall report to the State Election Commission on approved forms an itemized summary of all funds received
and funds expended or obligated prior {o the election. .

{c) In addition to the financial statements required to be filed by a candidate for public office pursuant to section five, article
eight of this chapter, a nonparticipating candidate or his or her financial agent shail report to the Slate Election Commission
oh approved forms an itemized summary of his or her campaign expenditure or obligations, according to the following
provisions and guidelines:

{1} On the first Saturday in March or within six days thereafter listing the nonparticipating candidates expenditures and
obligations prior to the first day of March, i, the nonparticipating candidate's campaign expenditures or obligations, in the
aggregate, exceed by twenty percent the initial funding availtable to any certified candidate for the same office under
section twelve of this article.

{2} Beginning on the first Saturday in April, listing any additional excess expenditures or obligations, in the aggregate, that
exceed by twenty percent the initial funding available to any certified participating candidate running for the same office
under section tweive of this article which have taken place subsequent to those reported on the financial statement
required to be filed by a candidate for public office pursuant to subdivision (1), subsection (b}, section five, article eight of
this chapter. Thereafter, any additional excess expenditures or obiigations, in the aggregate, that exceed by twenty percent
the initial funding available to any cerlified candidate running for the same office under section twelve of this article made
prior to the tenth day before the primary election shall be reported to the State Election Commission within forty-eight
hours.

(3) On the first Saturday in July or within six days thereafler listing the nonparticipating candidates expenditures and
obligations prior to the first day of July, subsequent to the primary election, ¥, the nonparticipating candidate's
expenditures or obligations, in the aggregate, exceed by twenty percent the initial funding avaitable to any certified
candidate running for the same office under section twelve of this article.

{4) Beginning on the first Saturday in October, listing any additional excess expenditures or obligations, in the aggregate,
that exceed by twenty percent the initial funding avaitable to any ceriified candidate running for the same office under
section twelve of this article which have taken place subsequent to those reported on the financial statement required to be
filed by a candidate for public office pursuant to subdivision (4), subsection (b), section five, article eight of this chapter.
Thereafter, any additional excess expenditures or obligations, in the aggregate, that exceed by twenty percent the initial
funding available fo any certified candidate running for the sams office under section twelve of this article made prior to the
tenth day before the general election shall be reported to the State Election Commission within forty-eight hours.

(5) During the last ten days before the primary or general election, the nonparticipating candidate or his or her financial
agent shall report to the State Election Commission within twenty-four hours thereof every additional excess campaign
expenditure or obligation, in the aggregate, that exceeds by twenty percent the initlal funding available to any certified Ho:
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candidate running for the sams office under section twelve of this article.

{d) Any person, organization or entity making independent expenditures advocating the election or defeat of a certified
candidate or the nomination or election of any candidate who is opposed by a certified candidate in excess of one
thousand dollars in the aggregate shalt report these expenditures to the State Election Commission on approved forms
within forty-sight hours of the expenditure. The reporting form shali state the name of the person or entity making the
independent expenditures, the names of and office for which the candidates are seeking election, whether expenditure
advocated the nomination, election or defeat of a particular candidate, and the name of any candidate who stands to
benefit from the independent expenditures.

{e) During the last ten days before the primary or general election any person, organization or entity making independent
expenditures advocating the election or defeat of any candidate, including the election or defeat of a certified candidate or
the nomination or election of any candidate who is opposed by a certified candidate, shall continue to file reparts as
required pursuant to subsection (b), section two, article eight of this chapter. §3-12-15. Matching funds. (3} If the State
Election Commission determines from reports filed by a nonparticipating candidate pursuant to section five, article eight of
this chapter or pursuant to subsection {c), section fourteen of this article that a nonparticipating candidate's campaign
excess expenditures or obligations, in the aggregate, have exceeded by twenty percent the initlal funding available under
section twelve of this article to any certified candidate running for the same offfce, the State Election Commission shall
immediately release additional campaign financing funds to any opposing certifled candidate for the same office equal to
the amount of the excess expenditures.

(b} If the State Election Commission determines from reports filed pursuant to subsection (d), section fourteen of this article
or pursuant to subsection (b}, section two, article eight of this chapter that independent expenditures on behalf of a
nonparticipating candidate, either alone or in combination with the nonparticipating candidate’'s campaign expenditures or
obligations, have exceeded by twenty percent the initial funding available under section twelve of this ariicle to any certified
candidate running for the same office, the State Election Commission shall immediately release additional campaign
financing funds to any certifled candidate who is an opponent for the same office equal to the amount of the excess
expenditures.

(c) If the State Election Commission determines from reports filed pursuant to subsection (d), section fourteen of this article
or pursuant to subsection (b), section two, article eight of this chapter that independent expenditures on behalf of a
certified candidate, in combination with the certified candidate's campaign expenditures or obligations, exceed by twenty
percent the initial funding available under section twelve of this article to any ceriified candidate running for the same
office, the State Election Commission shall immediately release additional campaign financing funds to any other certified
candidate who is an oppenent for the same office equal to the amount of the excess expenditures.

(d) Matching funds paid out to a certified candidate under this section are limited to two times the initial amount of public
campaign financing avallable to a ceriified candidate for the same office pursuant to section twelve of this article.
§3-12-16. Duties of the State Election Commission.

{a) In addition to its cther duties, the State Election Commission shali:

{1) Prescribe forms for reports, statements, notices and other decuments required by this article;

{2) Prepare and publish information about this article and provide it to potential candidates and the citizens of this state;
{3} Prepare and publish instructions setting forth methods of bookkeeping and preservation of records to facilitate
compliance with this article and explaining the duties of candidates and others participating In elections under the
provisicns of this article;

(4) Make an annual report to the Legislature accounting for moneys in the fund, describing the State Election
Commission's activities, and listing any recommendations for changes of law, administration or funding amounts;

{5} Propose rules for legistative approval in accordance with the provisions of article three, chapter twenty-nine-a of this
code as may be necessary for the proper administration of the provisions of this article;

(6) Enforce the provisions of this article to ensure that moneys from the fund are placed in candidate campaign accounts
and spent as specified in this article;

(7) Monitor reports filed purstant to this article and the financial records of candidates to ensure that qualified candidates
receive matching funds promptly and to ensure that moneys required by this article to be paid to the fund are deposited in
the fund.

{8) Cause an audit of the fund to be conducted by independent certified public accountants ninety days after a general
election. The State Election Commission shall cooperate with the audit, provide all necessary documentation and financial
records to the Auditor and maintain a record of all information supplied by the audit.

{9) Ensure public access to the campaign finance reports required pursuant to this article, and whenever possible, use
electronic means for the reporting, storing and display of the information; and

{10) Prepare a voters' guide for the general public listing the names of each candidate of each candidate seeking elected
office, Both ceriified and nonparticipating candidates shall be invited by the State Election Commission to submit a
statement, not to exceed five hundred words in length for inclusion in the guide. The guide shall identify the candidates
that are certified candidates and the candidates that are nonparticipating candidates. Copies of the guide shall be posted
on the website of the Secretary of State as soon as may be practical.

{b) To fulfill its responsibilities under this article, the State Election Commission may subpoena witnesses, cornpel thelr
attendance and testimony, administer caths and affirmations, take evidence and require by subpoena the production of any
books, papers, records, or other itetms material to the performance of the State Election Commission’s duties or the
exercise of its powers. The State Election Commission may also propose and adopt procedural rules to carry out the
purposes and provisions of this article and to govern procedures of the State Election Commission.

§3-12-17. Criminal penalties.

{a) A participating or certified candidate who, either personaily or through his or her committee, knowingly accepts
contributions or benefits in excess of those allowed under this articte, spends or obligates funds in excess of the pubtic
campaign financing funding to which they are entitled, or uses the benefits or funding for a purpose other than those
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permitted under this article is guilty of a misdemeanor and, upon conviction thereof, shall be fined not less than fifty dollars
nor more than five hundred dollars, or confined in jail for up to thirty days, or both fined and imprisoned.

(b} A participating or certified candidate who, either personaily or through his or her committee or financial agent, provides
fatse information to or conceals or withholds information from the State Election Commission Is guilty of a misdemeanor
and, upon conviction thereof, shall be fined not less than one thousand dollars nor more than ten thousand dollars, or
confined in jail for up to one year, or both fined and imprisoned.

§3-12-18. Civil penalfies.

(a} If a participating or certified candidate or his or her committee or financial agent unintentionally accepts contributions
from a private source in violation of the provisions of this article or spends or obligates to spend more than the amount of
public financing money he or she is eligible o receive from the fund pursuant to section twelve or fifteen of this article, the
State Election Commission may order the candidate to pay to the State Election Commission an amount equal to the
amount of the private contribution or excess expenditure or obligation.

(b} If a participating or certified candidate or his or her committee or financial agent intentionally accepts contributions from
a private source in violation of this article or spends or obligates more than the amount of public campaign financing he or
she Is eligible to receive from the fund, the State Election Commission shall order the candidate to pay to the State Efection
Commission an amount equal to ten times the amount of the private contribution or excess expenditure or obligation. The
candidate shall pay the civil penalty authorized under this subsection within seven days of receipt of written notice from the
State Election Commission of the imposition of the penalty.

(¢} if a participating or certified candidate fails to pay any moneys required to be paid to the State Election Commission or
returned to the fund under this articie, the State Election Commission may order the candidate to pay an amount equal to
three times the amount that should have been paid to the State Election Commission or returned to the fund.

{d) In addition to any other penalties imposed by law, the State Election Commission may Impose a civil penaity for a
violation by or on behaif of any candidate of any reporting requirement imposed by this article in the amount of one
hundred dollars per day. The penalty shall be doubled if the amount not reported for a specific election exceeds ten
percent of the initial amount of public financing available to a certifled candidate in a primary or general election pursuant
to section twelve of this article. :

(e} All penalties collected by the State Election Commission pursuant fo this section shall be deposited into the fund. The
candidate and the candidate’s campalgn account are jointly and severally responsible for the payment of any penalty
imposed pursuant to this section.

§3-12-18. Effective date.

The provisions of this article are effective the first day of July, two thousand six.

NOTE: The purpose of this bill Is to create a system for public funding of election campaigns for candidates for the State
Senate and House of Delegates who agree to and do abide by restrictions on campaign contributions from private sources
and limits on campaign spending.

This article is new; therefore, strike-throughs and underscoring have been omitted.
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Introduced Version

Senate Biil No, 241

(By Senators Kessler, Foster, Unger, White, Plymate and McCabe)

{Introduced February 12, 2009; referred to the Committee on the Judiciary; and then to the Committee on Finance.]

A BILL to amend the Code of West Virginia, 1931, as amended, by adding thereto a new article,
designated §3-12-1, §3-12-2, §3-12-3, §3-12-4, §3-12-5, §3-12-6, §3-12-7, §3-12-8, §3-12-9,
§3-12-10, §3-12-11, §3-12-12, §3-12-13, §3-12-14, §3-12-15, §3-12-16, §3-12-17, §3-12-18 and
§3-12-19, all relating to creating the West Virginia Public Campaign Financing Act; providing
alternative campaign financing option for candidates for the State Senate and House of Delegates
thraugh public funds; setting forth short tifle and certain legislative findings and declarations;
defining terms; specifying that the provisions of the act are applicable to certain candidates for the
offices of the State Senate and House of Delegates beginning in 2010; estabtishing a Public
Campaign Financing Fund and sources of revenue for the fund; requiring an additional penalty
assessment be imposed against violators of administrative orders, rutes of state governmental
agencies, boards and commissions; requiring an applicant for public campaign funding to complete
a declaration of intent and setting forth the manner in which an application for funding may be
made; setting forth eligibility criteria for qualifying party and independent candidates; allowing
participating candidates to raise from private sources and spend seed money contributions; requiring
candidates seeking public campaign funds fo collect a required number of qualifying contributions;
requiring candidates to provide detailed receipts to contributors and fo the State Election
Commission for seed money and gqualifying contributions; requiring participating candidates to
comply with all provisions of the act; requiring the State Election Commission to certify eligible
candidates and setting forth the procedure for ceriification; providing for distribution of sums from the
Public Campaign Financing Fund to qualified candidates for funding election campaigns; specifying
the amount of funds available for each candidate and when the funds become available; setting
forth restrictions on participating candidates' contributions and spending; prohibiting participating
candidates from accepting private contributions other than as specifically set forth in the act;
prohibiting the use of persenal funds for certain purposes; permitting qualified candidates to raise
funds from private sources when there is insufficient money in the Public Campaign Financing Fund
to make a complete distribution to all qualified candidates; requiring certain disclosures; requiring
candidates keep records and report to the State Election Commission; providing for matching public
campaign funds when an opponent spends in excess of the initial funding available and for
independent expenditures on behaif of a nonparticipating or certified opponent; setting forth certaln
duties of the State Election Commission; providing for the deposit of certain revenue into the fund;
requiring repayment of excessive expenditures by candidates; providing both civil and criminal
penalties for violations of the act; and setting forth an effective date.

Be if enacted by the Legislature of West Virginia:

That the Code of West Virginia, 1931, as amended, be amended by adding thereto a new article, designated §3-12-1,
§3-12-2, §3-12-3, §3-12-4, §3-12-5, §3-12-6, §3-12-7, §3-12-8, §3-12-9, §3-12-10, §3-12-11, §3-12-12, §3-12-13, §3-12-14,
§3-12-15, §3-12-16, §3-12-17, §3-12-18 and §3-12-19, ali to read as follows: ARTICLE 12. WEST VIRGINIA PUBLIC .
CAMPAIGN FINANCING ACT.

§3-12-1. Short title. ’

This articte shall be known as the "Wast Virginia Public Campaign Financing Act”.

§3-12-2, Legistative findings and declarations.

(a) The Legislature hereby finds and declares that current eiection finance laws:

(1) May allow individuals and committees who contribute large amounts of money to have an undue influence on the
political process;

{2) May diminish the free speech rights of those candidates and voters who are not wealthy because the political process is
influenced by individuals and committees who can afford to spend large amounts of money on political communications;
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{3) May erode public confidence in the democratic process and democratic institutions, leaving much of the electorate
questioning whether their elected officials are accountable mostly to the major contributors who finance their campaigns;
(4) May allow elected officials to accept farge campaign contributions from private interests when they may have statutory
or reguiatory power over those interests.

() In contrast, the creation of a public campaign financing system provides qualified candidates for the offices of the State
Senate and House of Delegates with resources with which to communicate with voters, reverses the escalating cost of
elections and frees those candidates from the chore of raising money, thus allowing them more time to conduct their official
duties and communicate with their constituents and the creation of a public campaign financing system shouid improve the
integrity of elections in this state by diminishing the influence of special interest contributions, thus encouraging more
citizens to participate in the political process; remove funding as a source of campaign attention and candidate attack;
promote freedom of speech and direct the focus of political campaigns to issues of substance.

§3-12-3. Definitions.

As used in this article, the following terms and phrases have the following meanings:

(1) "Certified candidate” means an individual seeking nomination or efection to the State Senate or the House of Delegates
who has been certified in accordance with section eleven of this articie as having met all the requirements for receiving
public campaign financing from the fund.

(2} "Clearly identified" means that the name, nickname, photograph, drawing or other depiction of the candidate appears or
the identity of the candidate is apparent by an unambiguous reference including, for instance, "your Senator” or "the
incumbent”, or through an unambiguous reference to his or her status as a candidate including, for instance, "the
Democratic candidate for State Senate® or "the Republican candidate for the House of Delegates.”

{3) "Contribution" means a gift subscription, assessment, payment for services, dues, advance, donation, pledge, contract,
agreement, forbearance or promise of money or other tangible thing of value, whether or not conditional or legally
enforceable, or a trapsfer of money or other tangible thing of value o a person, made for the purpose of influencing the
nomination, election or defeat of a candidate.

(A} An offer or tender of a contribution is not a contribution if expressly and unconditionaily rejected or returmed.

(B} A contribution does not include volunteer personal services provided without compensation or services or property
provided to an elected official by the state or a political subdivision to defray the costs of meeting or communicating with
constituents while the official is performing the duties of his or her office.

(4) "Excess expenditure" means an amount of money spent or obligated to be spent to influence the nomination or etection
of a nonparticipating candidate or the defeat of a certified candidate for the same office in excess of the public campaign
funds available to the cerfified candidate under section twelve of this article.

{5) "Financial agent” means any person acting for and by himself or herself, or any two or morae natural persons acting
together or cooperating in a financial way to aid or take part in the nomination or election of any political candidate for
public office, or to ald or promote the success or defeat of any political party at any election.

(6) "Fund” means the Public Campaign Financing Fund created by section five of this article.

(7) "General election campaign period” means the period beginning the day after the primary election and ending on the
day of the general election in that election year.

{8) "Independent expenditure” means an expenditure or obligation made by a person other than a candidate or candidate's
committee in support of or opposition to the nomination or election of one or more clearly identified candidates and without
consultation or coordination with or at the request or suggestion of the candidate whose nomination or election the
expenditure supports or opposes or the candidate's agent. Supporting or opposing the nomination or election of a clearly
identified candidate includes supporting or opposing the candidates of a clearly identified political party. An expenditure
which does not meet the criteria for an independent expenditure established in this subsection is considered a contribution.
{9) "Membership organization” means a group that grants bona fide rights and privileges, including the right to vote, to
elect officers or directors, and the ability to hold office, to its members, and which uses a majority of its membership dues
for purposes other than political purposes. "Membership organization” does not include organizations that grant
membership upon receiving a contribution.

{10) "Nonparticipating candidate" means a candidate who is;

(A) Seeking election to the State Senate or House of Delegates;

(B) Is neither ceriified nor attempting to be certified to receive public campaign financing from the fund; and

{C) Has an opponent who is a participating or certified candidate,

(11) "Participating candidate” means a candidate seeking election to the State Senate or House of Delegates and who is
attempting to be certified in accordance with section eleven of this article {o receive public campaign financing from the
fund.

{12) "Person” means an individual, partnership, committee, association, and any other organization or group of individuals.
{13) "Primary election campaign pericd" means the period beginning on the first day of the primary election filing period
and ending on the day of the subsequent primary election.

(14} "Private coniribution” means a contribution from any source other than the fund except:

(A) Payments by a membership organization for the cost of communicating to its members;

(8) Payments by a membership organization for the purpose of facilitating the making of qualifying contributions;

(C) Volunteer activity, incltuding the payment of incidental expenses by volunteers; and

(D) Voter registration and get-out-the-vote activities conducted by nonpartisan individuals and crganizations or which are
not intended fo influence the election or defeat a particular candidate.

(15) "Qualifying contribution” means a contribution of $5.00 in the form of a check or money order, made payable to a
participating candidate or the candidate's committee, received during the qgualifying period, and which is:

{A} Made by a registerad voter and resident of the district in which the participating candidate is seeking office;

{B}) Acknowledged by a written receipt; and

{C) Gathered by the participating candidate or on behaif of the candidate by an unpaid volunteer with the candidate's 0 0 2 17
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knowledge and consent.

{18) "Qualifying period” means the period during which participating candidates are permitted to collect qualifying
contributions in order to qualify to receive public campaign financing.

(A) For candidates seeking nomination on the primary election ballot, the qualifying period begins on November 1
preceding the election year and ends on March 1 of the election year.

(B) For candidates, other than those nominated during the primary election, seeking to be placed on the general eleciion
ballot, the qualifying period begins on June 1 of the election year and ends on October 1 of the election year.

(17) "Seed money contribution” means a contribution of no more than $100 made by an individual adult, including a
participating candidate and members of his or her immediate family, during the seed money period.

(18) "Seed money period” means the period during which a participating candidate is permitted to raise and spend seed
money contributions to explore his or her chances of election and to qualify for public campaign financing under this
article. The seed money period begins on the day after the most recent general election and ends on the last day of the
qualifying period in the next election year in which a candidate is running for office.

§3-12-4. Alternative campaign financing option.

This aricle establishes an altemative public financing option avaiiable to candidates for election to the offices of State
Senate and House of Delegates. The provisions of this article are applicable to candidates for State Senate and candidates
for the House of Delegates from single member districts beginning with the primary and general elections 1o be held in the
year 2010. The provisions of this article are applicable to candidates for the House of Delegates from all other districts
beginning with the primary and general elections to be heid in the year 2012. Candidates electing the alternative campaign
financing option must comply with all other applicable election and campaign laws and regulaticns.

§3-12-5, Public Campaign Financing Fund, nature and purposes of the fund.

There is hereby established a special account in the State Treasury to be known as the "Public Campaign Financing Fund”
for the dual purposes of providing public financing for the election campaigns of certified candidates under the provisions
of this article and of paying the administrative and enforcement costs of the State Election Commission related to this
article. All moneys coilected under the provisions of this article shall be deposited in the fund, which shall be administered
by the State Election Commission. Expenditures may be made from the fund only for the purposes set forth in this arficle.
§3-12-6. Sources of revenue for the fund.

Revenue from the following sources shall be deposited in the fund:

(1) All qualifying contributions collected by participating candidates or thelr committees.

(2) Unspent or unobligated seed money contributions.

(3) Money returned by participating candidates who fail to comply with the provisions of this article.

(4)- Unspent or unobligated moneys allotted to qualified candidates and remaining unspent or unobligated on the date of
the primary or general election for which the money was distributed.

{5) Civil penaities levied by the State Election Commission against candidates for violations of this article.

{6) Voluntary donations made directly to the fund. :

{7) Interest income,

{8) Revenue from a tax checkoff program, to be developed by the Tax Commissioner, allowing a resident of the state to
designate on his or her income tax retum up to $3 of taxes for deposit into the fund. If a husband and wife fite a joint
return, each spouse may designate up to $3 for deposit into the fund. All amounis so designated shall be appropriated
from the Generai Fund and credited to the Public Campaign Financing Fund. (8) Surcharges imposed on administrative,
civil or criminal fines and criminal penalties pursuant to section seven of this article.

(1C) Money appropriated to the fund.

§3-12-7. Additional penalty assessment imposed against violators of administrative orders, rules of state
governmental agencies, boards and commissions.

On and after July 1, 2009, in addition to all other criminal or administrative fines or penaities which may be imposed by law,
there is hereby imposed an additional penaity assessment levied and collected in an amount equal to ten percent of every
administrative or criminal fine or penalty which has been assessed against any person, partnership, corporation or limited
liability company for the violation of any rule, regulation or order promulgated by any state board, agency or commission, or
for any violation of any state Jaw that is enforced by any state board, agency or commission whenever the total amount of
the collective criminal or administrative fines or penalties assessed equal or exceed $1,000. The additional penalties and
assessments imposed in accordance with this section shall be collected by the state board, agency or commission and
forwarded o the State Treasurer for deposif into the Public Campaign Financing Fund.

§3-12-8. Declaration of intent.

A candidate desiring to receive campaign financing from the fund must first file a declaration of intent to seek certification
as a participating candidate for State Senate or House of Delegates before the end of the qualifying period and prior to
collecting any qualifying contributions, The declaration shall be on a form prescribed by the State Election Commission
and shall contain a statement that the candidate is qualified to be placed on the ballot, and, if elected, to hold the office
sought and has complied with and will continue to comply with all requirements of this article, inchuding contribution and
expenditure restrictions. Contributions made prior to the filing of the declaration of intent are not qualifying contribitions.
§3-12-9. Seed money.

{a) A participating candidate or his or her committee may not accept seed money in contributions exceeding, in the
aggregate:
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{1) $5,000 for a candidate for State Senate; and

{2) $2,000 for a candidate for House of Delegates.

{b) Every seed money contribution must be acknowledged by a written receipt. Receipts for seed money contributions of
$25 or more shall include the contributor's signature, printed name, street address and zip code, telephone number,
occupation and name of employer. Receipts for seed money contributions of less than $25 shall contain, at a minimum, the
contributor's signature, printed name and address. Contributions which are not acknowledged by a proper receipt do not
qualify as seed money contributions.

(c} A contribution from one person may nof be made in the name of another person.

(d) Upon certification or at the end of the seed money period, whichever comes first, a participating or certified candidate or
his or her committee shail forward all unspent or unobligated seed money to the State Election Commission for deposit in
the fund.

§3-12-10. Qualifying contributions.

{a) No participating candidate or his or her committee may accept more than one qualifying contribution from a single
individual.

(b) Every qualifying contribution must be acknowledged by a written receipt which includes: .

(1) The printed name of the participating candidate on whose behalf the contribution is made and the signature of the
person who coflected the contribution for the candidate or his or her committee;

(2) The contributor's signature and printed name, home address and telephone number;

{3) A statement near the contributor's signature that:

{A) The contributor understands the purpose of the contribution is to assist the participating candidate in obtaining public
campaign financing;

{B) The contribution was made without coercion;

{C) The contributor has not been reimbursed or received anything of value for making the contribution; and

(D) The individual soliciting the contribution on behaif of the participating candidate has not been reimbursed or received
anything of value for the services.

(4) One copy of the receipt is to be given to the contributor, one copy is to be retained by the candidate and one copy is to
be sent by the candidate to the State Election Commission. A contribution which is not acknowledged by a writien receipt
in the form required by this subsection is not a qualifying coniribution.

(c) During the qualifying period, a participating candidate or his or her committee must obtain at least the following humber
of qualifying contributions for the office he or she is seeking:

(1) For State Senate (8th and 17th districts} - 400;

(2) For State Senate (all other districts) -~ 250,

(3) For House of Delegates (seven-member district} - 250;

{4) For House of Delegates (six--member district) - 225,

{5} For House of Delegates (five-member disirict) - 200,

{6) For House of Delegates (four-member district) - 175;

{7) For House of Delegates (three-member district) - 150;

(8) For House of Delegates (two-member district) - 125; and

(9) For House of Delegates (one-member district) - 100.

(d) A participating candidate and each member of the candidate's immediate family who is a registered voter and resident
of the district in which the candidate is seeking office may make one qualifying contribution. A participating candidate may
not use any other personal funds to satisfy the qualifying contributions requirements.

(e) A participating candidate may not give reimbursement or anything of value in exchange for a qualifying contribution.

(f) All qualifying contributions collected by a participating candidate or his or her committee must be deposited in the fund
no later than 48 hours after the close of the qualifying period.

§3-12-11. Certification of candidates.

(a) In order to be certified, a participating candidate shall apply to the State Election Commission for public campaign
financing from the fund and file a sworn statement that he or she has complied and will comply with all requirements of
this article throughout the applicable campaign.

(b) Upon receipt of a notice that a participating candidate has received the required number of qualifying contributions, the
State Election Commission shall determine whether the candidate:

{1} Has signed and filed a declaration of intent as required by section eight of this article;

{2) Has obtained, either personally or through his or her committee, the required number of qualifying contributions as
required by section ten of this article;

{3) Has not accepted other contributions, except for seed money contributions, and otherwise complied with the
contribution restrictions of this article;

{4) Is eligible to appear on the primary or general election ballot; and

{5} Has met alt other requirements of this article,

(c) A candidate who, personally or through his or her committee, has accepted contributions or expended funds from
private donations with regard to the elections to be held in 2010 and 2012 may nevertheless be certified under this article if
the candidate or his or her committee returns to the contributor, submits to the State Election Commission for deposit into
the fund or donates to charity funds accepted but not expended or obligated before the effective date of this article.

(d) The State Election Commission shail process applications in the order they are received and shall verify a participating
candidate’s compliance with the requirements of subsection (b) by the verification and sampling techniques approved by
the State Election Commission.

(8) The State Election Commission shall determine a participating candidate’s eligibility to receive public campaign
financing no later than three business days after the candidate makes his or her final submission of qualifying contributions
or, if a challenge is filed under subsection {h) of this section, no later than six business days after the candidate makes his
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or her final submission of qualifying contributions. Upon certification, a candidate shall transfer to the fund any unspent
seed money contributions. A certified candidate shall comply with the provisions of this article through the general election
campaign period.

(f) If the State Election Commission determines that a participating candidate is eligible to receive public campaign
financing under the provisions of subsection (b), the State Election Commission shail within forty-eight hours issue a check
for or transfer to the candidate's campaign depository account an amount equal to the Initial public financing benefit for
which the candidate qualifies under section twelve of this article and shall notify all other candidates for the same office of
its determination. ' )

(g) If the candidate desires to receive public financing benefits by electronic transfer, the candidate shail inciude in his or
her application sufficient information and authorization for the State Treasurer to transfer payments to his or her campaign
depository account.

(h) Any person may challenge the validity of any contribution listed by a participating candidate by filing a written challenge
with the State Election Commission setting forth any reason why the contribution should not be accepted as a qualifying
contribution. Within five business days of a challenge, the candidate who listed any contribution that is the subject of a
challenge may file with the State Election Commission an additional contribution collected pursuant to section ten of this
article for consideration as a qualifying contribution. If a contribution is challenged under this subsection, the State Election
Commission shall decide the validity of the challenge no later than the end of the next business day after the day that the
chalenge Is filed, unless the State Election Commission determines that the candidate whose contribution is challenged
has sufficient qualifying contributions to be certified as a candidate under this section without considering the challenge.

(i) A candidate's right to receive public campaign financing may be revoked by the State Election Commissian if the
candidate violates any of the provisions of this article, A certified candidate who has been found to have violated the
provisions of this article shall repay all moneys received from the fund to the State Election Commission.

() The determination of any issue before the State Eiection Commission is the final administrative determination. Any
person adversely affected by a decision of the State Election Commisslon under the provisions of this article may appeai
that decislon to the circuit court of Kanawha County.

(k) A candidate may withdraw from being a certified candidate and become a nonparticipating candidate at anytime with
the approval of the State Election Commission. Any candidate seeking to withdraw shall file a written request with the State
Election Commission, which shali consider requests on a case by case basis. No certified candidate may be permitted to
withdraw untii he or she has repaid all moneys received from the fund: Provided, That the State Election Commission may,
in exceptional circumstances, waive the repayment requirement. The State Election Commission may assess a penalty
against any candidate who withdraws without approval.

§3-12-12. Schedule and amount of Public Campaign Financing Fund payments.

{a) The State Election Commission shall make public campaign financing funds for the primary election campaign period
availabie 1o a certified candidate within forty-eight hours after the date on which the candidate is certified.

{1) in a contested primary election, a certified candidate may receive initial campaign financing from the fund as follows:
{A) State Senate (eighth and seventh districts) - $35,000;

{B) For State Senate (all other districts) - $20,000;

{C) For House of Delegates (seven-member district) - $22,500;

{D) For House of Delegates (sbx-member district) - $20,000;

(E) For House of Delegates (five-member district) - $17,500;

(F} For House of Delegates (four-member district} - $15,000;

(G) For House of Delegates (three-member district) - $12,500;

(H} For House of Delegates (two-member district} - $10,000; and

(1) House of Delegates {one-member district) - $7,500.

{2} In an uncontested primary election, a certified candidate may receive campaign financing from the fund equal to
twenty-five percent of the amount available in a contested primary election for the same office.

{b) The State Election Commission shall make public campaign financing funds for the general efection campaign period
available to a certified candidate within forty-eight hours after the primary election results are certified by the Secretary of
State.

(1) In a contested general election, a certified candidate may receive from the fund the same amount of campaign financing
available for a contested primary election under subdivision (1), subsection (a) of this section.

(2) In an unconiested general election, a certified candidate may receive from the fund campaign financing equal to ten
percent of the amount available in a contested general efection for the same office.

(c) The State Election Commission may not distribute revenues to certified candidates in excess of the total amount of
money deposited in the fund pursuant to section six of this article.

§3-12-13. Restrictions on contributions and expenditures.

{a) A certified candidate or his or her committee may not accept contributions from any private source, including the
personal funds of the candidate and the candidate's immediate family, during the primary or general election campaign
periods except as permitted by this article.

{b) After fiing the dectaration of intent and through the qualifying period, a participating candidate may spend or obligate
no more than he or she has collected in seed money contributions. After the qualifying period and through the general
election campaign period, a certified candidate may spend or obligate only the funds he or she receives from the fund
under the provisions of section twelve or section fifteen of this article.

{c} A participating or certified candidate may expend seed meoney and campaign financing from the fund only for campaign-
related activities as provided in section nine, article eight, chapter three of this code. Moneys distributed to a certified
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candidate from the fund may be expended only during the campaign period for which funds were dispersed. Money from

the fund may not be used:

(1) In violation of the law;

(2) To repay any personal, family or business loans, expenditures, or debts; or

{3} To help any other candidate.

(d} Notwithstanding ary other provision of this article to the contrary, if at anytime during an election period, the State

Election Commission determines that the revenues in the fund are insufficient to complete the distribution of funds required

under this article, the State Election Commission may permit a certifled candidate or his or her committee to accept and

expend contributions, aggregating no more than $1,000 per contributor, from private sources up to the amount that would

have been distributed to the candidate under section twelve or fifteen of this article had there been adequate money in the

fund. The State Election Commission shall propose rules for legislative approval as provided by the provisions of section

sixteen of this article to provide a fair procedure for the equitable distribution of those meneys that are in the fund and

available for distribution among the certified candidates af the time the revenues in the fund are insufficient for complete

distribution of funds as anticipated under the provisions of this article.

{e} A certified candidate or his or her committee must return to the fund any unspent and uncommitted public campaign

financing funds within forty-eight hours after:

{1} The date of the primary or general election,

(2) The date on which the candidate ceases o be certified; or

(3) The date on which the individual ceases to be a candidate.

(f) A contribution from one person may not be made in the name of another person.

() A participating or certified candidate or his or her committee receiving qualifying contributions or seed money

contributions from a person not listed on the receipt required by sections nine and ten of this article is liable to the State

Election Commission for the entire amount of that contribution and any applicable penalties.

(h} A certified candidate accepting any benefits under the provisions of this article shall continue to comply with all of its

provisions throughout the primary and general elections.

(i) A participating or certified candidate or his or her financial agent shall provide the State Election Commission with all

requested campaign records, including all records of seed money and qualifying contributions received and campaign

expenditures and obligations, and shall fully cooperate with any audit of campaign finances requested or authorized by the

State Election Commission.

§3-12-14. Reporting requirements.

{a) No later than forty-eight hours after the close of the qualifying period, a participating candidate or his or her financial

agent shall report to the State Election Commission on approved forms an itemized summary of:

(1) All seed money contributions received and funds expended or obiigated during the seed money period, together with

copies of all receipts for seed money contributions.

{2} Al qualifying contributions received during the qualifying period, together with copies of all receipts for qualifying

contributions. '

{b) Within five days after the primary election and within five days of the general election a certified candidate or his or her

financial agent shail report to the State Election Commission on approved forms an itemized summary of all funds received

and funds expended or cbligated prior 1o the elsction. ‘

{c) In addition to the financial statements required to be filed by a candidate for public office pursuant to section five, article

eight of this chapter, a nonpariicipating candidate or his or her financial agent shall report to the State Election Commission

on approved forms an itemized summary of his or her campaign expenditure or obligations, according to the following

provisions and guidelines: .

(1) On the first Saturday in March or within six days thereafter fisting the nonparticipating candidates expenditures and

obligations prior to March 1, if, the nonparticipating candidate's campaign expenditures or obligations, in the aggregate,

exceed by twenty percent the initial funding available to any certified candidate for the same office under section twelve of

this article.

(2) Beglnning on the first Saturday in April, listing any additional excess expenditures or obligations, in the aggregate, that

exceed by twenty percent the initial funding available to any certified participating candidate running for the same office

under section twelve of this ariicle which have taken place subsequent 1o those reported on the financial statement

required to be filed by a candidate for public office pursuant to subdivision (1}, subsection (b), section five, article eight of

this chapter. Thereafter, any additional excess expenditures or cbligations, in the aggregate, that exceed by twenty percent

the initial funding available to any certified candidate running for the same office under section twelve of this article made

orior to the tenth day before the primary election shali be reported to the State Election Commission within forty-eight

hours,

{3) On the first Saturday in July or within six days thereafter listing the nonparticipating candidates expenditures and

obligations prior to July 1, subsequent to the primary election, if, the nonparticipating candidate’s expenditures or

obligations, in the aggregate, exceed by twenly percent the Initlal funding available to any certified candidate running for

the same office under section twelve of this article.

{4) Beginning on the first Saturday in October, listing any additional excess expenditures or obligations, in the aggregate,

that exceed by twenty percent the initial funding available to any cerlifled candidate running for the same office under

section twelve of this article which have taken place subsequent to those reported on the financial statement required to be

flied by a candidate for public office pursuant to subdivision {4), subsection (b}, section five, article eight of this chapter,

Thereafter, any additional excess expenditures or obligations, in the aggregate, that exceed by twenty percent the initial

funding available to any certified candidate running for the same office under section twelve of this article made prior to the

tenth day before the general election shall be reporied to the State Election Commission within forty-eight hours,

(5) During the last ten days before the primary or general election, the nonparticipating candidate or his or her financial

agent shall report to the State Election Commission within twenty- four hours thereof every additional excess campaign @ 0 ? 1
L
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expenditure or obligation, in the aggregate, that exceeds by twenty percent the initial funding available to any certified
candidate running for the same office under section twelve of this article.

(d) Any person, organization or entity making independent expenditures advocating the election or defeat of a certified
candidate or the nomination or election of any candidate who is opposed by a certified candidate in excess of $1,000 in the
aggregate shall report these expenditures to the State Election Commission on approved forms within forty-eight hours of
the expenditure. The reporting form shall state the name of the person or entity making the independent expenditures, the
names of and office for which the candidates are seeking election, whether expenditure advocated the nomination, election
or defeat of a particular candidate, and the name of any candidate who stands to benefit from the independent
expendifures.

(e} Buring the tast ten days before the primary or general election any person, organization or entity making independent
expenditures advocating the election or defeat of any candidate, inciuding the election or defeat of a certified candidate or
the nomination or election of any candidate who is opposed by a certified candidate, shali continue to file reports as
required pursuant to subsection (b), section two, article eight of this chapter. §3-12-15. Matching funds.

(a) If the State Election Commission determines from reports filed by a nonparticipating candidate pursuant to section five,
article eightt of this chapter or pursuant to subsection (c), section fourteen of this article that a nonparticipating candidate's
campaign excess expenditures or obligations, in the aggregate, have exceeded by twenty percent the initial funding
available under section twelve of this article to any certified candidate running for the same office, the State Election
Commission shall immediately refease additional campaign financing funds to any opposing cestified candidate for the
same office equal to the amount of the excess expenditures.

{b) If the State Election Commission determines from reports filed pursuant to subsection (d), section fourteen of this article
or pursuant to subsection {b), section two, article eight of this chapter that independent expenditures on behalf of a
nonparticipating candidate, either alone or in combination with the nonparticipating candidate’s campaigh expenditures or
obligations, have exceeded by twenty percent the initial funding available under section twelve of this article to any. certified
candidate running for the same office, the State Election Commission shali inmediately release additional campaign
financing funds to any certified candidate who Is an opponent for the same office equal to the amount of the excess
expenditures.

(c) If the State Election Commission determines from reports filed pursuant to subsection (d), section fourteen of this article
of pursuant to subsection (b}, section two, article eight of this chapter that independent expenditures on behalf of a
cortified candidate, in combination with the certified candidate's campaign expenditures or obligations, exceed by twerity
percent the initial funding available under section twelve of this article to any certified candidate running for the same
office, the State Election Commission shall immediately release additional campaign financing funds to any other certified
candidate who Is an opponent for the same office equal to the amount of the excess expenditures.

(d) Matching funds paid out to a certified candidate under this section are {imited to two times the initial amount of public
campaign financing available to a certified candidate for the same office pursuant to section twelve of this article.
§3-12-16. Duties of the State Election Commission.

(a) In addition to its other duties, the State Election Commission shall:

(1) Prescribe forms for reports, statements, notices and other documents required by this article;

(2) Prepare and publish information about this article and provide it to potential candidates and the citizens of this state;
(3) Prepare and publish instructions setting forth methcds of bookkeeping and preservation of records to facilitate
compliance with this article and explaining the duties of candidates and others participating in elections under the
provisions of this article; :

(4) Make an annual report to the Legislature accounting for moneys in the fund, describing the State Election
Commission’s activities, and listing any recommendations for changes of iaw, administration or funding amounts;

(5) Propose rules for legislative approval in accordance with the provisions of article three, chapter twenty-nine-a of this
code as may be necessary for the proper administration of the provisions of this arficle;

(6) Enforce the provisions of this article to ensure that moneys from the fund are placed in candidate campalgn accounts
and spent as specified in this article;

(7} Monitor reports filed pursuant to this article and the financial records of candidates to ensure that qualified candidates
receive matching funds promptly and to ensure that moneys required by this article to be paid to the fund are deposited in
the fund.,

(8) Cause an audit of the fund to be conducted by independent certified public accountants ninety days after a general
election. The State Election Commission shall cooperate with the audit, provide all necessary documentation and financial
records to the Auditor and maintain a record of all information supplied by the audit.

(9) Ensure public access to the campaign finance reports required pursuant to this article, and whenever possible, use
electronic means for the reporting, storing and display of the information; and

(10} Prepare a voters' guide for the general public listing the names of each candidate of each candidate seeking elected
office. Both certified and nonparticipating candidates shall be invited by the State Election Commission to submit a
statement, not to exceed five hundred words in length for inclusion in the guide. The guide shall ideniify the candidates
that are certified candidates and the candidates that are nonparticipating candidates. Copies of the guide shall be posted
on the website of the Secretary of State as soon as may be practical.

(b) To fulfill its responsibilities under this article, the State Election Commission may subpoena witnesses, compel their
attendance and testimony, administer oaths and affirmations, take evidence and require by subpoena the production of any
books, papers, records, or other items material to the performance of the State Election Commission's duties or the
exerclse of its powers. The State Election Commission may also propose and adopt procedural rufes to carry out the
purposes and provisions of this article and to govern procedures of the State Election Commission.

§3-12-17. Criminal penalties.

(a) A participating or certified candidate who, either personally or through his or her committee, knowingly accepts
contributions or benefits in excess of those allowed under this article, spends or obligates funds in excess of the public
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campaign financing funding to which they are entitled, or uses the benefits or funding for a purpose other than those
permitted under this article is guilty of a misdemeanor and, upon conviction thereof, shall be fined not less than $50 nor
more than $500, or confined ir: jaif for up to thirty days, or both fined and imprisoned.

(b) A participating or certified candidate wha, either personally or through his or her committee or financial agent, provides
false information o or conceals or withholds information from the State Election Commission is guilty of a misdemeanor
and, upon conviction thereof, shall be fined not less than $1,000 nor more than $10,000, or cenfined in jail for up to one
year, or both fined and imprisoned.

§3-12-18. Civil penalties.

{a} If a participating or certified candidate or his or her committee or financial agent unintentionally accepts contributions
from a private source in violation of the provisions of this article or spends or obligates to spend more than the amount of
onublic financing money he or she is eligible to receive from the fund pursuant to section twelve or fitteen of this article, the
State Election Commission may order the candidate to pay to the State Election Commission an amount equal to the
amount of the private contribution or excess expenditure or obligation.

{b} If @ participating or certified candidate or his or her committee or financial agent Intentionatly accepts contributions from
a private source in violation of this article or spends or obligates more than the amount of pubtic campaign financing he or
she is siigible to receive from the fund, the State Election Commission shail order the candldate to pay to the State Election
Commission an amount equal to ten times the amount of the private contribution or excess expenditure or obligation. The
candidate shall pay the eivil penalty authorized under this subsection within seven days of receipt of written notice from the
State Election Commission of the imposition of the penalty.

(c) If a participating or certified candidate fails to pay any moneys required to be paid to the State Election Commission or
returned to the fund under this article, the State Election Commission may order the candidate to pay an amount equat o
three times the amount that should have been paid to the State Election Commission or returned to the fund.

{d) in addition to any other penalties imposed by law, the State Election Commission may impose a civil penalty for a
violation by or on behalf of any candidate of any reporting requirement imposed by this article in the amount of $100 per
day. The penalty shall be doubled if the amount not reported for a specific election exceeds fen percent of the initial
amount of public financing available to a certified candidate in a primary or general efection pursuant o section twelve of
this article.

{e) All penalties coliected by the State Election Commission pursuant to this section shall be depoesited into the fund. The
candidate and the candidate's campaign account are jointly and severally responsible for the payment of any penalty
imposed pursuant to this section. .

§3-12-19. Effective date.

The provisions of this article are effective July 1, 2009.

NOTE: The purpose of this bill is to create a system for public funding of election campaigns for candidates for the State
Senate and House of Delegates who agree to and do abide by restrictions on campaign contributions from private sources

and limits on campaign spending.

This article is new; therefore, strike-throughs and underscoring have been omitted.
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Introduced Version - Originating in Committee

SENATE CONCURRENT RESOLUTION NO. 69
(By Senators Kessler, Oliverio, Chafin, Foster, Green,
Hunter, Jenkins, Minard, Stollings, Wells, White, Barnes, Caruth, Deem, Hall, McKenzie and Yoder}

[Originating in the Committee on the Judiciary]

Reguesting the Joint Committee on Govemment and Finance study judicial seiection methods and public
financing of judicial elections.

Whereas, Judges in West Virginia are selected by partisan political elections; and

Whereas, In recent years, significant sums have been spent by sources located both within and without West Virginia to
influence the elections of judges; and

Whereas, The influx of campaign money in judicial races damages the concept of an independent judiclary and gives rise
to the perception that justice is for sale, undermining pubtic confidence not only in the judiciary, but also in all of state
government; and

Whereas, it is imperative that the public perception of the integrity of judicial decisions and of the judiciary in general be
restored; and

Whereas, Other states provide for the selection of judges by various methods, including partisan election of judges, non-
partisan election of judges, appointment by the Execuitive, appointment by the Executive with the approval of the
Legislature appoiniment by a judicial selection panel; and

Whereas, At least one state has enacted provisions for public funding of judicial elections and other states are considering
simifar measures; and

Whereas, Each method of judicial selection has its advantages and disadvantages; therefore, be i

Resolved by the Legisiature of West Virginia:

That the Joint Committee on Government and Finance is hereby requested to study judicial selection methods and public
financing of judicial elections; and, be it

Further Resolved, That the Joint Commitiee on Government and Finance report to the regular session of the Legislature,
2008, on its findings, conclusions and recommendations, together with drafts of any legislation necessary to effectuate its
recommendations; and, be it

Further Resolved, That the expenses necessary o conduct this study, to prepare a report and to draft necessary legisiation
be paid from legislative appropriations to the Joint Committee on Government and Finance,
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SUBCOMMITTEE C
JOINT STANDING COMMITTEE ON THE JUDICIARY

Sunday, September 7, 2008 Bridgeport Conference Center
2:00 p.m. - 4:00 p.m. Bridgeport, WV

Senate House

Foster, Chair Pregent Moore, Chair Present
Jenkins, Vice-Chailr Present Brown Pregent
Green Present ~ Hrutkay Present
Hunter Kesgsler Present
Wells Pregent Pino Pregsent
Deem Present Stemple

Hall _ Overington " Present
McKenzie Present Schadler :
Keggler, ex officio Webster, ex officio Present

Subcommittee C of the Joint Standing Committee on the
Judiciary, met in Ballroom BD at 2:00 p.m. on Sunday, September 7,
2008. The meeting was called to order by Chairman Moore and gilent
roll call was taken, as reflected above. Staff in attendance
included: Rita Pauley, Senate Counsel; Jake Nichols, Senate Clerk;
Brian Skinner, Housge Counsel; and Mark White, House Clerk. Senator
Foster moved to accept the minutes of July and August 2008. The
motion was accepted.

The Committee engaged in a panel discussion regarding SCR 69 -
Requesting Joint Committee on Government and Finance study judicial
elections. Robert M. Bastress, J.D., L.L.M., Professor of Law,
West Virginia University College of Law, moderated the panel which
specifically discussed the methods of judicial selection and the
benefits and drawbacks of each. Members of the panel included
Chris W. Bonneau, Ph.D., Associate Professor of Political Science
and Interim Director of Undergraduate Studies, University of
Pittsburgh; Richard A. Brisgbin, Ph.D., Associate Profegssor of
Political Science, West Virginia University; Wanda G. Bryant,
Judge, Court of Appeals of North Carolina; Aman L. McLeod, Ph.D.,
J.D., Assistant Professor of Political Science, Rutgers University;
and Alex Tabarrok, Bartley J. Madden Chair in Economics at the
Mercatus Center Department of EHconomics, George Mason University
and Director of Research, The Independent Institute, Oakland,
California. Richard Brisbin distributed a handout entitled “Four
Questions About Judicial Selecticn”. A copy of the handout is
attached. Additionally, a letter from United States Supreme Court
Justice 8andra Day O’Connor was distributed to the panel and
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Committee Members. A copy of thisg letter is attached.

Upon motion by Delegate Hrutkay, the meeting was adjourned.
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Barbara ], Smith
1207 Larchwood Road
Charieston, West Virginia 25314
304-342-1755

e e

May 20, 2008

The Honorable Carrie Webster
Room 418M, Building 1
State Capitol Complex
Charleston, WV 25305
RE: Senate Concurrent Resolution No. 69

Dear Chairwoman Webster:

The Joint Standing Committes on the Judiciary; is requested to study judicial selection methods
and public financing of judicial elections.

‘ Enclosed are two copies of the 1995 “Tudicial Selection, options for West Virginia” stady by The
League of Women Voters of West Virginia,

This doctument outlines the pros and cons of various judicial selection methods.

The League of Women Voters hopes this document will prove useful during the legislative
deliberations.

Please contact me or Kathy Stoltz, President, should you need additional information. Ms. Stoliz
can be reached:.

Ms. Kathleen S. Stoltz, President, LWV of West Virginia

25 Lynwood Drive, Vienna, WV 26105
Phone: 304-898-6308

E-mail: ksstoltz@suddenlink.net

Sincerely,

Bor i 7 sp il

Barbara J. Smith

Enclosure
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: 12:05-pm-
News
Septamber 8, 2008
W.Va. lawmakers eye new ways to pick judges

By The Associated Press

BRIDGEPORT - West Virginia may be hard-pressed to remove politics and the
appearance of conflicts of interest from the ranks of its judiciary.

That's the view from a panel of legal experts assembled by the Legislature as it
studies whether to stick with electing judges and justices along party lines.

West Virginia University political science professor Richard Brisbin offered an
averview of the various methods tried by the states. Some states have adopted
nonpartisan elections, while others rely on the govemor, legislators or special
commissions to nominate or appoint their judiciary.

But each has its politics, Brisbin sald. Appointment systems, for instance,
appear to favor candidates with political connections and insider status, he said.
Polling, meanwhile, continues to show public support for elections, Briskin
noted.

The joint interim subcommittee assigned the topic also heard that some studies
show that states end up with the same kind of judges regardless of which
system the adopt.

" Judicial selection methods do not seem to play a great role," said Chiis
Bonneau, a poliical science professor from the University of Piitsburgh. "All the
information we have is that the characteristics do not vary very much among the
different selection methods.”

But another panelist cited his research suggests a link between partisan judicial
elections and the size of certain jury awards and setllements,

Alex Tabarrok, an economics professor at George Mason University, helped
review more than 75,000 damage awards from across the country. The 2602
study found that for cases invoiving in-state plaintiffs and out-of-state
defendanis, the awards were 42 percent higher in states with partisan elections
versus those with nonpartisan elections.

Tabarrok, who oversees one free market-oriented think tank at George Mason
and direcls research at another in Califomia, cited the control judges have over
evidence, witnesses and other elements of civil cases. But Bonneau said that
research also has yet to demonstrate that judges are influenced by the donors
who help elect them, in states with that method.

"Wa have anecdotes, but we don't have any empirical evidence that a judge is
vating the way he or she is in a case because of campaign contributions, he
said. "There is nho actual evidence that judges are being bought.”

Political science professor Aman MclLeod of Rutgers University said the signs of
influence may be subtle, and hard to detect.

“Judges are not just machines, that you just put meney in them and they vote
your way," McLeod said. "Some people say it is a factor, other people say there
isn't enough evidence to show that.”

Confiicts of interests suggested by campaign cash have become an issue in
West Virginia, The U.S. Supreme Court has been askad to review an April ruling
by the stale's Supreme Court that erased a 576 million judgment against
Massey Energy Co. Harman Mining and its president, who had won that
judgment at trial, cite the mare than $3 million spent by Massey's chief
executive, Don Blankenship, lo elect Justice Brent Benjamin to the state high
court in 2004.
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Benjamin helped form the 3-2 majority that reversed the Harman verdict. He had
rebuffed repeated requests for his recusal in the case, and has cited
multimillion-dollar cases in which he sided against Massey. But the American
Bar Association, Public Citizen and other groups have joined in urging the t.s,
Supreme Court to accept the appesl. The New York Times echoed those calls in
an editorial Sunday.

Sunday's interim meeting also heard from Judge Wanda Bryant, of the North
Carolina Court of Appeals. She touted her state's route of removing party labels
from alf Judicial races and offering public financing to appeals court candidates. i

The latter removed the pressutre of "dialing for dollars,” Bryant said, if the
candidate had raised at least $10 apiece from at jeast 350 state voters during
the primary. She added that many such donors choose the minimum.

“These aren't people who are trying to influence you as a judge,” she sald, "They
believe you are qualified to serve on the bench, and want you fo continue there.”
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2ND SESSION OF THE 80TH LEGISLATURE

Judiciary Subcommittee C - Agenda

Sunday, December 7, 2008, 1:00 pm - 3:00 pm
Location: Senate Judiciary - 208W

1. Caill to Order

2. Roll Call

3. Approval of Minutes

4. Topic: Judicial Elections

a. Senator John C. Yoder, Judge-elect, 23rd Judicial Circuit; Former Special Assistant to the Chief Justice of the
United States 1981-1983; Former Supreme Court Feltow, Supreme Court of the United States 1980-1981;
Former District Court Judge, 8th Judicial District, iansas, 1976-1980; Attorney.

b. Thomas J. Humey, President, Defense Trial Counsel; Member, West Virginia Bar Association Judicial
Selection and Reform Committee.

c. Allen Karlin, President, West Virginia Association for Justice; Former Chairman, Lawyer Disciplinary Board;
Member, West Virginia Bar Association Judicial Selection and Reform Comimittee.

5. Other Business

6. Adjournment

*agenda subject to change
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SUBCOMMITTEE C :
JOINT STANDING COMMITTEE ON THE JUDICIARY

Sunday, December 7, 2008 Senate Judiciary

1:00 p.m. - 3:00 p.m. Committee Room

Senate House

Foster, Chair Present Mcore, Chair Pregent
Jenkinsg, Vice-Chailir Present Brown Present
Green Hrutkay Present
Hunter Present Kegsler Presgsent
Wells Pregsent Pino Present
Deen Stemple

Hall Present Overington Presgent
McKenzie Schadler .

Kessler, ex officio Present Webster, ex officio Present

Subcommittee ¢ of the Joint Standing Committee on the
Judiciary, met in the Senate Judiciary Committee Room at 1:00 p.m.
on Monday, December 7, 2008. The meeting was called to ordexr by
Senator Foster and silent roll call was taken, as reflected above.
Staff in attendance included: Rita Pauley, Senate Counsel; Brian
Skinner, House Counsel; Jake Nichols, Senate Clerk; and Mark White,
House Clerk. Delegate Moore moved to approve the minutes of the
Octcber 2008 and November 2008 Committee meetings. The motion was
adopted.

Senator John C. Yoder, Judge-elect to the 23" Judicial
Circuit, addressed the Committee regarding Judicial Elections.
Senator Yoder specifically addressed the differing methods of
selecting a judge including partisan elections, merit selection
methods and retention elections. Senator Yoder then answered
gquestions from Committee Members.

Allen Karlin, Attorney and President of the West Virginia
Asgociation for Justice, and Thomas J§. Hurney, Attorney and
President of the Defense Trial Counsel, both addressed the
Committee regarding judicial selection and reform and answered
gquestions from Committee Members. Mr. Karlin and Mr. Hurney both
are members of the West Virginia Bar Association Judicial Selection
and Reform Committee.

Upon motion by Senator Wells, the meeting was adjourned.
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Issues in Judicial Selection

Allan N. Karlin
Allan N. Karlin & Associates
174 Chancery Row
Morgantown, WV 26505
304-296-8266

www.wvjustice.com




Judicial Selection and
Reform Committee

Chair — John Fisher

West Virginia Bar Association

West Virginia State Bar

Defense Trial Counsel of West Virginia
Mountain State Bar

West Virginia Association for Justice
College of Law




Issues

Judicial Selection
— Election vs. appointive

— The role of money and its impact upon the
electoral process, including third party
organizations

— The tone of judicial elections
 Standards for electoral conduct
» Campaign Advertising Committees

— Public Financing
— Voter Guides
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 Intermediate appellate courts
— Courts of general jurisdiction

— Appellate courts of limited jurisdiction
« Workers compensation
« Criminal appeals

— Automatic rights of appeal
« Constitutional issues

e Recusal

— Caperton v. A.T. Massey Coal Company, Inc.




Money

|« Total all candidates: $3.1 Million.

Chamber of Commerce: Nearly $1
. Million.




Limits on Campaignh Speech
by Judicial Candidates

* Republican Party v. White, 536 U.S. 765 (U.S. 2002)

“One piece of campaign literature stated that ‘the Minnesota Supreme
Court has issued decisions which are marked by their disregard for the
L.egislature and a lack of common sense.’”

“criticize a decision excluding from evidence confessions by criminal
defendants that were not tape-recorded, asking "should we conclude that
because the Supreme Court does not trust police, it allows confessed
criminals to go free?"

“criticized a decision striking down a state law restricting welfare benefits,
asserting that “’it's the Legislature which should set our spending
policies.”

“criticized a decision requiring public financing of abortions for poor
women as "unprecedented"” and a "pro-abortion stance."
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The Problems

|« The expenditure by candidates
and third party organizations.
.« The tone of elections.

B - The appearance of impropriety

when a justice/judge sits on a
case of a substantial
contributor. |
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Mississippi Nonpartisan
Judicial Elections

Down, dirty judicial races: Elections
reshape Supreme Court.

What happened in Mississippi's 2008 judicial elections
happened all over the country. '

State elections for Supreme Court justices ended 2008 much as they
began, punctuated by runaway spending, partisan pressure, angry accusations
and costly, secretly-funded ads by third-party special interests that often
drowned out the candidates.

Four incumbent Mississippi Supreme Court justices sought re-election.
Three were defeated.
- The Clarion-Ledger, 11/16/08.
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Wisconsin Nonpartisan
Judicial Elections

“Iouis Butler, the first black Supreme Court Justice in Wisconsin, is the first incumbent to
lose a seat on the bench in more than 40 years. Butler's loss may be attributed, in part, to
a nasty television advertising campaign that featured an ad so racially offensive that
editorial boards across the state called for Mike Gableman (Butler's successful opponent)
to take it off the air.”

“Wisconsin Supreme Court Election Raises New Questions
about Judicial Ethics Reform” Brennan Center for Justice,
April 2, 2008.

“Mike McCabe, executive director of Wisconsin Democracy Campaign, said the purportedly
nonpartisan judicial campaigns are becoming increasingly political and run by pelitical
operatives. And he said the candidates become mere "bystanders™ in the race as special
interest groups outspend the candidates four-to-one. Special interest groups hought 90
percent of the television advertisements in April's Supreme Court election, McCabe noted.”

The Capital Times, 11/19/08

"What's remarkable about this race is how dominant the outside groups have been," said

J.R. Ross, editor at WisPolitics.com. "They've outspent the candidates themselves 10-to-1
on TV ads. They're essentially drowning out the messages of Butler and Gableman.*

CNN, 3/31/08
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Election or Appointment

Natlonwide Yoter Qpinion Survey:
Should State Supreme Court Judges

Be Elected or Appointed?

2 Elecied
O Appointed

" Eie Qlﬁfun

Voter Opinion on the Election or
Appointment of State Supreme Court
Justices, Ayres, McHenry &
Associates, July 2008.




" Public Funding of Judicial
Campaigns

GENERAL ASSEMBLY OF NORTH CAROLINA
SESSION 2001

AN ACT TO Establish a nonpartisan METHOD OF ELECTING SUPREME COURT JUSTICES AND COURT OF
APPEALS JUDGES beginning in 2004; to set $1,000 contribution limits (52,000 from family members) for judicial
campaigns beginning in 2004; TO ESTABLISH A PUBLIC CAMPAIGN FINANCING FUND THAT PROVIDES
appellate judicial CANDIDATES who agree to contribution and expenditure restrictions WITH AN ALTERNATIVE
MEANS OF FINANCING THEIR CAMPAIGNS beginning in 2004; to safeguard candidates who opt to use that
system by prohibiting certain contributions to their opponents during the twenty-one days before an election and by
providing rescue money when they facé lirge expenditures by opponents or large independent expenditures; to
provide a judicial voter guide to be financed by the fund; to provide that the fund shall be administered by the State
board of elections assisted by an advisery couneil; and to provide that the fund shall be financed by methods including
a Positive $3 check-off on the North Cavolina income tax and a $50 contribution by atforncys when they pay their
privilege ligense tax. S e . - : - 0

“One stady, conducted by Democrac rth C‘;rolii_l_' : ,‘sa;v _t_he percent of money that came 'fro'hrlitigation- ;
reia’lted intérests or attorneys drop frem 73% in:the 2002 election to 14% in 2004 after the program was
implemented.” - e . o .

“Now, in its third cycle, judicial piblié financing has Had widespread pa{ticipatioﬁ by candidates from
across the ideological spectrum and across a variety of backgrounds. Nine of 11 of the winning
candidates participated in the 2004 and 2006 cycles, and in the 2008 cycle, 14 of 16 candidates have opted
in.” -

N.C. Voters for Clean Elections, May 1, 2008,
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N.C. Right to Life Comm. Fund v. Leake (4th Cir. N.C. May
1, 2008)

“The concern for promoting and protecting the impartiality and
independence of the judiciary is not a new one; it dates back at
least to our nation's founding, when Alexander Hamilton wrote
 that "the complete independence of the courts of justice is
peculiarly essential” to our form of government. The Federalist
No. 78, at 426 (E.H. Scott ed., 1898). We conclude that the
provisions challenged today, which .embody North Carolina’s

effort to prdtgzct this vital interest in an;:_i_n_d.epende'nt judiciary, are
within the limits placed on ate by, the First Amendment.”
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Effective Judicial Campaign |
Conduct Committees: g
A How-To Handbook

National Ad Hoc Advisory
Committee on Judicial

Prga b
i, judicial Campaign Conduet
LCommitices

An Overview

Judicial campalgn conduct committees are composed of lw-
yers and often pon-awyers. The committees have four
goals:

“s Educate judges und judicial candidates about ethical
campaign conduct

. Encoirags and simport appropriate campmgn con-

" due, and work to deter inappropriat conduct
$ }’uhtn.lv{r‘ﬂdze Inappropriate carmpaigh condact
.+ thiatarinot be atherwise reseived
_» Protect the public inverest in having a fair and
"L nipartial judicisry

"t The véry existence of the commiittéamay in some jnstantes
deter campaign misconduct,
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udicial Campaign Watch

FOR IMMEDIATE RELEASE
Dacember 6, 2067

For more Information contact:
Thomas Solberg, State Bar of Wisconsin
{B0G} 444.9404, exl. 5025
teclberg@visharorg

gitizen committee will promote sound standards for 2008
state Supfeme Court election campaign

Wisconsin voters wif gain siew tools 1o halp them rake infommed thoices in the Apel
2608 state Suprerae Court sleckon under an ivliativ anounced by Stale Bar of
Vigeonsin Presidert Tom Bashing, A a Stato Capito! press tanference today, Basting

introduced 3 b-pariisan “Wisconsin Judicial Campaign integrily Commitles” thal il
beths educata volers aboui the unigue mole of judges and monitor canpaige-relaied
atthitios of randidates and eir supporters.

The seven-membad coimaviles inciudes:

«  Former Appeltata Gourl Judge and L egislator David G, Deiminger (Vite-Cheir),
s Former Goveinot Anthony Ea; .
v Fomer gubemalarial aide Bilt Kraus;
s Professor Joa Heim;
v Gamnuity aciivist Carol Toussqind,
«  Foemer Srats Senator Timothy F. Ciiten, and
glocro apels Moy g
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WV Judicial Election
Campaign Advertising
Commission

Chair: Derrick Lefler
David A. Barnette
Claudia G. West Bentley

Michael E. Caryl

‘_-"'.Bifer'h‘fard E. Eayne lli~
J. Franklin Long
Dr. James A White




Fact Checking




Other Issues

- Voter Guides designed to give
voters basic information on the
candidates.

-« Disclosure requirements.
e enter'for Individual Freedom V.
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West Virglma Legishture

o AND SESSION OF THE BOTH LT SL,I\TUH"

Senate i Bill Status WY Code Audits/ Reports Educational Contact

Judiciary Subcommittee C - Agenda

Monday, January 12, 2008, 1:00 pm - 3:00 pm
Location: House Judiciary - 410M

1. Call to Order -

2. Roll Call

3. Approval of Minutes

4, Topic: Judicial Elections

a. David Rottman, Mationat Center for State Courts

b. Judge O.C. Spaulding, President of the West Virginia Judicial Association
¢. Judge Ronald Anderson, President of the family Law Judges Association
d. Magistrate Riley Barb, President of the Magistrates Association

5. Brian Skinner - Presentation of draft fegislation relating to the West Virginia Drug Offender Accountability and
Treatment Act

6. Cther Business

7. Adjournment

*agenda subject to change

0063

http://www. legis.state. wv.us/committees/interims/agenda.cfm?recordid=823&abb=JUD _C 8/8/2012



3111 Status - Complete Bill History

1 of2

Bill Status - 2009 Regular Session

Senate Bill 311

hitp://WWW. legis. State. WV.US/ ESUL_DIAWS/ DULS_1ISWLy. CHU P L ..

Legislative Sesslon: 2008(RS}

LAST ACTION: S On second reading to Finance G3/27/09
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introduced Version

Senate Bill No. 311

(By Senators Kessler, Unger, Foster, Snyder, McCabe and White)

[Introduced February 20, 2009; referred to the Committee on the Judiciary; and then to the Committee on Finance.}

ABILL to amend the Code of West Virginia, 1931, as amended, by adding thereto a new article,
designated §3-12-1, §3-12-2, §3-12-3, §3-12-4, §3-12-5, §3-12-6, §3-12-7, §3-12-8, §3-12-9,
§3-12-10, §3-12-11, §3-12-12, §3-12-13, §3-12-14, §3-12-15, §3-12-16, §3-12-17 and §3-12-18, all
relating to creating the 2012 West Virginia Supreme Court of Appeals Public Campaign Financing
Pilot Program; providing alterative campaign financing option for candidates for the West Virginia
Supreme Court of Appeals in 2012 through public funds; setting forth short fitle and certain
legislative findings and declarations; defining terms; specifying that the provisions of the act are
appiicable to candidates for the West Virginia Supreme Court of Appeals in the 2012 general and
primary elections; establishing a 2012 Public Campaign Financing Fund and sources of revenue for
the fund; authorizing transfer of $1 miliion a year from the Treasurer's Unclaimed Property Trust
Fund to the fund for four years; requiring an additional penalty assessment be imposed against
violators of administrative orders, rules of state governmental agencies, boards and commissions;
requiring an applicant for public campaign funding to complete a declaration of intent and setting
forth the manner in which an appiication for funding may be made; setting forth eligibility criteria for
qualifying party and independent candidates; allowing participating candidates to raise from private
sources and spend seed money contributions; requiring candidates seeking public campaign funds
to collect a required number of qualifying contributions; requiring candidates to provide detaited
receipts to contributors and to the State Election Commission for seed money and qualifying
contributions; requiring participating candidates to comply with all provisions of the act; requiring the
State Election Commission to certify eligible candidates and setting forth the procedure for
certification; providing for distribution of funds fram the Public Campaign Financing Fund to qualified
cahdidates for funding election campaigns; specifying the amount of funds available for each
candidate and when the funds become avaitable; setting forth restrictions on participating
candidates' contributions and spending; prohibiting participating candidates from accepting private
contributions other than as specifically set forth in the act; prohibiting the use of personal funds for
certain purposes; permitting qualified candidates to raise funds from private sources when there is
insufficient money in the Public Campaign Financing Fund to make a complete distribution to all
qualified candidates; requiring certain disclosures; requiring candidates to keep records and report
to the State Election Commission: providing for matching public campaign funds when an opponent
spends in excess of the initial funding available and for independent expenditures on behalf of a
nonparticipating or certified opponent; setting forth certain duties of the State Election Commission;
providing for the deposit of certain revenue into the fund; requiring repayment of excessive
expenditures by candidates; providing both civil and criminal penalties for violations of the act; and
setting forth an effective date.

Be it enacted by the Legislature of West Virginia:

That the Code of West Virginia, 1931, as amended, be amended by adding thereto a new article, designated §3-12-1,
§3-12-2, §3-12-3, §3-12-4, §3-12-5, §3-12-6, §3-12-7, §3-12-8, §3-12-9, §3-12-10, §3-12-11, §3-12-12, §3-12-13, §3-12-14,
§3-12-15, §3-12-16, §3-12-17 and §3-12-18, all to read as follows:

ARTICLE 12. 2012 WEST VIRGINIA SUPREME COURT PUBLIC CAMPAIGN FINANCING PILOT PROGRAM.
§3-12-1. Short title.

This article shail be known as the "2012 West Virginia Supreme Court of Appeals Public Campaign Financing Pilot
Program".

§3-12-2. Legislative findings and declarations.

(a) The Legislature hereby finds and declares that current election finance iaws retating to the state's highest court:
(1) May allow individuals and committees who contribute large amounts of money to have an undue influence on the

D066
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judicial process,

(2) May diminish the free speech rights of those candidates and voters who are not weaithy because the political process is
influenced by individuals and committees who can afford to spend large amounts of money on political communications,
(3) May erode public confidence in the democratic process as it relates to the Supreme Court of Appeals;

{4) May allow Justices to accept large campaign contributions from private interests who may have cases before the court.
{b) The creation of a pilot public campaign financing program will provide for the supreme court seats open in the primary
and general elections to be held in 2012, provide qualified candidates for the State Supreme Court with resources with
which to communicate with voters, reverse the escalating cost of supreme court elections and free those candidates from
the chore of raising money.

§3-12-3. Definitions.

As used in this article, the following terms and phrases have the following meanings:

(1) "Certified candidate” means an individual seeking nomination or election to the West Virginia Supreme Court of Appeals
who has been certified in accordance with section eleven of this article as having met all the requirements for receiving
public campaign financing from the fund.

(2) "Clearly identified" means that the name, nickname, photograph, drawing or other depiction of the candidate appears or
the identity of the candidate is apparent by an unambiguous reference including, for instance, "your senator” or "the
incumbent", or through an unambiguous reference to his or her status as a candidate including, for instance, “the
dermocratic candidate for State Supreme Court of Appeals.”

(3) "Contribution" means a gift subscription, assessment, payment for services, dues, advance, donation, pledge, contract,
agreement, forbearance or promise of money or other tangible thing of value, whether or not conditionai or legaily
enforceable, or a transfer of monay or other tangible thing of value to a person, made for the purpose of influencing the
nomination, election or defeat of a candidate.

(A} An offer or tender of a contribution is not a contribution if expressly and unconditionaily rejected or refurned.

{B) A contribution does not include volunteer personal services provided without compensation or services or property
provided to an elected official by the state ora political subdivision to defray the costs of meeting or communicating with
constituents while the official is performing the duties of his or her office.

(4) "Excess expenditure” means an amount of money spent of obligated to be spent to influence the nomination or efection
of a nonparticipating candidate or the defeat of a certified candidate for the same office in excess of the public campaign
funds available to the certified candidate under section twelve of this article.

(5) "Financial agent" means any person acting for and by himself or herseif, or any two or more natural persons acting
together or cooperating In a financial way to aid or take part in the nomination or election of any political candidate for a
position on the Supreme Court of Appeals, or to aid or promote the success or defeat of any candidate for a position of the
Supreme Court of Appeals in the 2012 primary and generai elections.

(6) "Fund" means the 2012 Supreme Court of Appeals Public Campaign Financing Fund created by section five of this
article. .

(7) "General election campaign period” means the period beginning the day after the primary election of 2012 and ending
on the day of the general election in 2012.

(8) "independent expenditure” means an expenditure or obiigation made by a person other than a candidate or candidate's
commitiee in support of or opposition to the nomination or election of one or more clearly identified candidates and without
consultation or coordination with or at the request or suggestion of the candidate whose nomination or election the
expenditure supports or opposes or the candidate’s agent. Supporting or opposing the nomination or election of a clearly
identified candidate includes supporting or opposing the candidates of a clearly identified politicai party. An expenditure
which does not meet the criteria for an independent expenditure established in this subsection is considered a contribution.
(9} "Membership organization” means a group that grants bona fide rights and privileges, including the right to vote, to
elect officers or directors, and the ability to hold office, to its members, and which uses a majority of its membership dues
for purposes other than political purposes. "Membership organization" does not include organizations that grant
membership upen receiving a contribution.

{10) "Nonparticipating candidate" means a candidate who is:

(A) Seeking election to the State Senate or House of Delegates;

(B) Is neither certified nor attempting to be certifled to receive public campaign financing from the fund; and

(C) Has an opponent who is a participating or certified candidate.

{(11) "Participating candidate" means a candidate seeking election to the State Senate or House of Delegates and who is
atternpting to be certified in accordance with section eleven of this article to receive public campaign financing from the
fund.

(12) "Person” means an individual, partnership, committee, association, and any other organization or group of individuals.
{13) "Primary election campaign period" means the period beginning on the first day of the primary election filing period
and ending on the day of the subsequent primary election.

(14) "Private contribution” means a contribution from any source other than the fund except:

(A) Payments by a membershlip organization for the cost of communicating to its members;

(B) Payments by a membership organization for the purpose of facilitating the making of qualifying contributions;

(C) Volunteer activity, including the payment of incidental expenses by volunteers; and

(D) Voter registration and get-out-the-vote activities conducted by nonpartisan individuals and organizations or which are

nat intended to influence the election or defeat a particular candidate.

(15) "Qualifying contribution™ means a contribution of $5 in the form of a check or money order, made payable to a

partticipating candidate or the candidate's commiitee, received during the qualifying pertod, and which is:

{A) Made by a registered voter and resident of the district in which the participating candidate is seeking office;

{B} Acknowiedged by a written receipt; and _

(C) Gathered by the participating candidate or on behalf of the candidate by an unpaid volunteer with the candidate's ‘D O 8 :7
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knowledge and consent.

(16) "Qualifying period" means the period during which participating candidates are permitted o collect qualifying
contributions in order to qualify to receive pubfic campaign financing.

(A) For candidates seeking nomination on the primary election ballot, the qualifying period begins on November 1
preceding the election year and ends on March 1 of the election year.

(B) For candidates, other than those nominated during the primary election, seeking to be placed on the general election
ballot, the quallfying period begins on June 1 of the election year and ends on October 1 of the election year.

(17) "Seed money contribution™ means a contribution of no more than $100 made by an individual adult, including a
participating candidate and members of his or her immediate family, during the seed money period.

(18} "Seed money period" means the period during which a participating candidate is permitted to raise and spend seed
money contributions to explore his or her chances of election and to qualify for public campaign financing under this
article. The seed money period begins on the day after the most recent general election and ends on the last day of the
qualifying period in the next election year in which a candidate is running for office.

§3-12-4. Alternative campaign financing option.

This article establishes an altemative pubiic financing option available to candidates for election to the Office of Justice of
the West Virginia Supreme Court of Appeals for the 2012 primary and general elections. Candidates electing the alternative
campalgn financing option must comply with all other applicable election and campaign laws and regulations.

§3-12.5, Public Campaign Financing Fund, nature and purposes of the fund.

There is hereby established a special account in the State Treasury to be known as the *2012 Supreme Court of Appeals

Public Campaign Financing Fund" for the dual purposes of providing public financing for the election campaigns of

certified candidates under the provisions of this article and of paying the administrative and enforcement costs of the State

Election Commission related to this article. All moneys coilected under the provisions of this arlicle shall be deposited in

the fund, which shall be administered by the State Election Commission. Expenditures may be made from the fund only for
- the purposes set forth in this article.

§3-12-6. Sources of revenue for the fund.

Revenue from the following sources shall be deposited in the fund:

(a) All qualifying contributions collected by participating candldates or their committess.

{b) Unspent or unobligated seed money contributions.

{c) Money returned by participating candidates who fail to comply with the provisions of this article.

{d) Unspent or unobligated moneys allotted to qualified candidates and remaining unspent or unobligated on the date of

the primary or generat election for which the money was distributed.

(e) Civil penalties levied by the State Election Commission against candidates for violations of this article.

(f) Voluntary donations made directly ta the fund. :

{g) Interest income.

(h) Revenue from a tax checkoff program, to be developed by the Tax Commissioner, aliowing a resident of the state to

designate on his or her income tax return up to $1,000 of taxes for deposit into the fund. ¥ a husband and wife file a joint

return, each spouse may designate up to $1,000 for deposit into the fund. All amounts so designated shall be appropriated

from the General Fund and credited to the 2012 Supreme Court of Appeals Public Campaign Financing Fund. (i) On or

before July 1, 2009, and for three successive years thereafter, the uncialmed property administrator of the state treasurer's

office shall transfer the amount of $1 million from the Unclaimed Property Trust Fund to the fund created by this article.

(j} Money appropriated to the fund.

§3-12-7. Declaration of intent.

A candidate desiring to receive campaign financing from the fund must first file a declaration of intent to seek certification

as a participating candidate for West Virginia Supreme Court of Appeals before the end of the qualifying period and prior to

collecting any qualifying contributions. The declaration shail be on'a form prescribed by the State Election Commission

and shall contain a statement that the candidate is qualified to be placed on the ballot, and, if elected, o hold the office

sought and has complied with and will continue to comply with all requirements of this article, including contribution and

expenditure restrictions. Contributions made prior to the filing of the declaration of intent are not qualifying contributions.

§3-12-8. Seed money.

(a) A participating candidate or his or her committee may not accept seed money in contributions exceeding, in the

aggregate:

(b) Every seed money contribution must be acknowledged by a written receipt. Receipts for seed money contributions of

$25 or more shall include the contributor's signature, printed name, street address and zip code, telephone number,

occupation and name of employer. Receipts for seed money contributions of less than $25 shali contain, at a minimum, the

contributor's signature, printed name and address. Contributions which are not acknowledged by a proper receipt do not

qualify as seed money contributions.

{c) A contribution from one person may not be made in the name of another person. .

(d} Upon certification or at the end of the seed money period, whichever comes first, a participating or certified candidate or

his or her committee shall forward all unspent or unobligated seed money to the State Election Commission for deposit in

the fund,

§3-12-9, Qualifying contributions.

(a} A participating candidate or his or her committee may not accept more than one qualifying contribution from a single

individual.

(b) Every qualifying contribution must be acknowledged by a written receipt which includes:

{1) The printed name of the participating candidate on whose behalf the contribution is made and the signature of the

0068
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person who collected the contribution for the candidate or his or her committee;

{2). The contributor's signature and printed name, home address and telephone number;

(3} A statement near the contributor's signature that:

(A} The contributor understands the purpose of the contribution is to assist the participating candidate in obtaining public
campaign financing;

(B} The contribution was made without coercion;

(C) The contributor has not been reimbursed or received anything of value for making the contribution; and

{D) The individual soliciting the contribution on behalf of the participating candidate has not been reimbursed or received
anything of value for the services.

{4) One copy of the receipt is to be given to the contributor, one copy is to be retained by the candidate and one copy is to
be sent by the candidate to the State Election Commission. A contribution which is not acknowledged by a written receipt
In the form required by this subsection is not a qualifying contribution.

(c) During the qualifying period, a participating candidate or his or her committee must obtain at least four hundred
qualifying contributions for the office he or she is seeking:

(d) A participating candidate and each member of the candidate's immediate family who is a registered voter in this state
may make one quatifying contribution. A participating candidate may not use any other personat funds to satisfy the
qualifying contributions requirements.

{e) A participating candidate may not give reimbursement or anything of value in exchange for a qualifying contribution.

(f) All qualifying contributions collected by a participating candidate or his or her committee must be deposited in the fund
no later than forty-eight hours after the close of the qualifying pericd.

§3-12-10. Certification of candidates.

(a) In order to be certified, a participating candidate shalf apply to the State Election Commission for public campaign
financing from the fund and file a sworn statement that he or she has complied and will comply with all requirements of
this article throughout the applicable campaign.

(b} Upon receipt of a notice that a participating candidate has received the required number of gualifying contributions, the
State Election Commission shall determine whether the candidate:

(1) Has signed and filed a declaration of intent as required by section eight of this arficle;

{2) Has obtained, either personaily or through his of her committee, the required number of qualifying contributions as
required by section ten of this article;

(3} Has not accepted other contributions, except for seed maney contributions, and otherwise complied with the
contribution restrictions of this article;

(4) Is eligible to appear on the primary or general efection baliot; and

(5) Has met all other requirements of this article. .

(c} A candidate who, personally or through his or her committee, has accepted contributions or expended funds from
private donations with regard to the elections to be held in 2010 and 2012 may nevertheless be certified under this article if
the candidate or his or her committee returns to the contributor, submits to the State Election Commission for deposit into
the fund or donates to charity funds accepted but not expended or obligated before the effective date of this article.

" (d) The State Election Commission shall process applications in the order they are received and shail verify a participating
- candidate's compliance with the requirements of subsection (b) by the verification and sampling techniques approved by

the State Election Commission,
(e) The State Election Commission shall determine a participating candidate’'s eligibility to receive public campaign
financing no later than three business days after the eandidate makes his or her final submission of qualifying contributions
or, if a challenge is filed under subsection (n) of this section, no later than six business days after the candidate makes his
or her final submission of qualifying contributions. Upon certification, a candidate shail transfer to the fund any unspent
seed money contributions. A certified candidate shall comply with the provisions of this article through the general election
campaign period.
{f) I the State Election Commission determines that a participating candidate is eligible to receive public campaign
financing under the provisions of subsection (b), the State Election Commission shali within forty-eight hours issue a check
for or transfer to the candidate's campaign depository account an amount equal to the initial public financing benefit for
which the candidate qualifies under section twelve of this article and shail notify all other candidates for the same office of
its determination.
(g) If the candidate desires to receive public financing benefits by electronic transfer, the candidate shall include in his or
her application sufficient information and authorization for the State Treasurer to transfer payments to his or her campaign
depository account.
{h) Any person may challenge the validity of any contribution listed by a participating candidate by filing a wriiten challenge
with the State Election Commission setting forth any reason why the contribution should not be accepted as a qualifying
contribution. Within five business days of a challenge, the candidate who listed any contribution that is the subject of a
challenge may file with the State Election Commission an additional contribution collected pursuant to section ten of this
article for consideration as a quaiifying contribution. if a contribution is chaltenged under this subsection, the State Election
Commission shall decide the vaiidity of the chailenge no later than the end of the next business day after the day that the
challenge is filed, unless the State Election Commission determines that the candidate whose contribution is challenged
has sufficient quallfying contributions to be certified as a candidate under this section without considering the challenge.
(i) A candidate's right to receive public campaign financing may be revoked by the State Election Commission if the
candidate violates any of the provisions of this artice. A certified candidate who has been found to have viclated the
provisions of this article shall repay all moneys received from the fund to the State Election Commission.
(j) The determination of any issue before the State Etection Comemission is the final administrative determination. Any
person adversely affected by a decision of the State Election Commission under the provisions of this article may appeal
that decision to the cireuit court of Kanawha County. @ 0 .
0069
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(k) A candidate may withdraw from being a cettified candidate and become a nonparticipating candidate at anytime with
the approval of the State Election Commission. Any candlidate seeking to withdraw shall file a written request with the State
Election Commission, which shall consider requests on a case by case basis. No certified candidate may be permitted o
withdraw until he or she has repaid ail moneys received from the fund: Provided, That the State Election Commission may,
in exceptional circumstances, walve the repayment requirement. The State Election Commission may assess a penalty not
to exceed $10,000 against any candidate who withdraws without approval,

§3-12-11. Schedule and amount of 2012 Supreme Court of Appeals Public Campaign Financing Fund
paymenfs. !

" {a) The State Election Commission shall make 2012 Supreme Court of Appeals public campaign financing fund payments
for the primary election campaign period available to a certified candidate within forty-eight hours after the date on which
the candidate is certifled.

(1) In a contested primary election, a certified candidate may receive initial campaign financing from the fund in an amount

not to exceed $50,000.

(2) In an uncontested primary election, a certified candidate may receive campaign financing from the fund equal to

twenty-five percent of the amount available in a contested primary election for the same office.

(b) The State Flection Commission shall make 2012 Supreme Court public campaign financing fund payments for the

general election campaign period available to a certified candidate within forty-eight hours after the primary election results

are certified by the Secretary of State.

{1) In a contested general election, a certified candidate may receive from the fund the same amount of campaign financing

available for a contested primary election under subdivision (1), subsection (a) of this section.

{2} In an uncontested general election, a certified candidate may receive from the fund campaign financing equal to ten
percent of the amount available in a contested general election for the same office.

(c) The State Election Commission may not distribute revenues to certified candidates in excess of the total amount of

money deposited in the fund pursuant to section six of this article.

§3-12-12. Restrictions on contributions and expenditures.’

(a) A certified candidate or his or her committee may not accept contributions from any private source, including the

personal funds of the candidate and the candidate's immediate family, during the primary or general slection campaign

periods except as permitted by this article.

(b) After filing the dectaration of intent and through the qualifying period, a participating candidate may spend or obligate

no more than he or she has collected in seed money contributions. After the qualifying period and through the general

election campaign period, a certified candidate may spend or obligate only the funds he or she receives from the fund
under the provisions of section twelve or section fifteen of this article.

(c) A participating or certified candidate may expend seed money and campaign financing fram the fund only for campaign-

related activities as provided in section nine, article eight, chapter three of this code. Moneys distributed to a certified

candidate from the fund may be expended only during the campaign period for which funds were dispersed. Money from
the fund may not be used:

{1) In viclation of the law,

(2) To repay any personal, family or business toans, expenditures, or debis; or

{3) To help any other candidate.

(d) Notwithstanding any other provision of this article to the contrary, if at anytime during an election period, the State

Election Commission determines that the revenues in the fund are insufficient to complete the distribution of funds required

under this article, the State Election Commission may permit a certified candidate or his or her committee to accept and

expend contributions, aggregating no more than $1,000 a contributor, from private sources up to the amount that would
have been distributed to the candidate under section twelve or fifteen of this article had there been adequate money in the
fund. The State Election Commission shall propose rules for legisiative approval as provided by the provisions of section
sixteen of this article to provide a fair procedure for the equitable distribution of those moneys that are in the fund and
available for distribution among the certified candidates at the time the revenues in the fund are insufficient for complete
distribution of funds as anticipated under the provisions of this article.

{e) A certified candidate or his or her committee must return to the fund any unspent and uncommitted public campaign

financing funds within forty-eight hours after:

(1) The date of the primary or general election;

(2) The date on which the candidate ceases to be certifled; or

(3) The date on which the individual ceases to be a candidate.

(f) A contribution from one person may not be made in the name of another person.

(g) A participating or certified candidate or his or her committee receiving qualifying contributions or seed money

contributions from a person not listed on the receipt required by sections nine and ten of this article is liable to the State

Election Commission for the entire amount of that contribution and any applicable penaities,

(h} A certified candidate accepting any benefits under the provisions of this article shall continue to comply with all of its

provisions throughout the primary and general elections.

(i) A participating or certified candidate or his or her financial agent shall provide the State Election Commission with all

requested campaign records, including all records of seed money and qualifying contributions received and campaign

expenditures and obligations, and shall fully cooperate with any audit of campaign finances requested or authorized by the

State Election Commission. .

§3-12-13. Reporting requirements.

(a) No later than forty-eight hours after the close of the qualifying period, a participating candidate or his or her financial
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agent shail report to the State Election Commission on approved forms an ftemized summary of:
(1} All seed money contributions received and funds expended or obligated during the seed money period, together with
copies of ali receipts for seed money contributions.
{2) All qualifying contributions received during the qualifying period, together with copies of all receipts for qualifying
contributions.
(b} Within five days after the primary election and within five days of the general election a certified candidate or his or her
fnanciat agent shafl report to the State Election Commission on approved forms an itemized summary of all funds received
and funds expended or obligated prior to the election.
{c) In addition to the financial statements required to be filed by a candidate for pubiic office pursuant to section five, article
gight of this chapter, a nonparticipating candidate or his or her financial agent shall report to the State Election Commission
on approved forms an itemized summary of his or her campaign expenditure or obligations, according to the following
provisions and guidelines:
(1) On the first Saturday in March, 2012 or within six days thereafter listing the nonparticipating candidates expenditures
and obligations prior to March 1, 2012, if, the nonparticipating candidate's campaign expenditures or obligations, in the
aggregate, exceed by twenty percent the initiai funding available to any certified candidate for the same office under
section twelve of this article.
(2} Beginning on the first Saturday in April, 2012, listing any additional excess expenditures or obligations, in the
aggregate, that exceed by twenty percent the initial funding available to any certified participating candidate running for the
same office under section fwelve of this article which have taken place subsequent to those reported on the financial
statement required to be filed by a candidate for pubiic office pursuant to subdivision {1), subsection (b}, section five,
article eight of this chapter. Thereafter, any additional excess expenditures or obligations, in the aggregate, that exceed by
twenty percent the initial funding available to any certified candidate running for the same office under section twelve of
this article made prior to the tenth day before the primary election shall be reported to the State Election Commission within
forty-eight hours.
(3) On the first Saturday in July, 2012, or within six days thereafter fisting the nonparticipating candidates expenditures and
obligations prior to July 1, 2012, subsequent to the primary election, if, the nonparticipating candidate's expenditures or
obligations, in the aggregate, exceed by twenty percent the initial funding available to any certified candidate running for
the same office under section twelve of this article.
(4) Beginning on the first Saturday in October, 2012, listing any additional excess expenditures or obligations, in the
aggregate, that exceed by twenty percent the initial funding available to any certified candidate running for the same office
under section twelve of this article which have taken place subsequent to those reported on the financial statement
required to be filed by a candidate for public office pursuant to subdivision (4), subsection {b), section five, article eight of
this chapter. Thereafter, any additional excess expenditures or obligations, in the aggregate, that exceed by twenty percent
the initial funding available to any certified candidate running for the same office under section twelve of this article made
prior to the tenth day before the general election shall be reported to the State Election Commission within forty-eight
hours.
(5) During the last ten days before the primary or general elections, 2012, the nonparticipating candidate or his or her
financial agent shall report to the State Election Commission within twenty-four hours thereof every additional excess
campaign expenditure or obligation, in the aggregate, that exceeds by twenty percent the initial funding available to any
certified candidate running for the same office under section twelve of this article.
{d) Any person, organization or entity making independent expenditures advocating the election or defeat of a cerlified
candidate or the nomination or election of any candidate who is opposed by a certified candidate in excess of $1,600 in the
aggregate shall report these expenditures to the State Election Commission on approved forms within forty-eight hours of
the expenditure, The reporting form shall state the name of the person or entity making the independent expenditures, the
names of and office for which the candidates are seeking election, whether expenditure advocated the nomination, election
or defeat of a particular candidate, and the name of any candidate who stands to benefit from the independent
expenditures.
(e) During the last ten days before the primary or general election, 2012, any person, organization or entity making
independent expenditures advocating the election or defeat of any candidate, including the election or defeat of a certified
candidate or the nomination or election of any candidate who is opposed by a certified candidate, shall continue to file
reports as required pursuant to subsection {b), section two, article eight of this chapter. §3-12-14. Matching funds.(a} If
the State Election Commission determines from reports filed by a nonparticipating candidate pursuant to section five,
article eight of this chapter or pursuant to subsection {c), section fourteen of this article that a nonparticipating candidate's
campaign excess expenditures or obligations, in the aggregate, have exceeded by twenty percent the initial funding
available under section twelve of this article to any certified candidate running for the same office, the State Election
Commission shall immediately release additional campaign financing funds to any opposing certified candidate for the
same office equal to the amount of the excess expenditures.
{b) If the State Election Commission determines from reports filed pursuant to subsection {d), section fourteen of this article
or pursuant to subsection (b), section two, article eight of this chapter that independent expenditures on behalf of a
nonparticipating candidate, either alone or in combination with the nonparticipating candidate's campaign expenditures or
obligations, have exceeded by twenty percent the initial funding available under section twelve of this article to any certified
candidate running for the same office, the State Election Commission shall immediately release additional campaign
financing funds to any certified candidate who is an opponent for the same office equal to the amount of the excess
expenditures.
(c} If the State Election Commission determines from reports filed pursuant to subsection {d), section fourteen of this article
or pursuant to subsection (b), section two, article eight of this chapter that independent expenditures on behalf of a
certified candidate, in combination with the certified candidate's campaign expenditures or obligations, exceed by twenty
percent the initial funding available under section twelve of this article to any certified candidate running for the same O O r?
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office, the State Election Commission shall immediately release additional campalign financing funds to any other certified
candidate who is an opponent for the same office equal to the amount of the excess expenditures.

(d) Matching funds paid out to a certified candidate under this section are limited to two times the initial amount of pubiic
campaign financing available to a certified candidate for the same office pursuant to section twelve of this article.
§3-12-15. Duties of the State Election Commission.

{a) In addition to its other duties, the State Election Commission shall:

(1) Prescribe forms for reports, statements, notices and other documents required by this article;

(2) Prepare and publish information about this article and provide it to potential candidates and the citizens of this state;
(3} Prepare and publish instructions setting forth methods of bookkeeping and preservation of records to facilitate
comptiance with this article and explaining the duties of candidates and others participating in elections under the
provisions of this article;

(4) Make an annual report to the Legislature accounting for moneys in the fund, describing the State Election
Commission's activities, and listing any recommendations for changes of law, administration or funding amounts;

(5} Propose rules for legislative approval In accordance with the provisions of articie three, chapter twenty-nine-a of this
code as may be necessary for the proper administration of the provisions of this article;

(6) Enforce the provisions of this article to ensure that moneys from the fund are placed in candidate campaign accounts
and spent as specified in this article;

(7) Monitor reports filed pursuant to this article and the financial records of candidates to ensure that qualified candidates
receive matching funds promptly and to ensure that moneys required by this article to be paid to the fund are deposited in
the fund.

(8) Cause an audit of the fund to be conducted by independent certified public accountants ninety days after a general
election. The State Election Commission shall cooperate with the audit, provide all necessary documentation and financiat
records to the Auditor and maintain a record of all information supplied by the audit.

(9) Ensure public access to the campaign finance reports required pursuant to this article, and whenever possible, use
electronic means for the reporting, storing and display of the information; and

(10) Prepare a voters' guide for the general public listing the names of each candidate of each candidate seeking elected
office. Both certified and nonparticipating candidates shall be Invited by the State Election Commission o submit a
statement, not to exceed five hundred words in length for inclusion in the guide. The guide shall identify the candidates
that are certified candidates and the candidates that are nonparticipating candidates. Copies of the guide shall be posted
on the web site of the Secretary of State as soon as may be practical.

{b) To fulfill its responsibiiities under this article, the State Election Commission may subpoena witnesses, compel their
attendance and testimony, administer oaths and affirmations, take evidence and require by subpoena the production of any
books, papers, records, or other items material to the performance of the State Election Commission's duties or the
exercise of its powers. The State Election Commission may also propose and adopt procedural rules to carry out the
purposes and provisions of this article and to govern procedures of the State Election Commission.

§3-12-16. Criminal penaities.

(a) A participating or certified candidate who, either personally or through his or her committee, knowingly accepts
contributions or benefits in excess of those allowed under this article, spends or obtigates funds in excess of the public
campalgn financing funding to which they are entitled, or uses the benefits or funding for a purpose other than those
permitted under this article is guilty of a misdemeanor and, upon conviction thereof, shall be fined not less than $50 nor
more than $500, or confined in jail for up to thirty days, or both fined and confined. -

(b) A participating or certified candidate who, either personally or through his or her committee or financial agent, provides
false information to or conceals or withholds information from the State Election Commission is guilty of a misdemeanor
and, upon conviction thereof, shall be fined not less than $1,000 nor more than $10,000, or confined in jail for up to one
year, or both fined and confined.

§3-12-17. Civil penalties.

(a) If a participating or certified candidate or his or her committee or financlal agent unintentionally accepts contributions
from a private source in violation of the provisions of this article or spends or obiigates to spend more than the amount of
pubiic financing money he or she is eligible to receive from the fund pursuant to section twelve or fifteen of this article; the
State Election Commission may order the candidate to pay to the State Election Commission an amount equai o the
amount of the private contribution or excess expenditure or obligation.

{b) If a participating or certified candidate or his or her committee of financial agent intentionally accepts contributions from
a private source in violation of this article or spends or obligates more than the amount of public campaign financing he or
she is eligible to receive from the fund, the State Election Commission shall order the candidate to pay to the State Election
Commission an amount equal to ten times the amount of the private contribution or excess expenditure or obligation. The
candidate shall pay the civii penalty authorized under this subsection within seven days of receipt of written notice from the
State Election Commission of the imposition of the penalty.

(c) If a participating or certified candidate fails to pay any moneys required to be paid to the State Election Commission or
returned to the fund under this article, the State Election Commission may order the candidate to pay an amount equal to
three times the amount that should have been paid to the State Election Commission or returned to the fund.

(d) In addition o any other penalties imposed by law, the State Election Commission may impose a clvil penalty for a
violation by or on behalf of any candidate of any reporting requirement imposed by this article in the amount of $100 a day.
The penalty shall be doubled if the amount not reported for a specific election exceeds ten percent of the initial amount of
public financing avallable to a certified candidate in a primary or general election pursuant to section twelve of this article.
(e) All penalties coliected by the State Election Commission pursuant to this section shall be deposited into the fund. The
candidate and the candidate's campaign account are jointly and severally responsible for the payment of any penalty
imposed pursuant to this section.

§3-12-18, Effective date.
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The provisions of this article are effective July 1, 2009,

NOTE: The purpose of this bill is to create a pilot system for public funding of 2012 election campaigns for candidates for
the State Supreme Court who agree to and do abide by restrictions on campaign contributions from private sources and

iimits on campaign spending.

This article is new: therefore, strike-throughs and underscoring have been omitted.
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CERTIFICATE OF SERVICE

I, Silas B. Taylor, counsel for the Respondents Secretary of State and the State Election
Commission, do hereby certify that true copies of the “dppendix for Respondents Secretary of State
and the State Election Commission” were served on all parties by depositing said copies in the
United States mail, with first-class postage prepaid, on this 9th day of August, 2012, addressed as
follows:

To: Marc E. Williams
Randall L. Saunders
Jenna E. Hess
Nelson Mullins Riley & Scarborough, LLP
949 Third Avenue, Suite 200
Huntington, WV 25701
marc.williams@nelsonmuilins.com

J. Adams Skaggs, Esq.
Matthew Mendendez, Esq.
Brennan Center for Justice
at NYU School of Law
161 Avenue of the Americas, 12th Floor
New York, New York 10013

Anthony Majestro, Esq.

Powell & Majestro, PLLC

405 Capitol Street, Suite P-1200
Charleston, WV 25301
cmajestro@powellmajestro.com

Diana Stout, Esq.

Office of the State Treasurer
State Capitol, Room E-145
Charleston, West Virginia 25305

Lisa Hopkins, Esq.

Office of the State Auditor

State Capitol, Room W-100
Charleston, West Virginia 25305
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