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DALTON WATTS' SUMMARY RESPONSE 
TO PETITION FOR WRIT OF PROHIBITION 

NOW COMES the Respondent, Dalton Watts, by counsel, Lela Walker, and 

ereby files his summary response, pursuant to Rule 16(h) of the Revised Rules of 

ppellate Procedure, to the Petition For Writ Of Prohibition ("writ"). This response was 

eon March 30, but the Court's COVID-19 Order stated that response times were 

yed. The Honorable Warren R. McGraw (Judge McGraw), Judge of the Circuit Court 

Wyoming County, West Virginia, issued a stay of the suspension of Respondent's, 

alton Watts, driving privileges in compliance with the mandates set forth in W.Va. 

de 17C-5A-2A, et. seq. and W.Va. Code 29A-5-1, et. seq. Specifically, the stay was 

1 ued upon motion and hearing and a finding by Judge Warren R. McGraw upon the 
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hat he will suffer irreparable hann if the stay is not imposed. Neither the Wyoming 

ounty Circuit Court nor Judge McGraw exceeded its jurisdiction or its legitimate power 

d, accordingly, this Court should not issue the writ. 

actual Back round 

The Respondent filed a Petition on September 19, 2019, in the Circuit Court of 

yoming County, West Virginia, asking that the Commissioner's Order of Revocation 

gainst Dalton Watts, be reversed, and that Dalton Watts' license be reinstated until 
' 

her order of the court, ("Petition", a copy of which is attached). The Petition was 

roperly noticed and set for hearing before Judge McGraw on November 6, 2019. The 

etitioner filed the following responses in opposition to the "Petition": Notice of Special 

imited Appearance, Motion to Dismiss and Motion for Attorney Fees and Cost. All 

arties appeared on November 6, 2019, for a hearing upon the said motion and were 

fforded the opportunity to offer evidence and present argument. 

The Respondent was called as a witness. The Respondent testified that he had 

OT been arrested or even given a ticket from his traffic stop. He also testified that his 

eathalyzer results were below the legal limit. The Respondent further testified that he 

d not received notice of the hearing held on August 19, 2019, in his contested DMV 

aring and knew nothing of the hearing that he did not attend until he received an 

ministrative order from the Office of Administrative Hearings dismissing his case. 

Now that the transcript and records have been released to the Respondent from the 

V, it appears that the Respondent was represented by counsel (not the undersigned) at 

underlying administrative hearings. It appears that Respondent's counsel and counsel 
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or the DMV asked for numerous continuances for two years that were granted by the 

dministrative Judge for various reasons. It also unfortunately appears from the record 

at Respondent's counsel did not appear at the final hearing on August 19, 2019, for the 

espondent's matter. Said counsel also did not give the Respondent notice of the hearing 

ither. There is no way of concluding if the Respondent's former counsel actually knew 

f the hearing and failed to appear or if the former counsel did not know of the final 

earing at all. No matter how the former counsel failed to appear for the hearing, the end 

suit is the same. The Respondent's license was suspended due to his and his counsel's 

ilure to appear. 

When the Respondent took the administrative order suspending his driver's 

cense to his former counsel, said counsel told him that he didn't want anything to do 

· th the case anymore. 

The Respondent then came to my office begging for help. 

At the November 6, 2019, hearing, the Respondent further testified that he would 

ffer irreparable harm from not having a driver's license due to his needing to get from 

yclone in Wyoming County to Boone County for perform work underground as a roof 

lter. The Respondent testified that he had been driving that 50 minute trip to work 

eryday without a valid license hoping not to get involved in a traffic stop for any 

ason. 

The Petitioner objected to the Respondent being allowed to testify. The Petitioner 

gued that the Petition was not an appeal of the administrative court's ruling as the 

atter asked for "extraordinary relief." 
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Respondent's counsel pointed out on the record that the Respondent's order from 

he administrative hearing instructed the Respondent to appeal using West Virginia Code 

29A-5-4, which was the same statute followed by the Respondent when drafting said 

etition for appeal. The Respondent was not asking for "extraordinary relief," and the 

atter was simply an appeal. 

The Petitioner's Motion to Dismiss was denied at the Circuit Court hearing. The 

espondent's request to stay suspension of the Respondent's drivers license was granted 

til an appeal could be heard by the Circuit Court of Wyoming County. 

The Petitioner then filed this Writ Of Prohibition with the West Virginia Supreme 

ourt of Appeals. The Petitioner argues that the Circuit Court of Wyoming County 

ould not have jurisdiction, that pre-suit notification was not given to the DMV, and that 

e DMV is entitled to money from the Respondent. 

r ument 

Standard For Issuance Of Writ 

W.Va. Code 53-3-1 generally states a writ of prohibition shall lie as a matter of 

ght when the inferior court does not have jurisdiction over the subject matter or, having 

ch jurisdiction, exceeds its legitimate power. Further, a writ of prohibition, like writs 

mandamus and habeas corpus, is an extraordinary remedy and should only be issued 

r extraordinary causes. State ex rel Suriano v. Gaughan, 198 W.Va. 339,480 S.E.2d 

8 W.Va. 1996 . In determining whether to issue a writ of prohibition, "this Court will 

k to the adequacy of other available remedies such as an appeal and to the over-all 
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ill use prohibition in this discretionary way to correct only substantial, clear-cut, legal 

rrors plainly in contravention of a clear statutory, constitutional, or common law 

andate which may be resolved independently of any disputed facts and only in cases 

here there is a high probability that the trial will be completely reversed if the error is 

ot corrected in advance". Syl. Pt. 1 Hinkle v. Black, 164 W.Va. 112. 262 S.E.2d 744 

W.Va. 1979. 

As discussed in greater detail below, there is a low probability the Wyoming 

ounty Circuit Court will be completely reversed if this writ is not issued. The net result 

likely to remain the same. 

"Where prohibition is sought to restrain a trial court from the abuse of its 

gitimate powers, rather than to challenge its jurisdiction, the appellate court will 

view each case on its own particular facts to determine whether a remedy by appeal is 

th available and adequate, and only if the appellate court determines that the abuse of 

wers is so flagrant and violative of petitioner's rights as to make a remedy by appeal 

adequate, will a writ of prohibition issue." 

Certainly, the circumstances which warrant the issuance of a writ are limited. The 

titioner must, therefore, demonstrate that the Wyoming County Circuit Court either: 1) 

d no jurisdiction over the matter or 2) exceeded its legitimate power. It can show 
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A. The Wyoming County Circuit Court Has Jurisdiction Over The 
Administrative Appeal 

A person whose driver's license is at issue is entitled to judicial review pursuant 

W.Va. Code 29A-1-1, et. seq. "Proceedings for review shall be instituted by filing a 

etition, at the election of the petitioner, in either the Circuit Court of Kanawha County, 

est Virginia or in the circuit court of the county in which any one of the petitioners 

sides or does business . .. " W.Va. Code 29A-5-4(b). The Respondent (petitioner 

low) is a resident of Wyoming County, West Virginia. Pursuant to Rule 2(a) and Rule 

(b) of the Rules Of Procedure For Administrative Appeal, a petition for review of an 

ministrative order shall be filed in the office of the clerk of the circuit court in which 

nue lies by law. The underlying offense ( driving under the influence) is alleged to have 

curred in Oceana, Wyoming County, West Virginia. Further, there was no arrest made. 

fter field sobriety tests and a breathalyzer resulting in a 0.076 BAC, the Respondent was 

t arrested and allowed to continue driving. The Wyoming County Circuit Court has 

isdiction over this administrative appeal. This cannot be argued. 

B. The Wyoming County Circuit Court Satisfied The Evidentiary 
Requirements Set Forth In W.Va. Code 17C-5A-2(s) 

A court may grant a stay of an administrative order concerning the revocation of a 

·ver's license "only upon motion and hearing, and a finding by the court upon the 

idence presented, that there is a substantial probability that the appellant shall prevail 

on the merits and the appellant will suffer irreparable harm if the order is not stayed. . 

W.Va. Code 17C-5A-2(s). A circuit court is granted wide discretion concerning the 
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anner in which it handles hearings, motions, etc. In fact, W.Va. Code 29A-5-4© 

rovides, in part, that a circuit court, pending the administrative appeal, may grant a stay 

pon such terms as it deems proper. 

First, the Wyoming County Circuit Court issued the stay upon a motion and 

earing. This is not in dispute. 

Second, evidence was presented concerning whether there is a substantial 

robability that that the appellant shall prevail upon the merits. Specifically, the entire 

cident (the subject traffic stop) resulted in no criminal charges, and the Defendant was 

llowed to continue driving by law enforcement after passing field sobriety tests and a 

reatalyzer test that resulted in a 0.076, which is below the legal limit. 

Third, evidence and arguments were presented concerning the irreparable harm 

hich the Respondent would suffer if the stay were not issued. Specifically, the 

espondent lives in Oceana, Wyoming, West Virginia - a rural area which has no 

vailable public transportation (bus services, taxi services, rail/subway services) and was 

orking in the coal mines in Boone County, West Virginia. This was approximately a 1 

our commute. Judge McGraw, upon information and belief, took judicial notice of this 

ct at the Motion hearing. Obviously, the Respondent, like many others, is dependent 

pon driving a vehicle in order to live and function on a daily basis. The Respondent 

stifled as to the harm he would suffer at the hearing on November 6, 2019. 
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The Petitioner did not and should now be precluded from obtaining the issuance 

fa writ based upon this issue. In sum, the Wyoming County Circuit Court issued the 

tay AFTER it heard arguments from counsel, reviewed the pleadings (evidence) filed 

erein, etc. Thus, the lower tribunal did not exceed its legitimate power herein. 

The Petitioner repeatedly states that there was a request for "extraordinary 

elief' but does not clearly identify or explain the "extraordinary relief' being sought. 

he fact is that this is a simple appeal from an administrative order of the DMV. The 

etitioner only states that "extraordinary relief' is sought so that the Petitioner can 

ttempt to ignore the existence of West Virginia Code §29A-5-4, which states that a 

erson can appeal an administrative order of the DMV in the Circuit Court of the county 

n which they reside. 

Respondent Watts should not be responsible for court costs or DMV attorney fees 

ecause Wyoming County Circuit Court was the proper venue and jurisdiction. The 

espondent prays that this Court deny the writ of prohibition as Wyoming County Circuit 

ourt and the Honorable Warren R. McGraw were the proper jurisdiction and venue, and 

her action on the matter resulting in a suspension of Respondent Watts' drivers 

· cense could and would cause great and irreparable harm. The Petitioner fails to identify 

e "extraordinary relief' which it repeatedly states was sought and the stay was issued in 

ompliance with the evidentiary requirements set forth in W.Va. Code 17C-5A-2(s) and 

.Va. Code 29A-5-4©. 

DALTON WATTS, 
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