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- BEFORE THE INVESTIGATIVE PANEL
OF THE LAWYER DISCIPLINARY BOARD
STATE OF WEST VIRGINIA

In Re: E. LAVOYD MORGAN, JR., a member of Bar No.: 6938
The West Virginia State Bar LD. Nos.: 17-05-329, 17-05-523, 17-02-554
17-05-574, 18-03-081, 18-05-236
18-05-240, 18-05-246, 18-05-268
18-05-276, 18-05-282, 18-05-284
18-05-304, 18-05-312, 18-05-313
18-05-314, 18-05-343, 18-05-370
18-05-418, 18-05-490, 19-03-135
& 19-05-152

STATEMENT OF CHARGES

To: E.Lavoyd Morgan, Jr., Esquire
Post Office Box 1847
Lewisburg, West Virginia 24901
YOU ARE HEREBY notified that a Hearing Panel Subcommittee of the Lawyer

Disciplinary Board will hold a hearing pursuant to Rules 3.3 through 3.16 of the Rules of

Lawyer Disciplinary Procedure, with regard to the following charges against you:

1. E. Lavoyd Morgan, Jr. (hereinafter “Respondent”) is a lawyer practicing in
Lewisburg, which is located in Greenbrier County, West Virginia. Respondent,
having passed the bar exam, was admitted to The West Virginia State Bar on October
2, 1995. As such, Respondent is subject to the disciplinary jurisdiction of the
Supreme Court of Appeals of West Virginia and its properly constituted Lawyer

Disciplinary Board.
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COUNTI
LD. No. 17-05-329
Complaint of Office of Lawyer Disciplinary Counsel
On or about June 8, 2017, the Office of Lawyer Disciplinary Counsel (hereinafter
“ODC”) was provided with documentation showing Respondent had billed the Public

Defender Services Corporation (hereinafter “PDS”) for time over 18 hours on

eighteen days. Specifically, the time and days were listed as follows:

Date Number of Hours Submitted to PDS
2/22/16 18.6
3/22/16 19.1
5/2/16 22.8
5/6/16 18.3
5/23/16 22.4
7/6/16 18.5
7/12/16 20.2
7/26/16 27.0
8/4/16 18.3
8/9/16 23.7
8/17/16 20.3
8/30/16 20.4
9/2/16 26.9
9/26/16 18.6
9/28/16 19.2
10/17/16 21.8
12/13/16 20.1
1/3/17 20.2

On or about September 28, 2017, Respondent responded that his office used a
combination of written contemporaneous time slips and time reconstructed from
review of the files at the time of billing. When reconstructing time, the office manager
often would enter time related to a given court appearance on the same date as the

court appearances, even if it did not occur on that date. Time spent on weekends was
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often moved to a weekday. Reconstructed time also was often simply entered as the
date the voucher was prepared for data entry convenience. Respondent also asserted
that unaccounted-for time was lost, resulting in frequent underbilling on case files.
Respondent acknowledged and affirmed that it was his duty to properly review bills,
maintain time records, and assure the accuracy of material submitted to the Court and
to the PDS.

Respondent said that he is aware of W.Va. Code 29-21-13a, which required attorneys
to keep detailed time records, but noted there is nothing within the statute, the PDS
website, or case law which precludes the use of reconstructed time. The only
requirement under the code section is that the time records be accurate and detailed.
Respondent stated that, based on a review of his billings, the daily time discrepancies
were overwhelming based on the dates entered as to reconstructed time. Respondent
said that other billing errors were caused by misidentification of the billing attorney
and clerical errors causing a duplicate time entry. Respondent stated that he has
changed office policy to require contemporaneous handwritten time slips be used on
all time entered, and also instituting internal procedures to discontinue the use of
reconstructed billing.

In additional correspondence, Respondent stated that time for a second attorney,
Denise Pettijohn, Esquire, was attributed to Respondent on several dates. Respondent
said he was not alerted to the misidentification on the face of the submission

materials. Respondent provided information indicating that a lot of the time was for
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work on weekends or another day, and it was incorrectly submitted for the wrong

dates. Respondent acknowledged duplicate travel time was submitted for the

following days: (1) 1.5 hours on May 2, 2016; (2) 1.5 hours on September 2, 2016;

(3) 1.5 hours on September 28, 2016; and (4) 1 hour on October 17,2016. Respondent

stated time provided by Ms. Pettijohn was claimed for him as follows: (1) 6.6 hours

on May 6, 2016; (2) 5.7 hours on July 6, 2016; (3) 2.9 hours on July 26, 2016; (4) 1.3

hours on August 17, 2016; (5) 3 hours on September 2, 2016; and (6) 1.8 hours on

September 28, 2016.

Disciplinary Counsel sought information from PDS about the days listed by

Respondent as the correct days. For several days, the time already submitted by

Respondent, plus the additional time he listed above, makes those days have high

hours. Those days are as follows:

A. July 11, 2016 - 10.6 hours plus the 7.9 hours from Respondent’s corrections
= 18.5 hours;

B. July 25,2016 - 11.6 hours plus 4.8 hours from Respondent’s corrections = 16.6
hours;

C. August 3,2016 - 14.3 hours plus 4 hours from Respondent’s corrections = 18.3
hours;

D.  August 8, 2016 - 17.3 hours plus 3.4 hours from Respondent’s corrections =
20.7 hours; and

E. August 29,2017 - 15.8 hours plus 1.4 hours from Respondent’s corrections =
17.2 hours.

Respondent was asked to address these dates, along with the numerous corrections

with high numbers of hours for weekends. Additionally, Respondent’s correction to
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11.

12.

add 9.5 hours to December 20, 2016, makes the total number of hours submitted for
that day = 28.8 hours.

Respondent filed additional correspondence and again stated time for weekends or
other days were submitted for the wrong dates. Further, Respondent said 6.1 hours for
a paralegal on August 3, 2016, was submitted as his work.'

Regarding his high hours billed for weekends, Respondent stated that he is required
to work weekends to handle follow-up work made necessary by his weekday
schedule. Respondent noted that due to personal health issues that required health care
appointments during regular working hours, it was the norm in 2016 and currently for
him to work on one weekend day, if not both weekend days. Further, Respondent
stated that he was forwarding a check to PDS for the 5.5 hours of duplicate travel time
in the amount of $247.50.2

On or about January 11, 2018, Disciplinary Counsel obtained updated information
from PDS, which showed that Respondent had days previously noted which had an
increase in the number of hours billed, and those are as follows:

February 22, 2016 18.6 hours (old) 19.0 hours (new)

May 23, 2016 22.4 hours (old) 22.7 hours (new)
September 28, 2016 19.2 hours (old) 22.3 hours (new)

December 13, 2016 20.1 hours (old) 20.9 hours (new)
January 3, 2017 20.2 hours (old) 22.5 hours (new)

Mo owp

! At arate of $45.00 an hour, with 6.1 hours being submitted incorrectly by Respondent, a refund

of of $274.50 is due to PDS.

2 At arate of $45.00 an hour, with 5.5 hours being submitted incorrectly by Respondent, a refund

of of $247.50 is due to PDS.

a0078767.WPD



13.

14.

13.

20078767.WPD

Respondent also had new days with eighteen or more hours, and they are as listed:

A. May 31, 2016 18.0 hours
B. October 21, 2016 20.7 hours
C. October 26, 2016 18.8 hours
D. November 10, 2016 18.3 hours
E. November 29, 2016 20.5 hours
E. December 2, 2016 - 18.5 hours
G. December 5, 2016 18.0 hours
H. December 19, 2016 19.4 hours
I. December 20, 2016 19.3 hours
¥ January 25, 2017 18.0 hours
K. February 1, 2017 18.9 hours
L February 2, 2017 19.9 hours
M. March 1, 2017 21.0 hours
N. March 6, 2017 20.5 hours
O. March 10, 2017 19.0 hours
P. April 19,2017 18.5 hours

Respondent was asked to address the billings for those new dates, and also about
December 20, 2016, wherein Respondent said that some incorrect hours should have
been submitted for December 20, 2016, and the PDS report showed 19.3 hours
already billed for that date. The new total for that date would be 28.8 hours.

Respondent filed a response and indicated that the incorrect dates were submitted
along with work performed by an associate as follows: (1) 1.1 hours on October 21,
2016; (2) 3.5 hours on November 10, 2016; (3) 1.7 hours on December 2, 2016; (4)
2.8 hours on December 5, 2016; (5) 1.1 hours on December 19, 2016; (6) 2.6 hours
on January 25, 2017; (7) 4.2 hours on February 1, 2017; (8) 1.1 hours on March 1,

2017; and (9) 1.2 hours on March 10, 2017. Respondent admitted to overbilling as
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18.

19.

follows: (1) 3 hours on November 29, 2016; (2) 1.4 hours on December 2, 2016; and
(3) 1 hour on December 19, 2016.°

In an additional response from Respondent, Respondent said that the additional hours
added to the initial days were correct. Further, Respondent stated that he could not
resolve the errors for December 20, 2016, in particular the 9.5 hours he attributed
from December 13, 2016 to December 20, 2016. Respondent “suggest[ed] the 9.5
hours be stricken and amounts reimbursed to PDS.”

Respondent noted that he had completed assessments with the Lawyer’s Assistance
Program and was awaiting a report. Respondent further noted that he was undergoing
a medical procedure on April 6, 2018.

An inquiry to the Supreme Court of Appeals of West Virginia revealed there were no
submissions for Respondent regarding invoices for family court or mental hygiene
matters.

Denney Bostic provided a sworn statement on July 17, 2018, and stated that
Respondent billed for work which Mr. Bostic performed in court appointed cases as
if Respondent had done the work. Mr. Bostic denied that Respondent put in a lot of
work in court appointed cases, and rarely worked on weekends or holidays. Mr. Bostic

said Respondent was not in his office everyday.

3 Respondent overbilled for 5.4 hours of out of court time and, therefore, he owes a refund of

$243.00 to PDS.

* The 9.5 hours from December 13, 2016 that Respondent initially attributed to December 20, 2016,

was for out of court time. Accordingly, Respondent owes a refund of $427.50 to PDS.

a0078767.WPD
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On or about August 6, 2018, Lonnie C. Simmons, Esquire, filed a Notice of
Substitution of Counsel indicating he was representing Respondent in this case.

At her September 7, 2018 sworn statement, Harmony Flora stated that the time on the
vouchers submitted to PDS were not correct. Ms. Flora was unaware of Respondent
working on weekends.

At her October 25, 2018 sworn statement, Denise Pettijohn, Esquire, indicated that
she began work at Respondent’s law office as an attorney, and there were no other
attorneys working there when she began working there in or around 2014 or 20135.
While working at Respondent’s office, she would review vouchers submitted to PDS
for the cases she handled and, at times, she would make changes on the vouchers
when she reviewed them regarding the time for the action or the specificity of the
action. She discovered some voucher submissions in her cases showed work
performed by Respondent, when he never appeared in that case. She stated
Respondent’s law office went by Morgan and Associates, and she was unaware of any
associate working there at that time.

At his sworn statement on November 1, 2018, Respondent stated that the name of his
law office was E. Lavoyd Morgan and Associates, LC, but admitted that there are no
other attorneys in his office as of the beginning of 2018. Respondent also
acknowledged that an attorney cannot bill over 24 hours in a day. Respondent said
that he did not record all of the time he worked on PDS cases, and that he would

“underestimate” the time it took to prepare a pleading because he had to recreate the

8
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time. Respondent indicated that he “c[a]me to learn that PDS prefers time entries in
tenths of an hour.” Respondent denied reading the statute regarding billing to PDS.
Respondent stated that he took “full responsibility . . . to make sure [the billing entries
are] right.” Respondent never questioned his staff entering time he worked on the
weekends on weekdays. Respondent said he never taught anyone how to handle the
billing. Respondent stated that he billed in fifteen minute increments. Respondent
could not answer if the 9.5 hours he attributed to December 20, 2016, in his initial
response were overbilling, and said that he did not resolve the errors. Respondent then
admitted that it was hard to work an 18 hour day. Respondent was unaware of what
the check to PDS for $40.50 was for. Respondent was unaware how Mr. Bostic’s
work was billed to PDS, but acknowledged some attorney time billed for him was
work performed by Mr. Bostic. Respondent admitted he reviewed the vouchers.

On or about March 22, 2019, PDS provided additional information regarding
Respondent, and his submission of bills for May 4, 2017 at 19.2 hours.

On or about March 25, 2019, a copy of the PDS information was sent to Respondent
asking him to provide a response regarding the hours.

Onorabout April 19,2019, Respondent filed additional correspondence regarding the
billing on May 4, 2017 for 19.2 hours. Respondent said there were incorrect billings
for 12.0 hours incorrectly billed for that date, which included billing paralegal time

as attorney time along with overbilling 1 hour of travel time as 2 hours of travel time.
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Also, there was 1.5 hours billed on May 4, 2017 that should have been billed on May
3,2017. That left only 5.7 hours for the correct hours for May 4, 2017.

ODC determined Respondent owed PDS a total amount of $1,732.50° for
reimbursements as follows:

(1) For 14.9 hours (9.5 hours + 5.4 hours) of overbilling --- $670.50;

(2) Billing paralegal time as attorney time --- $274.50;

(3) Submitting duplicate Travel time --- $247.50; and

(4) Overbilling of 12.0 hours on 5/4/17 --- $540.00.

On or about September 11, 2019, Respondent submitted correspondence indicating
that in the beginning of the Spring and Summer of 2018, he accepted appointed work,
but did not submit any bills for his time to PDS.

On or about September 12,2019, PDS provided information that showed Respondent
only had one day over 8 hours, which was on September 25, 2017 and was for 13.2
hours. Further, the last submission from Respondent to PDS was on May 11, 2018
West Virginia Code § 29-21-13a(a) (2008) required panel counsel for the PDS to
“maintain detailed and accurate records of the time expended and expenses incurred
on behalf of eligible clients[.]” Subsection (d) of that status provides that panel
counsel “shall be compensated . . . for actual and necessary time expended for

services performed and expenses incurred[.]” Lawyer Disciplinary Board v. Cooke,

239 W.Va. 40, 49, 799 S.E.2d 117, 126 (2017).

* The PDS showed a payment by Respondent for $40.50 on June 23, 2017, but it is unclear what that

amount was for, but that amount may need to be deducted from the total reimbursement if Respondent can
provide proof that the payment was for reimbursement of any of the amounts listed.

a0078767.WPD
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“West Virginia Code § 29-21-14 [1981], which governs state payment of counsel fees
for indigent criminal defendants, envisages a system where each client is
proportionately billed according to the time spent actually representing that client;
consequently, billing for more hours than are actually worked is duplicative billing
that is clearly contrary to the system envisaged by the legislature.” Syllabus Point 1,

Frasher v. Ferguson, 177 W.Va. 546, 355 S.E.2d 39 (1987).

Because Respondent has misrepresented his actual and necessary time expended for
services performed in filings before the appointed circuit judge and/or appointing
tribunal, Respondent has violated Rule 3.3(a)(1) of the Rules of Professional Conduct,
as set forth in the appendix.

Because Respondent engaged in improper and unsubstantiated billing with regard to
cases in which he was appointed to represent indigent clients on behalf of the PDS,
Respondent has violated Rule 1.5(a), and Rules 8.4(c) and 8.4(d) of the Rules of
Professional Conduct, as set forth in the appendix.

Because Respondent failed to ensure his staff’s conduct was compatible with his
professional obligations under the Rules of Professional Conduct, Respondent has
violated Rule 5.3 of the Rules of Professional Conduct, as set forth in the appendix.
Because Respondent made false statements about the work he performed in PDS
cases, Respondent has violated Rule 8.1(a) of the Rules of Professional Conduct, as

set forth in the appendix.
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COUNT II
LD. No. 17-05-523
Complaint of Travis R. Norwood

In his complaint filed on October 5, 2017, Travis R. Norwood stated he retained
Respondent for representation in three felony cases for $8,000.00. However, in the
end, Respondent did not represent him, as he was appointed an attorney who appeared
on his behalf at court proceedings and at his trial. Mr. Norwood said Respondent
failed to communicate with him, which included not attending court hearings or
meeting with him at the prison after the retainer contract was signed. Mr. Norwood
provided a copy of a June 12, 2017 letter from Respondent’s office to him that
indicated that retainer agreement was enclosed for his review and signature, along
with a June 12, 2017 letter from Respondent’s office to John Anderson, Esquire, that
indicated a proposed Order Substituting Counsel was enclosed for review and
signature to be forwarded to the Court after review, along with a request for the
complete client file.

In his response dated November 13, 2017, Respondent stated that his paralegal,
Mitchell Coles, met with Mr. Norwood in prison on May 4, 2017, for an initial intake
after Mr. Norwood had made a request for representation in an appeal. Respondent

noted that his quote for an initial retainer was $8,000.00 after reviewing the case, and

the same was paid by Valerie Norwood on May 25, 2017, with Mr. Norwood signing

12
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the retainer agreement on June 16, 2017.% After signing the agreement, Respondent
stated Mr. Norwood contacted him and sent pleadings regarding his other pending
felony cases, and Respondent forwarded those on to Mr. Norwood’s other counsel as
he had other counsel for those matters.

Respondent said that it was a July 14, 2017 letter from Mr. Norwood that informed
them of a request for representation in the other pending felony cases. Respondent
provided a copy of a July 21, 2017 letter he sent to Mr. Norwood about his
representation being limited to the appeal and conviction proceedings, and that any
other cases would need a separate agreement and retainer fee. Mr. Coles spoke with
Mr. Norwood on July 28, 2017, about the price for representation regarding post-trial
motions and sentencing in one felony case and pre-trial representation in a separate
criminal case. Respondent related that the retainer fee for both of those cases was
$5,000.00 each, and were separate from the retainer fee for the appeal. By letter dated
August 2,2017, Mr. Norwood confirmed that Respondent only represented him in the
appeal case, and that he was not comfortable in paying an additional retainer fee
without seeing how Respondent handled the current case.

Respondent stated that the proposed Order Substituting Counsel was sent to Mr.
Anderson, but the proposed Order was never tendered to the Court because Mr.

Norwood did not retain Respondent for the case. Respondent asserted that he was

6 The retainer agreement dated May 28, 2017, indicated that stated it was for representation in a

“criminal/appellate matter,” and listed an hourly rate of $300.00 an hour. It was signed by Mr. Norwood on
June 16, 2017.

a0078767.WPD
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recently contacted by Mr. Norwood to terminate his representation of him, along with
arequest for a full refund of the retainer. A review of Respondent’s client file showed
a letter from Complainant dated October 7, 2017, informing Respondent that his
services were no longer needed and requesting a refund of the $8,000.00 retainer.
Respondent said he was preparing an accounting of the work performed in the case,
and would refund any unused portion of the retainer fee. Respondent provided a copy
of the retainer agreement with this correspondence, which stated that it “confirm[ed
the] agreement concerning [Respondent’s] representation of [Mr. Norwood] in a
Criminal/Appellate matter” for an initial retainer of $8,000.00 at $300.00 an hour.
Also attached was a July 21, 2017 letter from Respondent to Mr. Norwood that stated
Respondent’s “representation of you is limited to an appeal and proceedings before
the Supreme Court of West Virginia following your conviction, . . .” Mr. Norwood
was advised that he would have to ‘retain [Respondent’s] services for representation
before the Circuit Court of Greenbrier County, but [Mr. Norwood] must do so by
separate agreement and retainer fee.”

On or about November 26, 2017, Mr. Norwood provided correspondence wherein he
admitted to meeting Mr. Coles on May 4, 2017, and that the $8,000.00 retainer fee
was for the sentencing and appeal in case number 16-F-136. Mr. Norwood stated that
he was told by Mr. Coles that Respondent would likely take the other two cases after
the initial $8,000.00 was paid and, after that was paid, he received a letter from

Respondent with a retainer agreement and an Order substituting counsel. Mr.

14
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Norwood said he signed the retainer agreement on June 16, 2017, but Respondent
never communicated with Mr. Norwood thereafter.
Mr. Norwood stated that he spoke with Mr. Coles around July 28, 2017, concerning
representation in the other two cases, and was told that Respondent would take the
cases for $5,000.00 each. Mr. Norwood had indicated that he would send the money,
but reconsidered after considering Respondent’s failure to communicate with him or
to even show up for hearings. Mr. Norwood noted that he contacted ODC for help in
communicating with Respondent, but it was not successful. Mr. Norwood denied
receiving the July 21, 2017 letter from Respondent.
On or about December 27, 2017, Disciplinary Counsel wrote to Respondent asking
him to provide an accounting for representing Mr. Norwood and to address whether
Respondent owed a refund of the $8,000.00 retainer.
Disciplinary Counsel subpoenaed records from the regional jail on or about January
10, 2018. The regional jail provided the following:

1) two privileged mail receipts for Mr. Norwood from Respondent for

June 14,2017 and November 17, 2017; 2) visitors log showed that Mr.

Coles visited Mr. Norwood on May 4, 2017, and May 17, 2017; and 3)

telephone log showed 108 calls from Mr. Norwood to Respondent’s

telephone number, and most were not accepted, with a few inmate hang

ups, no answer, and one time up call.
On or about January 22, 2018, Respondent filed correspondence which contained a

statement of account for work performed for Mr. Norwood. Respondent reiterated that

Mr. Norwood retained him for an appeal, and that he was represented by other

15
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counsel on the pending criminal charges. While Mr. Norwood sought to retain
Respondent for the additional cases, Mr. Norwood did not want to pay the additional
retainer. The accounting showed Respondent claimed he worked 12.6 hours, for a
total of $2,014.50 plus $0.98 in expenses for a total of $2,015.48.

On or about February 5, 2018, Disciplinary Counsel received correspondence from
Mr. Norwood questioning why Respondent was charging him $216.00 for obtaining
a file from other counsel along with reviewing the case file on June 13, 2017, and
$135.00 for drafting an order of substitution when Respondent was not representing
him in those cases.

On or about February 13, 2018, Disciplinary Counsel requested that Respondent
address Mr. Norwood’s questions regarding the fees charged and whether his appeal
rights were preserved, and noted that the issue of the refund had not been addressed.
Respondent was given twenty days to file a response.

Respondent failed to respond.

On or about April 2, 2018, Respondent was sent a letter by both regular and certified
mail regarding his failure to respond to the February 13, 2018 letter. The letter noted
that Respondent had been granted an extension to March 23, 2018, to file the
response, but failed to do so. Respondent was asked to provide his response by April
12, 2018.

By letter dated April 12, 2018, Respondent filed additional correspondence and

alleged that he communicated with Mr. Norwood through his staff, and indicated that

16
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his case was notripe for further communication which would result in charges against
the retainer. Respondent stated he would send a refund check to Valerie Norwood on
April 30, 2018. Respondent again provided the accounting that claimed he earned
$2,015.48. Respondent also provided a Trust Account Summary for Mr. Norwood that
stated a “Trust deposit Ck No. 510 by Valerie D. Norwood (Union Bank & Trust) for
$8,000.00 on May 29, 2017, and that a “Payment from trust” was made on April 9,
2018, for $2,015.48 for “Close File; Close ODC inquiries.”

On or about April 23, 2018, Disciplinary Counsel sent a letter to Respondent asking
him to address charging $135.00 for drafting an order of substitution for a case
Respondent was not hired for, requested the due date of Mr. Norwood’s appeal, and
also why the refund check was not sent until April 30, 2018.

On or about April 25, 2018, the April 2, 2018 letter sent to Respondent by certified
mail was returned to sender due to it being unclaimed.

On or about April 28, 2018, Mr. Norwood sent correspondence noting that
Respondent claimed he was retained on June 16,2017, and Mr. Coles spoke with Mr.
Norwood on July 28, 2017, about representation on all the criminal cases, so why
would Respondent draft an Order substituting Counsel on June 12, 2017, for all of the
cases forty days before the conversation occurred. A review of the accounting showed
that the Order substituting Counsel was drafted on June 12, 2017.

Respondent failed to respond to the April 23, 2018 letter.

17
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It did not appear that Respondent refunded the $5,984.52 he indicated that was not
earned, even after sending correspondence stating he was going to send the refund on
April 30, 2018.

On or about May 25, 2018, a letter was sent by both certified and regular mail asking
Respondent to address the charge for drafting a substitution order for a case wherein
he did not represent Mr. Norwood, and for the due date of Mr. Norwood’s appeal and
the cause of the delay in sending the refund check. Respondent was given to June 4,
2018, to respond.

On or about June 22, 2018, the certified letter of May 25, 2018, from Disciplinary
Counsel was returned to sender marked as unclaimed.

On or about July 3, 2018, Disciplinary Counsel obtained a subpoena for Respondent
to appear for a sworn statement on August 8, 2018, which was served on July 12,
2018. Subsequently, Respondent obtained counsel and the sworn statement was
rescheduled to August 27, 2018, and then rescheduled to November 1, 2018.

On or about August 9, 2018, Mr. Norwood provided correspondence indicating that
neither he nor his mother had received the refund of the retainer payment.

On or about August 20, 2018, Respondent provided correspondence stating that, as
a solo practitioner, he relies on the employees in his office to communicate with
clients when he is in court or otherwise out of the office. Respondent said that he had
problems maintaining a consistent staff presence in his office because of sporadic

income in his office. Respondent stated that his ex-wife used to work in his office
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when they were married and, after the divorce, she continued to work for another year
in his office. Further, in 2016, Respondent hired Mitchell Coles as a paralegal for his
office. Respondent said that Mr. Coles had a lot of client contact for Respondent, and
he had access to everything in the office, except to withdraw money or signature
authority on bank accounts. Respondent stated that he has since learned that Mr. Coles
was untrustworthy and embezzled thousands of dollars from Respondent. Respondent
said that he learned of the problems with Mr. Coles after he had an unanticipated
surgery in 2018. Respondent related that he had various symptoms that impacted his
ability to work. Respondent stated that prior to the surgery, he went through his
calendar and continued any matters pending in May and June of 2018 due to his
unavailability to work for several weeks. Respondent said that the plan was for Mr.
Coles to manage office communications while Respondent was recuperating from his
surgery.

On May 21, 2018, Respondent underwent surgery in both of his legs. After the
surgery, Respondent was placed in the Intensive Care Unit. During the weekend after
the surgery, Respondent said that Mr. Coles was arrested in Virginia and extradited
to Pennsylvania and, therefore, he had no one to cover his office while he was
recuperating from the surgery. Respondent related that it was discovered that Mr.
Coles had multiple addresses and identities that he used to commit a wide variety of
financial crimes, including welfare fraud charges in Raleigh County, West Virginia.

Respondent stated that he was working with law enforcement to determine how much
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money Mr. Coles had embezzled from his office, and had already determined that he
took more than $30,000.00 from Respondent. Further, Respondent said that he also
determined that Mr. Coles, who is not an attorney, was operating a shadow law
practice and meeting with potential clients. He said Mr. Coles would sometimes take
money from the client, and then would not open the case file in Respondent’s office.
Respondent stated that he identified ten or more clients who had provided money to
Mr. Coles for work performed by Respondent or work to be performed by
Respondent, but the money was not deposited into Respondent’s law firm account.
Respondent said that he even ran into a friend over the last weekend who paid Mr.
Coles $5,000.00 for some work, but the money was never deposited into
Respondent’s law firm account. Respondent noted that he has provided pro bono
work for the clients in the cases where he has discovered that the money was not
deposited into his account.

Respondent said that after his surgery, he was unable to return to work immediately
because he needed to recuperate and to go through physical therapy. Further, without
Respondent at the office and with Mr. Coles having been arrested, there was no one
to answer the telephone, take care of mail, or address any questions from clients who
appeared at Respondent’s office. Respondent stated that he had anticipated that Mr.
Coles would handle matters until his return, but that did not happen. Respondent was

able to slowly return to work in the latter part of June of 2018 and, when he returned
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to his office, he found that someone had been in his office and bagged up a lot of his
mail which included ethics complaints filed against him.

Regarding Mr. Norwood, Respondent indicated that he would address Disciplinary
Counsel’s questions about the substitution order, the appeal due date, and the refund
after reviewing the records and file.

On or about September 2, 2018, Mr. Norwood filed correspondence indicating that
while Respondent went through such challenges, Mr. Norwood is still facing issues
with being able to fund his appeal because he never received a refund as promised.
At her September 7, 2018 sworn statement, Harmony Flora stated that Respondent
falsified records documents sent to Mr. Norwood and created the invoice with time
that was made up. Further, Mr. Coles was given responsibility regarding the bank
accounts, and even opened an operating account at BB&T Bank after City National
Bank stopped cashing checks. Ms. Flora said when she and Mr. Coles spoke with
Respondent about what checks out of that account were for, and why funds were
withdrawn, and Respondent’s response was anger. Ms. Flora said she was present
when Mr. Coles told Respondent about his criminal past, and this occurred a couple
months after Mr. Coles started working there. Respondent responded that he was
aware of Mr. Coles’ past, and that it was not a problem. Further, Respondent was
aware of the accounts Mr. Coles set up in Respondent’s name as Respondent and Mr.
Coles discussed it in front of her. Ms. Flora said she sent multiple emails to

Respondent about concerns over bank statements, and that it appeared his ex-wife was
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also taking money. Ms. Flora said any fraud that Mr. Coles may have committed, was
done with Respondent’s knowledge.

On or about September 26, 2018, Disciplinary Counsel sent Respondent a copy of Mr.
Norwood’s September 2, 2018 letter and asked Respondent to respond within twenty
days of receipt of the letter.

At her October 25, 2018 sworn statement, attorney Denise Pettijohn, Esquire, stated
that she spoke to Respondent about Mr. Coles holding himself out as an attorney.
Further, a year or so before she left in September of 2017, she discussed the fact that
Mr. Coles had a criminal history with Respondent. Ms. Pettijohn stated it was agreed
that Mr. Coles had served his time, and he was competent in his job. Further, it was
not a problem since Mr. Coles was not a signee on the bank accounts.

At his sworn statement on November 1, 2018, Respondent said that he maintained his
IOLTA account at City National Bank since around 2007, and he did not maintain any
other client trust accounts. Respondent stated when he would receive a flat fee, he
would put the amount in the operating account or the IOLTA. Respondent said that
he had been unable to get into the account to determine if he had funds for the refund
for Mr. Norwood, and asserted that a former staff member had taken the amount of
the refund. Respondent stated he is unable to determine if he pulled earned fees from
his client trust account. Respondent said that he charged Mr. Norwood for preparation
of pleadings in another case because it was work that he performed. Respondent

stated that he “thinks” Mr. Norwood still had the ability to appeal the case when
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Respondent stopped representing him, and Respondent still had not refunded the
unused portion of the retainer. Respondent provided a copy of the client file at his
sworn statement, and it had a copy of the $8,000.00 check written by Valerie
Norwood on May 24, 2017, and reflected a deposit into City National Bank on May
26,2017.

Bank records were obtained from City National regarding Respondent’s IOLTA
account. A review of the IOLTA account does not show a deposit on May 26, 2017,
for $8,000.00, and only shows debits from the IOLTA account for that day. By the
end of July of 2017, the IOLTA account held a negative balance.

On or about November 2, 2018, Respondent sent correspondence indicating that he
was obtaining a forensic accountant to provide a report, and wanted extra time to
obtain the report.

On or about November 15, 2018, Disciplinary Counsel informed Respondent that they
would await the forensic accountant’s report, but wanted proof that the accountant
had been hired and an estimation of the time needed to complete the report.

On or about November 29, 2018, Mr. Norwood sent in correspondence asking again
why he was charged for the substitution order, and why he was charged $216.00 for
Respondent to obtain his file in June of 2017, when the trial was not until September
of 2017. Mr. Norwood indicated that he was still awaiting a refund of the retainer.
On or about December 4, 2018, Respondent provided the name of the accountant,

Jessica Terry, and stated that she hoped to finalize the report in the next two weeks.
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On or about December 12, 2018, Disciplinary Counsel sent Respondent a copy of Mr.
Norwood’s November 29, 2018 correspondence and asked him to respond within
twenty days of receipt of the letter.

Respondent did not respond to the December 12, 2018 letter from Disciplinary
Counsel.

On or about January 11, 2019, Disciplinary Counsel sent Respondent a letter by
certified and regular mail asking him to respond to Mr. Norwood’s November 29,
2018 letter, and gave him until January 22, 2019 to respond. The green card was
signed for by Respondent’s counsel on January 14, 2019.

On or about January 16, 2019, Disciplinary Counsel sent a letter to Respondent asking
for the status of the report from the forensic accountant, and for Respondent to
provide a response by January 30, 2019.

On or about January 22, 2019, Respondent sent a letter indicating that he had some
recent medical issues and the holidays caused the response to be late. Respondent
advised that the report from the forensic accountant was anticipated to be completed
in the next week, and a copy would be provided to Disciplinary Counsel when it was
received. Regarding Mr. Norwood, Respondent reiterated the $8,000.00 retainer was
for the criminal appellate matter and Mr. Norwood did not retain him for the other
cases. Respondent said it was appropriate to issue a refund of $216.00 for obtaining
the file in a case that Respondent did not represent Mr. Norwood in. As for the refund

to be issued on April 30, 2018, Respondent said it was in the middle of his health
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problems, and now cannot find any record showing that the refund had been paid.
Respondent stated that he is unable to pay the refund in full, and would send a
$500.00 tomorrow as the initial payment of a $6,000.00 refund.

On or about April 8, 2019, Respondent sent a letter indicating that an audit could not
be completed due to missing records. Another accountant, Mark Collins, was retained
to provide an agreed upon procedures report, and such report would be provided in
June of 2019.

On or about September 11, 2019, Respondent submitted correspondence indicating
that he had an additional surgery on May 21, 2019. Further, no charges have been
filed against Mr. Coles due to the acts committed at Mr. Morgan’s office, but welfare
charges are still pending against him. Respondent said he has met with authorities
about Mr. Coles, and has provided documentation about money people paid to Mr.
Coles who thought they were retaining Respondent, but some of that has been
difficult to obtain. Respondent noted Mr. Coles history of criminal crimes, but stated
he had no knowledge of the criminal history when Mr. Coles was hired. Respondent
also indicated that an audit could not be performed due to missing files and
documents along with not being able to identify monies paid to Mr. Coles directly.
Respondent said he was working with the accountant to identify problems with how
his bank accounts were handled, and to correct those issues.

Regarding Mr. Norwood, Respondent said he paid Mr. Norwood’s mother $500.00,

and intends to pay back a total of $6,000.00. Respondent stated he sent a check to Mr.
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Norwood for $135.00 as previously mentioned, but the jail returned the check.
Respondent indicated he was trying to figure out how to get that money to Mr.
Norwood.

Because Respondent represented a client in a case for which Respondent did not
obtain a written fee agreement, Respondent has violated Rule 1.5(b) of the Rules of
Professional Conduct, as set forth in the appendix.

Because Respondent failed to hold client funds in an account designated as a “client’s
trust account” and failed to keep complete records of the funds paid to him to
represent Mr. Norwood, Respondent has violated Rule 1.15(a) of the Rules of
Professional Conduct, as set forth in the appendix.

Because Respondent failed to place unearned fees into a client trust account and left
earned fees in his client trust account, Respondent has violated Rule 1.15(c) of the
Rules of Professional Conduct, as set forth in the appendix.

Because Respondent failed to provide the client file and failed to provide to refund
any unearned fee or expense, Respondent has violated Rule 1.16(d) of the Rules of
Professional Conduct, as set forth in the appendix.

Because Respondent misrepresented the state of the case, and wrongfully
misappropriated and converted funds belonging to his client or third party,
Respondent violated Rules 8.4(c) and 8.4(d) of the Rules of Professional Conduct, as

set forth in the appendix.
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Because Respondent provided false information regarding the accounting he
provided, Respondent violated Rule 8.1(a) of the Rules of Professional Conduct, as
set forth in the appendix.
Because Respondent failed to timely respond to Disciplinary Counsel’s lawful
requests for information on numerous occasions, he violated Rule 8.1(b) of the Rules
of Professional Conduct, as set forth in the appendix.
COUNT 111
L.D. No. 17-02-554
Complaint of Lori Ann McKinney
On November 7, 2017, Complainant Lori Ann McKinney filed a complaint against
Respondent. In the complaint, she stated that she retained Respondent to represent her
and her husband, Richard McKinney, on December 20, 2016, through his paralegal
Mitchell Coles, for some criminal charges. Mrs. McKinney indicated that the retainer
was $5,000.00, with an additional $300.00 monthly fee, for a total of $10,000.00 at
completion of the case.
Mrs. McKinney also stated that when another attorney decided not to continue to
represent her and Mr. McKinney in a medical malpractice case after their arrest, she
dropped off all the records from the case at Respondent’s office in January of 2017.
Mrs. McKinney alleged Respondent did not do anything for her or her husband in

court during several hearings. They denied knowing what they were signing regarding

the plea agreement, and signed them just minutes before the plea hearing. Further,
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Mrs. McKinney alleged Respondent lied in court about meeting with them outside of
court.

Mrs. McKinney said that Respondent also never filed the medical malpractice case
as he had promised, and that the statute of limitations on the medical malpractice case
has now passed. Mrs. McKinney noted that she had paid $5,900.00 of the $10,000.00,
and said that she was not paying any more.

On or about January 5, 2018, after receiving an extension to file his response,
Respondent stated that he was retained by Mr. and Mrs. McKinney on December 20,
2016, to represent both of them on felony criminal charges of possession with the
intent to deliver methamphetamine, delivery of methamphetamine, transportation of
methamphetamine into the state, and conspiracy to deliver methamphetamine.
Respondent stated that he was able to secure a plea agreement for Mr. McKinney to
plead guilty to one count of possession with intent to deliver methamphetamine, with
all remaining counts against him dismissed, and all counts against Mrs. McKinney
were to be dismissed.

Respondent said that both Mrs. McKinney and Mr. McKinney agreed to the plea
offer, and it was shown by his testimony at the plea hearing that Mr. McKinney was
satisfied with Respondent’s representation.

Regarding the medical malpractice case, Respondent stated that Mr. and Mrs.
McKinney had discussed with him about representation in a medical malpractice case

in Kentucky. Respondent said that he informed them that he was not licensed in
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Kentucky, and that he would have to associate with an other attorney before he could
represent them. Respondent stated that he did some preliminary research into the
matter, and began looking for attorneys to associate with if he decided to take the
case. Respondent said that he was unable to take the case because he received the
October 2, 2017 letter from Mrs. McKinney, which was the ethics complaint in this
matter. Respondent moved to withdraw from Mr. McKinney’s case, and the same was
granted by the court. Respondent said that he did not take any further action regarding
the medical malpractice case.

On or about February 13, 2018, Disciplinary Counsel sent Respondent a letter asking
him when did he first receive the information about the medical malpractice from
Mrs. McKinney, when did he start looking for counsel in Kentucky, and to provide
an accounting of the work he performed for the McKinneys in the criminal matter.
Respondent was given twenty days to respond.

On or about February 20, 2018, Mrs. McKinney filed a reply and reiterated the
allegations in her complaint. Mrs. McKinney said that since January of 2017,
Respondent told her that he was going to file her husband’s medical malpractice
claim. In September 0f 2017, Mrs. McKinney stated that she learned from a Kentucky
lawyer that the statute of limitations in Kentucky is one year, as her husband was
injured in Kentucky, and the date of the injury was August 4, 2016.

Respondent did not respond to Disciplinary Counsel’s February 13, 2018 letter.
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On or about April 2, 2018, Disciplinary Counsel sent a letter by certified and regular
mail to Respondent regarding the February 13, 2018 letter, and gave him until April
12, 2018 to respond.

On orabout April 12, 2018, Respondent provided additional correspondence wherein
he stated that he began looking for Kentucky counsel in April of 2017, as Mrs.
McKinney provided the information about the medical malpractice case on March 30,
2017. Respondent said that he could not provide an accounting for the work he
performed for Mrs. McKinney and her husband, but noted that they were on a
monthly payment plan for the retainer. Respondent said that Mrs. McKinney stopped
making payments prior to filing the ethics complaint. Respondent stated that when he
located the file, he would finalize the accounting statement and provide it to the ODC.
On or about April 23, 2018, Disciplinary Counsel wrote to Respondent inquiring
about the statute of limitations for a medical malpractice case in Kentucky, along with
the accounting and requesting copy of the fee agreements for the criminal and medical
malpractice cases.

On or about April 25, 2018, the certified April 2, 2018 letter sent to Respondent was
returned to sender due to being unclaimed.

Respondent failed to respond to the April 23, 2018 letter from Disciplinary Counsel.
On or about May 25, 2018, Disciplinary Counsel sent a letter by certified and regular
mail to Respondent regarding the April 23, 2018 letter, and gave him until June 4,

2018 to respond.
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On or about June 25, 2018, the certified letter sent to Respondent on May 25, 2018
was returned to sender due to being unclaimed.

On or about July 3, 2018, Disciplinary Counsel obtained a subpoena for Respondent
to appear for a sworn statement on August 8, 2018, which was served on July 12,
2018. Subsequently, Respondent obtained counsel and the sworn statement was
rescheduled to August 27, 2018, and then rescheduled to November 1, 2018.

Athis July 17, 2018 sworn statement, Denney Bostic stated that he explained the plea
agreement to the McKinneys.

Ather September 7, 2018 sworn statement, Harmony Flora stated that only Mr. Bostic
met with the McKinneys.

On or about August 20, 2018, Respondent filed additional correspondence and
Paragraphs 59-61, supra, are incorporated herein by reference.

Regarding the McKinneys, Respondent said he could not find the McKinneys’
criminal file and denied agreeing to represent them in the medical malpractice case.
Respondent said he could not provide an accounting without the criminal file, but
would review his office’s computer data. Respondent stated he did consult with other
attorneys licensed in Kentucky to see if they were interested in the case, but all
responses were in the negative.

On August 30, 2018, Mrs. McKinney sent a letter indicating that she had no
knowledge of any person named Mitchell Coles doing anything inappropriate. Mrs.

McKinney said Respondent’s denial of any agreement to take on the medical
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malpractice case was false. Mrs. McKinney also stated that Respondent failed to file
the necessary documents with probation for alternative sentencing to be an option.
At his sworn statement on November 1, 2018, Respondent stated he had a lot of
involvement in the McKinneys case, and both had indicated at a plea hearing that they
were satisfied with his representation. Respondent maintained he went reviewed the
plea agreement with them, and that he had indicated to them that he would look into
the Kentucky medical malpractice case. Respondent admitted that he did not research
the medical malpractice issue, and then stopped working on the medical malpractice
case after receiving the ethics complaint even though the statute of limitations in
Kentucky on those type of cases is one year and the ethics complaint was filed more
than a year after the accident. Respondent further admitted that he never told the
McKinneys that he was not going to handle the medical malpractice case. Respondent
said that he cannot find the McKinney’s criminal and/or medical malpractice file, and
has cannot provide an accounting of the work he performed as now he no longer has
access to computer program that contained the information.

On or about September 11, 2019, Respondent submitted correspondence indicating
he could not find the McKinney’s files. However, Respondent found his appointment
calendar, that he provided a copy of, that showing appointments and hearings in their
cases.

Because Respondent failed to act diligently and failed to expedite litigation in

handling the McKinney’s medical malpractice case allowing the statute of limitations
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to expire, Respondent has violated Rules 1.3, 3.2, 8.4(c) and 8.4(d) of the Rules of
Professional Conduct, as set forth in the appendix.
Because Respondent, himself, failed to keep communicate with the McKinneys about
their plea agreement and the medical malpractice case, Respondent has violated Rule
1.4(b) of the Rules of Professional Conduct, as set forth in the appendix.
Because Respondent failed to keep complete records of the funds paid to him to
represent the McKinneys, Respondent has violated Rule 1.15(a) of the Rules of
Professional Conduct, as set forth in the appendix.
Because Respondent failed to provide the client file, Respondent has violated Rule
1.16(d) of the Rules of Professional Conduct, as set forth in the appendix.
COUNT IV
LD. No. 17-05-574
Complaint of Wanda M. Tallman
Complainant Wanda M. Tallman filed her ethics complaint against Respondent on or
about November 7, 2017. Ms. Tallman stated that her granddaughter, Stephanie
Parkin, hired Respondent to represent her. Ms. Tallman said that she paid Respondent
a $500.00 retainer fee from her own personal checking account. About a month later,
in June of 2017, Connie S. Parkin, Ms. Tallman’s daughter, asked Ms. Tallman for
a credit card check for $3,000.00 to pay to Respondent. Ms. Tallman provided a copy
ofthe June 22,2017 check written from her account to Respondent for $3,000.00, and

Respondent’s signature appeared on the back of the check. Ms. Tallman stated that

Respondent has done no work in the case, and he never made any contact with her.
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Ms. Tallman said that she attempted to stop payment on the credit card check, but
could not do so without providing a contract from Respondent. Ms. Tallman wanted
a full refund of the $3,500.00 paid to Respondent.

On or about November 30, 2017, Respondent was sent a copy of the ethics complaint
along with a letter informing him to file a verified response to the complaint within
twenty days of receipt of the letter.

On or about January 5, 2018, Respondent filed a response. Respondent stated that he
was retained by Stephanie Parkin, the granddaughter of Ms. Tallman, to represent
Stephanie Parkin in a family court matter in Summers County, West Virginia, on or
about June 1, 2017. Respondent said that the retainer agreement was for $3,500.00,
and Stephanie Parkin indicated to him that she was going to ask family for help to pay
the retainer. Respondent stated that he was not aware of the specific agreement(s)
between Stephanie Parkin and her family. Respondent denied ever representing Ms.
Tallman. Respondent noted that Stephanie Parkin has informed him that she is
satisfied with his representation, and wants him to continue representing her.
Respondent said that Stephanie Parkin also advised him that she was not seeking any
refund of the monies paid to him. Respondent stated that Ms. Tallman is not his client,
and he owes no duty to her.

On or about February 9, 2018, Ms. Tallman filed a reply, stating that she never had
an agreement with Respondent to retain his legal services, but her granddaughter,

Stephanie Parkin, had reached out to him. Ms. Tallman said that she never met with
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Respondent to discuss the legal representation and she never received areceipt for any
payment. Ms. Tallman noted that Respondent made multiple promises to Ms. Parkin
that her daughter would be reunited with her after the first hearing, but that did not
happen. Further, Ms. Parkin is no longer receiving legal services from Respondent
and is now being represented by court appointed counsel. Ms. Tallman again
requested a full refund of the $3,500.00. In another letter received on February 20,
2018, from Ms. Tallman, she stated that when Ms. Parkin cursed at her, she tried to
cancel the check, and even tried to cancel Respondent’s services, but he refused to do
so. Ms. Tallman stated that Respondent told Ms. Parkin to plead guilty in order to get
a court appointed attorney and, therefore, she did not know what the money she paid
was used for in the case.

On or about February 23, 2018, a letter was sent to Respondent asking him to answer
whether he received the checks directly from Ms. Tallman, and to provide an
itemization of the work he performed in the case, within twenty days of receipt of the
letter.

Respondent failed to respond to the February 23, 2018 letter.

On or about April 2, 2018, by certified and regular mail, a letter was sent to
Respondent again asking about his receipt of the checks and an itemization.
Respondent was given until April 12, 2018, to file his response.

On or about April 12,2018, Respondent provided additional correspondence wherein

he indicated that he never accepted any type of payment from Ms. Tallman for Ms.
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Parkin. Respondent further noted that he “had no dealings, agreements, or
communication with” Ms. Tallman. Respondent stated that he received the $3,500.00
retainer payment from Ms. Parkin. Respondent said that Ms. Parkin’s case was still
pending in family court after the abuse-and neglect case concluded before the circuit
court. While the response indicated that an itemization was attached, no itemization
was attached.

On or about April 23, 2018, a letter was sent to Respondent advising him that the
itemization was not attached to his April 12, 2018 letter, and again asked for a copy
of the itemization within twenty days of receipt of the letter.

On or about April 25, 2018, the certified letter sent to Respondent on April 2, 2018
was returned to sender due to it being unclaimed.

Respondent failed to respond to the April 23, 2018 letter.

On or about May 25, 2018, by certified and regular mail, a letter was sent to
Respondent asking for a copy of the itemization. Respondent was given until June 4,
2018 to file his response.

On or about June 25, 2018, the certified letter sent to Respondent on May 25, 2018
was returned to sender due to it being unclaimed.

On or about July 3, 2018, Disciplinary Counsel obtained a subpoena for Respondent
to appear for provide a sworn statement on August 8, 2018, which was served on July
12, 2018. Subsequently, Respondent obtained counsel and the sworn statement was

rescheduled to August 27, 2018, and then rescheduled to November 1, 2018.
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On or about August 6, 2018, Lonnie C. Simmons, Esquire, filed a Notice of
Substitution of Counsel indicating he was representing Respondent in this case.

On orabout August 20, 2018, Respondent filed additional response. Paragraphs 59-61
are incorporated herein by reference.

Regarding Ms. Tallman, Respondent noted that ODC had informed him about the
itemization not being provided and stated that his review of the client file did not
show the itemization. Respondent indicated that he was going to review his computer
records in an attempt to provide the itemization.

On or about September 13, 2018, Complainant filed an additional reply wherein she
said that her granddaughter, Stephanie Parkin, denied that Respondent performed any
services for her after he received the check, and she ended up with a court appointed
attorney. Complainant did not think Respondent had the right to take her money, even
though he apparently has had money embezzled from him.

On or about September 25, 2018, Stephanie Parkin, filed correspondence wherein she
indicated that she had her child kept away from her by her boyfriend’s mother and had
a Protective Order filed against her. Ms. Parkin stated that she consulted with
Respondent and hired him to represent her to obtain custody of her child for a total
of $3,500.00, which would cover representation in both the protective Order and
custody of her daughter. Ms. Parkin said that Complainant, her grandmother, wrote
a $500.00 check to Respondent at the first hearing, and then provided a credit card

check for $3,000.00 before the second hearing. Ms. Parkin stated that Respondent was
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late for both hearings, and all of the parties had to wait for him to begin the hearing.
Stephanie Parkin said Respondent did nothing in her case after Child Protective
Services became involved, and that she only saw him at the initial consultation and
the two hearings. Ms. Parkin wanted the $3,500.00 returned to Complainant.

At his sworn statement on November 1, 2018, Respondent stated that the $3,500.00
was for a Domestic Violence Protective Order that was going to become a child
custody case, and that money was deposited into the his IOLTA account with City
National Bank. Respondent said the case became an abuse and neglect case, and Ms.
Parkin had a court appointed attorney for that case. Respondent said he was “fairly
sure it was a check from Ms. Tallman made out to [him].” Respondent said he
attended a DVP hearing with Ms. Parkin, and there was more than one hearing in that
case. Respondent noted that the case was not over, as the child custody issue was in
limbo until the abuse and neglect case was completed. When questioned about the
itemization, Respondent said that he would have to use his Quickbooks and that he
did not have it on paper.

At his sworn statement, Respondent provided his client file for Ms. Parkin, and no
itemization or fee agreement was found in the client file. The client file contained a
Notice of Appearance that Respondent filed in Summers County Family Court for an
unknown family court case number and Magistrate Case No. 17-M45D-00030 on or
about May 31, 2017. There also was a copy of check written to Morgan & Associates

dated May 30, 2017, for $50.00 from John and Constance Parkin, and a copy of
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Stephanie Parkin’s driver’s license was on the same page. On or about August 2,
2017, a $200.00 check was written from Respondent’s operating account to the
Summers County Circuit Clerk and the memo line contained the word “Parkin.” A
receipt reflecting a June 1, 2017 payment of $500.00 for Stephanie Parkin labeled as
“legal services/retainer payment” by check and by “given to [Respondent] in summers
Co. Fam. Ct.”

Further, in July 0£2018, Disciplinary Counsel subpoenaed Respondent’s bank account
records from City National Bank regarding his IOLTA account. It is unclear whether
the $3,000.00 check and the $500.00 check were deposited into the account by the end
of June of 2017, but the IOLTA account was in a negative balance by July of 2017,
and only reflected $35.43 in August of 2017.

Because Respondent charged Ms. Parkin for preparation of pleadings in a case for
which Respondent did not obtain a written fee agreement, Respondent has violated
Rule 1.5(b) of the Rules of Professional Conduct, as set forth in the appendix.
Because Respondent failed to hold client funds in an account designated as a “client’s
trust account” and failed to keep complete records of the funds paid to him to
represent Ms. Parkin, Respondent has violated Rule 1.15(a) of the Rules of
Professional Conduct, as set forth in the appendix.

Because Respondent failed to place unearned fees into a client trust account and left
earned fees in his client trust account, Respondent has violated Rule 1.15(c) of the

Rules of Professional Conduct, as set forth in the appendix.
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Because Respondent failed to provide the client file and failed to provide to refund
any unearned fee or expense, Respondent has violated Rule 1.16(d) of the Rules of
Professional Conduct, as set forth in the appendix.
Because Respondent failed to timely respond to Disciplinary Counsel’s lawful
requests for information on numerous occasions, he violated Rule 8.1(b) of the Rules
of Professional Conduct, as set forth in the appendix.
Because Respondent wrongfully misappropriated and converted funds belonging to
his client or third party, Respondent violated Rules 8.4(c) and 8.4(d) of the Rules of
Professional Conduct, as set forth in the appendix.
COUNT V
L.D. No. 18-03-081
Complaint of Denney W. Bostic
Complainant Denney W. Bostic filed his ethics complaint on or about March 7, 2018.
In it, he alleged that Respondent, who was his former employer, had committed theft,
fraud and embezzlement by converting funds that were due to him, or to be paid on
his behalf for federal income taxes, Social Security taxes and health insurance. Mr.
Bostic stated that monies had been withheld from his paycheck, but were never paid
to the appropriate agencies. Mr. Bostic said he has some documentation to prove his
claim and that he also suspected that his state income taxes to West Virginia had not
been paid, but he had yet to see any documentation on that issue.

Mr. Bostic alleged that Respondent asked him to file pleadings in cases that he

believed to be frivolous at best, or a fraud upon the court at worst. Mr. Bostic stated
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that he saw Respondent take $2,500.00 in cash from a client and pocket the money
without providing a receipt, then later told office staff that the client did not pay him.
Mr. Bostic said that Respondent refused to do the day to day things that a good lawyer
should do, and that he lied to his clients and staff about all matters. Mr. Bostic said
Respondent never took responsibility for his missteps, but instead blamed his staff.
Mr. Bostic said that Respondent has a “phantom” Charleston office, but has told the
City of Charleston that he has no office when it was requested that he pay user fees
to the City. Mr. Bostic provided a copy of Respondent’s letterhead, which shows both
a Charleston and Lewisburg office. He indicated that the telephone number listed for
Charleston was a cell phone number of Respondent’s ex-wife, Tina O’Neil (formerly
Tina Morgan).

Mr. Bostic stated that Respondent wrote him a bad check for his salary on January 12,
2018, drawn on City National Bank. He said that the check could not be cashed at
City National Bank, and the only way they would stamp it as void or rejected was if
he processed it through his personal bank account. Mr. Bostic said he would not do
so because he would incur fees from his bank for a bad check. Mr. Bostic said he
returned to the office and was given a 2* payroll check, drawn on BB&T, and he was
able to cash that check.

Mr. Bostic stated that Mr. Morgan refused to pay the $2,142.76 on his health
insurance that was past due, and he provided a January 9, 2018 letter from Healthmark

WYV advising him that his health insurance had been terminated. He said he was also
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notified that he was responsible to pay for the one month grace period premium that
had been extended before the policy was cancelled. Mr. Bostic said Respondent also
failed to pay workers’ compensation premiums for him and a former employee, and
he provided a copy of a January 10, 2018 letter from the Offices of the Insurance
Commissioner which threatened to pull Respondent’s business license for non-
payment of mandatory fees. Mr. Bostic also provided a copy of an IRS notice sent to
Respondent about having unpaid taxes for September 30, 2017, with the amount due
of $10,583.56. Mr. Bostic said that a portion of that amount represents money
withheld from his pay, but that the money was instead converted to personal use by
Respondent. In addition, Mr. Bostic provided a copy of a statement from the West
Virginia State Tax Department sent to Respondent which showed an amount of taxes
due of $18,751.80, from the end of 2015 to the end of September 2017. Mr. Bostic
believed that these were funds that should have been paid on his behalf as well.

Mr. Bostic stated that on March 2, 2018, Respondent wrote him a payroll check on
the BB&T account, and the bank did not honor the check on that date. Mr. Bostic
tried again to cash the payroll check on March 3, 2018, but again the bank would not
honor the check. Mr. Bostic stated that he repeatedly requested a copy of his payroll
withholding statements for the entire month of February 2018, and also for the March
2, 2018 check, but never received these documents. Mr. Bostic believed that funds

had also not been paid to the proper agencies as required by law.
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By letter dated January 4, 2018, Mr. Bostic wrote to law enforcement officers in
Lewisburg to inform them of Respondent’s alleged criminal activity regarding the
payroll issues. Mr. Bostic sent a second letter on March 3, 2018, regarding the
bounced payroll check.

On or about March 9, 2018, Respondent was sent a copy of the ethics complaint along
with a letter directing him to file a verified response to the complaint within twenty
days of receipt of the letter.

Respondent failed to file a response.

On or about April 18, 2018, by certified and regular mail, a letter was sent to
Respondent asking him to respond to Mr. Bostic’s complaint by April 29, 2018. The
green card was signed for by Mr. Coles on April 23, 2018.

On or about April 30, 2018, Respon<ns1:XMLFault xmlns:ns1="http://cxf.apache.org/bindings/xformat"><ns1:faultstring xmlns:ns1="http://cxf.apache.org/bindings/xformat">java.lang.OutOfMemoryError: Java heap space</ns1:faultstring></ns1:XMLFault>