
IN THECIRGUI'T COURT OF MONONGJ\IJA COUNTY, WEST VlRGINIA 
DIVISION II 

·P A.CHIRA E:N:ERGY LLC, 

.Plaintiff . .... . . . ' 

NOllTfIEAST NATTlR.AL ENERGYLLC,. and 
°NNE WATER. S'YSTEMSLLC, 

Defendants . 

Dcr29 201s 

Case No; l 8~C"'"369 
Judge Rµssell M. Cla.wge, Jr •. 

. ORDER GRANTING IN PAAT AND DENYING IN PART PLAINTIFF'S 
EMERGENCY MOTI<>NFOR TEMPORARYRESTR.AlNINGORDER, 

~RELIMINARY INJUNCTION,.AND REOIJES'tFOR EXPEDITED HEARING 
-·· .. . . .. :· ····-••::---···· ,.. ... . . . . . -·-· . .. ········:-·- :;:·,:·:- ·.:.:····· .... :: ·: --::· :-:····:·:·:~ ... ;,.;,, ... ____ .--····.-.· ..... --...... .. ···-

On September 19; 201s; Plaintiff Pachirtt EnergyI].,C ("Plaintiff'), by counsel, and 

DeferidaJ1ts Northeast Natutai Energy LLC (''NNE'') and NNE W~tet Systems LLC ("NNE ·. 

WS'') (coll¢ctiyely ''l)efen,4ants;'), by cC>uni;el, appi:,~aj fo:r a n.9tic~d ~eari.rig on )?laintiff ·• 
·.. ·: : 

Pachira Eriei,-gy LLC;s :Eajergency Motion f<>r Temporary R.estrainin.g Qtder, Prelhniniey . 

hijunction, and Ilequ~stfor Expedited Iiearin.g (the ~'Motion?), '111e Ccmrt:heai-d no testitnol'l)', 

but considered proffered facts. by counsel, statements in:Plaintiff's verified complaint, the ·· 

affi4avits of13e~jamirt .Statler and Mike John, and 1:he arguments ofcoilllsel. A1: the hearing, the . 

Court re. i.tested that Defendants prqyide. additional d~tall as fo:the damages the:yw9ttlci suffer if ........... q . ......... .. '. ......... . . . .. ········· ... ..... . . . ............ '. · .. 

an irijun4tic)l1should issue. Qn,September 24, 2018, Defeticlap.ts submitted a)etter fo tlie Courf 

regarding those damages. Pla.intiffsuhmitted a response to ilia.Better on September 26, 2018. 

Having reviewed Plaintifrs Motion and Defemlants; Response.as well as-Defendants".{•• 

letter: regarding daniag~s and flaintiff s response th¢tet()i and having hew-d the -argurilents of 



· couns.el at the hearing lleld on September 19, 2018, the Court GRANTS the Motion in part and 

.. DENIES th.e Motion in part based 011 tbe following fincli.ilgs of fact and conclusj.ons of law: 

l. On January 20, 20 l l; Plaintiff and NNE eriterecl irito an Area of Mutual Interest 

arid, Exploration .Agreement {"AMl Agreement;') establishing the Blacksville Atea of Mutual • 

Interest-the geographical f~cus of. th.eir b.us~ness. operatio.11s-whiqh includes oil. _a114 gas. 

interests 111 Monongalia Coun.ty, W~st Vir~nfa as weU aspatts of Greene Cou.rity, Pe1111sylvan.fa · 

(the "Blacksville AMr'). 

Plaintiff and NNE agreed that all leases taken within. the Blacksvrlle AMI in 

whic;h both Plaintiff a.rid~E pflrticipllteg ~ould be taken with N1'nf {)~ning ~ 75% working 

interest arid Plaintiff ownin 1.t. 25% Workin interest ... . . .... ......... g ..... .. . g_ .... . 

3. the rights. and ohlisations ofJ>lairitiff arid NNE con.qefl1in$ the cirillirig aild 

operation of the wells drilled hi t:he Biacksv:ille AMI ate ·set forth i.n a separate 0,perating 

.·Agre~nent (the ''JOA/'). 

4. NN~ coristtu.cted arid J>laintiff partic:ipiit¥ in the cost o:f constrllcting certain 

watet line arid ha:n.dlirig facilities (the "Water Line arid H1111dling Facilities") inside the . 

Blacksville AML 

5. There is no written. agreement governing the oortstrttction, operation,_ or 

··•maint¢nanceof tµe Water Line flrid. Hatidling •r acilities~. 

6. NN:E a11cJ Plaintiff shared the direct C9st of c:oristru¢tioi1., operation; and · 

mai.ntenance of the Water tine and Hat1dlirig fa.c:ilitles usfu}~ the sa:me }5%125% ratio usedj11 · 

the AMI Agreementartd the JOA. 

7. NNE assigned its intere~t in the Water Lin.e and. Hancilin.g Facilities to NNE WS; 



;-

. ,, 

8. Defendants co~ructed another water line to connect the Mono11gahela RiverJo 

the Water Line and Handling Facilities {the ''Monongahela Rivet Trunk Line;'); 

The Moncm.gAA~la River'tfunkLine is located outside of the~lacksville A.MI. 

10. Plaintiff pas rioiritete~f in and did nc>fsharein th¢. co'st of coristiuctie>n, operation, 

or maintenance.of the MonongalJ,e:,la River Trunk Line. 

' ,, :y: '; 11. Defendant NNE WS intends to charge working mterest owners such as Plaintiff.· 

>: · their proportio11ate share of$0.5O per barrcf for Wflter transported through the l\10110ngajiela . 

•• RiverTrul'llc Lirieto the boundary ()ftlie Blacksville AMI. 

Asjfart of the Water Line an,d Handling Facilities, NNE also constructed ancL .•. 

: Plain.tiff participated· in the cost of CQnstructing a pipeline_ that collfiects to the Monongahela ·• 

•. .. Trunk l,ine at the edge o:f the Blacksville AMI to bring water solirced from the Mo_11011gahe)a 
.. .. . ............ ·.: . ·. 

Plaintiff had kti6wloog· e ·• of the constructibri t,f the Mon Rivet Extension and ·. :.:.. .: .. : ... ··.: ' :::: .. :: :. . . ........ . :.... ·.: .. ·. .. . . ... · ... : ... · ................. · ....... . 

. . 

·· : " Jnowledge- of its intended purpose to facilitate using water from the Monongahela Riverinside 

the Blacksville AMI. 

; : , :·, '., : -_ 14. The Mon River Exte~icmis part of the Vlater Li.ne and Handling Facilities and{s, 

lc,cated completely 111sideth.e•:stacksviU~ AMI. 

":.:·::,. 15. Becat1se the MCln Rivet Extension is pa.rt of the Water Lin_e and Handling 

Facilities, the cost and owt1ership of the Mon Rivf.'ll'. Extensioni~ ·also 75%/25%. 

; >., 16; There were ongoing negotiations between the parties regarding the W-ater Line· 

and Handliri Facilities . .. ·• ............... g .............. . 

_:, -· >-" 17. On SeJ.?tember 4, 2018, !'{NE arid NNE WS.hegan testingthe lvfo116ngahela :River 

Trunk .Line to transport water to the Mepco wells, whl.ch are.located. within the Blacksville AMI. · 

J 



18. NNEand Plaintiff jointly own the Mepco wells using the same 7.5o/o/25% ratio set 

.. forthiti the AMI Agreern~ntand the JOA. 

J 9; 9nSepternber 12·, 2018fNNE began hydra,uli9allyfnlctllring the Mepco wells by 

. . . blending produced water with the fresh Wtttet fron1 th,¢ Monongahela River that was transported . •· 

to the Mepco well pad through the Monongahela __ River Trunk Line and the Mon River 

Extension .. 

'.20. Defendants intend to use the Water Line and Handlin • Facilities fo fransOrf ...................... ·...... . .·. ·. .. . .. ·. ·.. . ..................... g ... ·. . . . .P ·. 

• watef from the Moriorigahela lliyer Trunlc L.in.eJo wells located outside of the .. Blacksville AMI 

fa.which Pachira.holcii,; no .. interest. 

21. Defendants alscta:dvised Plaintiff of the· possibility of using the WaterLine and .. 

Handlin Facilities fo sen:water to third. arties for:use outside of the Blacksville AMI . . · .. ·.- .............. g .................. , ................................ P ................................. ·.,.·. · ............. ·.···•· .. · ...... . 

22. Ariy damage tbJ1(Plaiiltiff 111afiuffer stemtriirig frorn:th~ ui,;e pftlu, Water Line · 

: ·. ·.:· 

... can be calculated anci reducedJ~ monetary d3,lllag.eik 

23. Plaintiff seeks to,:enjo-iri;Defendants from using the Water Line liild Handling ·• 

Facilities. to (i) transport-water rrorii soutces located otitsi4e of the I3111cksyill13 AMI, (ii) --tratispe>r( ·• 
·:. 

\vatet to J6ca.tio11s outside of 'the Bl11cksville ·.,AMI; PI'. (iii) seU wa.ter fo third parties for use .. 

: : . ,outside ofthe Blacksville A.MI. 

CONCLUSIONS OF LAW 

l. Purst18.Ilt to w,Va. Code § ss-s.'..f, et ~eq~; lllld• llttle ~5 of tl:te>W~t\lfrgihfa Rules <>f : 
i ·. .. ..... ......... . . .. . . .. . . . . • . 

:: (. Civil :Procedure, Circuit Coµrts hllye 11u.thority; ptjof 'fo the firial adjudfoatio11 of 11 cl.lSe, to is~ue 11/ 

•· . preli;minary inj1lllction, ifa part}' establishes the necessity fc>r such an injunction. 

2.. Und.er case law from the WestVirgiriia Supreme Court of Appeals: 



'The · granting or refusal . of. an injunction, wb,.ether · mandatory or pr,eventive, 
calls for the exercise of SOllild juclicial discretion in view of all the 
circumstances · of the particulai case; regard. being had . to the nature of the 
e-0ntroversy, • the obj~t for which the injunction is being sought, and the 
comparative hardship ot convenience to the respective parties involved in the 
award or. denial.of the writ.' Point 4, syllabus, .. state·•ex. rel..'1Jonley.:v .. Baker, 
ll2 W,Va; 263(1932). ·. · ... ·--· . ·.-- -· .. . ......... · ··. ····-·" 

JeffersonCty, Bd .. ofEduC;V;.Educ. Assin,.18_3 w. Va. JS, 24, 393 S.E.2d, 653, .662 (1990), 
c;tlng,$yllabus Pt. 2 c,f•S~ye!fy. lleckl~yc~:ak In~,. 153 Vf. ya. 600, 170 S.:E..2d 577 (l9(i9). 

3. The West Virginia Suprerne(:!ourt expan.4e4 on the analysi(a circw.tcourt should apply 

in determining whether or not to issue a prelirnin~ry injunc(ion, stating: 

.Under the ~bafa11ce of hardship test th:e district couti 111ustconsider,iri 'flexible 
iriterplay;' the following four factors iµ determining whether tp issue a 
prelimfuaryi11junction: (1) the likelihood of irreparable han:n.to the. plaintiff 
witllou_t the injllllction; (2) the lilce(thC>od of harin. t9 the defendant witll . ari 
injlltlction; (3) the plaintiffs likelihood of success on the merits; and {4} the 
pubHcinter~t. (Citation ollliti(>;d). ·· · 

;~~tc:lif c~:~~8~;~ng ~~~r t;yp.~lb:~~erC~f .~~~~'-~'.~l~~~i:Toc. :Y:· c~!a~le)' •. ·7s6.:.F;2d :rn4s; 

· 4. Therefore, in evaluating a motion for a prelimirimy injunction, WestVfrginia, la,vv directs 

the circuit courts to looktoward a balancing of a hardship causedfo each party were the court to 

grantthe lnjtl11ction, and, in doing so, to specifically look a.t four(4) factors: (l);tl1eJikelihood o:f . 

irrep~able harm to the · plairiti.ff witl'l9ut · the inJunqt:ion; (2) the Hlcelihood of har111 to the· ·• 

defendant with an inju.ncticn1; (3) the plaintif:fslikelihqod of sµccess ori the inerits; arid {4)the- • 

public interest. 

5. After.applying the balance of hardship test, and reviewing each factor, the Court:: 

finds that the:Motiori is GRANTED in artand DENIED 111 · art . .. · ........................................ , ... P .......... , ..... · ..... ·.· .... P .. 
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6. The balance of hardship favors granting the Motion to enjoin Defendants :frcnn 

µsing the Water Line and Handling faciliti~ to (i) transport water to l◊c1ttiohs outside of the 

· Blacksville AMlor(ii)sell water to thirdjiarties for rise outside ofthe]3lacksvilleA[\1L. 

(a) The Court :finds that Plaintiff has established that it 'is likely to suffer 

.· immediate and:irreparable hami before the Court makes its fin.al ruling.on Plaintiff's request for 

permanent injunctive relief if JJefe1,1dants ~re IlC.lt enjoined froin. (i) transportiJig Water to 

·· tocations outside of the Black:syille J\MI or.(H) selling water to third parties.for use .outside of the 

Bl1tcksville AMI. 

(b) Toe Court finds that Plainti.fflias ·established that there is a likelihood of 

• .success On the:mer:its of its cl1tU11 to ~njoin I)efendajl1$ from. using the Wat~r Li.rie and IIaridli11g 

. ' Facilities to (i) :t.ransport water fo locations outside of the B~flpksville AMlof (ii) sell water to 

. third arties for use outside of the Blacksville AMI. p ''''' ' ' ''''''''' ,,,,,,,,,.,,,,,,,,.,,,,,, 

(c) · The Court find.s that enjoining befendants from (i) transporting water to 

· locations outskle ofthe Blacksville.AMI or(ii) sellingwaterto third parties for use outside of the\·. 

. Blacksvill_e J\lvllisjn the public interest. 

7. The balance of hardsllip favors denying the Motiorito enjqin Pefericfarits from • 
. : ., 

.. . . . 
·:: -; 

· · using th~ Water Line and ltandling Facilities to transport ·Mononga.helaJliver water for use af : 

• wells located within the Blacksville AMfthat are jointly owned by Plaintiff and NNE. 

(a) The Court :finds thaf Plaintiflhas fiuled to meetits: burclen to establish tha.t .·· 

.. • it is likelyto suffer iqepai:ahl¢l1.a.rtriin the absence ofinj'llhetiye reliefwitli regard to the use of: 

·: i the Water Line and Hari.dlirig.F'aciliti~ tt, transportN1011ongahela River wa,terforu~e at wells 

: 1oca.ted within the Blacksville AMlthat arejointly owned by Pia.inti.ff and NN:tt 
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(b) The Court. finds that 1111y datnage that Plaintiff 1nay suffer stel11111ing from 

the use of the Water Li11e and Handling Facilities to transport Monongahela lliver water for use 

at wells Iocatt:d within the Blacksville AMIJhat are jointly ,owned by.Plaintiff aml.NNE can be 

calculated :and reduced to'monetary damages. 

(c} The Court finds that tliere is no puplfo inter¢st served by enJoinirig 

))efendants from using the Water Line and. Handling Facilities to transport Monongahela River 

watef foruse afwells located within the BlacksviUe AMI that are jointly own¢ by Plaintiff and. 

NNE. 

·.ORDER 

The Court hereby ORDERS as follows: 
·. · .. :· ... : .. :: ... · .:: ·: .. ... · .. :. ·.: ·: .. :: :: :-.:·· ::::: .:: ·:: 

l. PlaintiffsMotionisGRANTEDfopaitand:OJ£1'JIEDinpart. 

2: Tlw Court GRANTS tbe Motion and Defendant$NNE andNNE WS are enjoined · 

from using. the Water Line and Handling FaciliHes {i) to transport w~ter tci locations outside 6f 
.. ... . . 

the Blacksvill~ AMr or (ii) to sell water to thfrc1 pfll"tie.s for u~~ pt1~id,e 9fthe 131,cksville AMt. 

3. The Court DENIES. the Motion fo fhe :extenfit seeks to erijoiriDefendarits' µse of . 

the Wat~ l,ine an4 H~dlingFacilities to 1:r@csport :rvl9il9ngaliel&: River water for use a.f wells 

located within the Blacksvitle AMf that are jointly owned by Plaintiff amfNNE. 

4. Nothing in this Order shallbe construed to impaitthe p~es' abilityt9 trap,sport -

water Ji-C>m b1Ullcard ¢reek thro.ugh the Water· Line 'aJJ.d lbndlhig Facilities fof use at wells .. 
. . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . - . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . . : . . 

located within the Blacksville AMI. 

5. This Ordet" is binding on the. officers, agents, servants, employees, and attorneys· 

of NNE and NNE. WS· and on other _persons ivho are in active concert or participation. With :~E: ·· 

and/or. NNII WS, 

7 



(.,.-",\ 
·:_!_ ....,_. _____ . 

6. Tb.is preliminary injunction shall continue in.effect throughout the·pendency of 

· ·. the above.-captioned case wuesSmodified by further Orcler of this Co1,1rt 

7. Within five(~) days from en.try of this Order,Plairitiff shallpost a bond with th~ 

Clerk of th~ Circuit Court: of Mono11.galia County, West Virginia in the form of a law fum check 

.. or certified money otder in the amount of ten thousand dollars ($10;000.00) paid to the· order of 

the Clerk of th~ Circ1I1t Court of IVIClno11galia Collllty, West V"irg111fo, (the ''Bond'f The J3ond 

. shall be held by the Clerk until an order of Courtis entered directinffurther. acticm. 

The Court directs the Circuit Clerk to provide certified copies ofthis otder to ltllparties 

llll.d counsel of rec:ord. 

RusseffM'.:-cia 
11'1 Judicial C" _:zm+~~!ttrl'rt-1T 

·stATEOFWE'srvmc;1NIA,sS: ?if' 

:,-~~~ 
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