
DO NOT REMOVE 
FROM FILE filE GOPY 

NO. 19-0263 

BEFORE THE SUPREME COURT 
OF APPEALS 

OF \VEST VIRGINIA 

State of West Virginia ex reI. Logan-Mingo Area Mental Health, 
Donna Cooke, and Marry Ann Lane 

Petitioners, 

\'S. 

The Honorable Joshua Butcher, Judge of the Circuit Com·t of 
Logan County, and Mark Endicott, 

Respondents. 

RESPONDENT MARK ENDICOTT'S BRIEF 

Counsel for Respondent: 

Stephen P. Ne\\' (#7756) 
Amanda 1. Taylor (#11635) 
114 Main Street 
P.O. Box 5516 
Beckley, WV 25801 
(304) 250-6017 
(304) 250-6012 FAX 
steve@ne\yla\voffice.com 
mandy@ne\vla\voffice.com 

--
'~--,~--=-'-=--~~ 

i APR 2 4 2019 
(, -- -----~-----

~,l 
,~." ,. ~ 

! !. 

, . 
, 

--" 

'- , -G 
__ ... -:.-._c_:- ... :;:: --'-'-_~~ 



TABLE OF CONTENTS 

Page 

TABLE OF AUTHORITIES .............................................................................................................. iii 

QUESTION PRESENTED ................................................................................... 1 

STATEMENT OF THE CASE ....................................................................................................... 1 

SUMMARY OF ARGUMENT ...................................................................................................... 3 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION .......................................... 3 

ARGUi\1ENT ................................................................................................... 4 

I. PETITIONERS' WRIT IS MOOT AS THE DEPOSITIONS IN ISSUE HAVE 
OCCURRED WITHOUT OCCASION .................................................... 4 

II. PETITIONERS DID NOT PROPERLY PRESERVE THEIR OBJECTIONS 
REGARDING SANCTIONS ............................................................... 5 

III. PROHIBITION IS NOT A PROPER REMEDY FOR PRETRIAL RULINGS ON 
DISCOVERy .................................................................................. 6 

IV. THE CIRCUIT COURT OF LOGAN COUNTY ACTED WITHIN ITS 
DISCRETION IN DENYING PETITIONERS' MOTION FOR PROTECTIVE 
ORDER AND AWARDING SANCTIONS ................................................ 7 

A. The Circuit Court did not abuse its discretion in denying Petitioners' request 
for protective order. .................................................................. 8 

B. The Circuit Court did not abuse its discretion in awarding sanctions ......... 10 

C. The Circuit Court's award of sanctions did not prejudice Petitioners and 
the writ of prohibition is improper for resolving this matter. .................. 11 

CONCLUSION .................................................................................................. 13 

CERTIFICATE OF SERVICE 

II 



TABLE OF AUTHORITIES 
Cases Pages 

Goldstein v. Peacemaker Props, LLC, 2019 W.Va. LEXIS 102 (March 15,2019) ....................... 8, 11 

Gomez v. Kanmrha Cnty. Comlll 'n, 237 W.Va. 258, 395 S.E.2d 502 (1990 ............................... 8, 10 

Harmon v. Spurlock, 121 W.Va. 633, 5 S.E.2d 797 (1939) ...................................................... 5 

Policmpio v. Kaufman, 183 W.Va. 258, 395 S.E.2d 502 (1990) .................................................... passim 

Shreeve v. Warren Assoc., Inc., 177 W.Va. 600, 355 S.E. 2d 389 (1987) .............................. 11 

State ex reI. Almond v. Murkensy, 238 W.Va. 289 (2016) ................................................. 7 

State e.\' reI. Fidelity & Glial'. Co. 1'. Canady, 194 W.Va. 431, 460 S.E.2d 677 (1995) ............... 12 

State e.\' reI. hislen K. 1'. Janes, 227 W.Va. 62, 705 S.E.2d 569 (2010) .............................. .4, 5 

SydellStricker 1'. Mohan, 217 W.Va. 552,618 S.E.2d 561 (2005) ....................................... 12 

Ward 1'. Hill, 200 W.Va. 270,489 S.E.2d 24 (1997) ....................................................... 12 

Statutes 

W.Va. Code § 56-6-35 ........................................................................................ 5, 6 

Rules 

W.Va. T.C.R. 24.01(c) .................................................................................. 2, 3, 5, 6 

\Y.Va. R.A.P. 16 ................................................................................................ 1 0 

\Y.Va. R.A.P. 18 .................................................................................................. 3 

\V.Va. R.A.P. 19 .................................................................................................. 4 

W.Va. R. Ci\·. P. 30 ............................................................................................. 9 

\Y.Va. R.Ciy. P. 37 ....................................................................................... 8, 9,10 

III 



QUESTIONS PRESENTED 

Whether a writ of prohibition may properly issue to modify a discretionary discovery ruling 

by the Circuit Court of Logan County, West Virginia, where the issue is moot and Petitioners 

otherwise failed to preserve their objections regarding sanctions below. 

STATEMENT OF THE CASE 

On December 19, 2018, counsel for Plaintiff below and Respondent herein Mark Endicott, 

noticed and began to take the deposition of Kaci Addison began. [App. R. 2]. During the course of 

the deposition, a dispute among counsel arose follm\ing numerous, improper objections by 

Petitioners' counsel in violation of Rule 30 of the 'yVest Virginia Rules of Civil Procedure. [Resp. 

A.R. 42-68, passim]. Ultimately, over the suggestion of Respondent's counsel that the parties 

consult Judge Joshua Butcher regarding these disputes, counsel for Petitioners unilaterally 

terminated the deposition for the remainder of the litigation. [Resp. A.R. 57-58]. It is significant 

that the deposition of Kaci Addison, Mary Ann Lane, and )vfarian Layne, all pre\-iously scheduled 

for December 19, 2018, \\"ere continued and occurred in full and \\"ithout occasion on March 25, 

2019. 

On January 4,2019, Petitioners herein and Defendants belm\" filed De/endant·s Motion/or 

Protecti,·e Order. [App. R. 23-37]. Petitioners expressly sought relief in the form of the indefinite 

suspension of Kaci Addison's deposition and an order from the Court prohibiting Respondent's 

counsel from acting in the manner alleged therein. [App. R. 28]. Petitioners further requested all 

further depositions be held in abeyance until a ruling \\as made by The Circuit Court of Logan 

County. [App. R. 29]. No further relief was sought. [App. R. 23-37]. 

On January 25, 2019, Respondent filed Plaintiff's Response to Defendants' Motion for 

Protecti,·e Order and PlaintifFs j\jolionto Compel Deposition alld Motion/or Sallctions. [App. R. 



43-88]. By Order dated February 21,2019, the Circuit Court of Logan County, West Virginia, set 

the cross-motions for heariml on Februarv 25. 2019. at 10:30 a.m. On the same date. Petitioners 
....... ,.I / / / 

filed Defendants' Reply to Plaintiff's Response to Defendants· Motioll for Protective Order and 

Defendants' Response to Plaintiff's Alotioll to Compel Depositions and Alotionfor Sallctions. [App. 

R.2-22]. Petitioners' reply and response reiterated their earlier motion almost verbatim. [App. R. 

2-22]. No additional relief was sought. [App. R. 7-8]. Significantly, no objection \vas made to 

Respondent's request for sanctions, and no authority prohibiting an award of such sanctions was 

cited. [App. R. 2-22]. 

On February 25,2019, the cross-motions came for hearing before the Circuit Court of Logan 

County, the Honorable Joshua Butcher presiding. [Resp. A.R. 1-32].1 During the course of the 

hearing, Petitioners' counsel was given ample opportunity to object to an a\\"ard of sanctions. Id. 

She made no such objection. Id. r-,/loreover, counsel for Petitioners averred on the record that she 

filed Defendant·s Motionfor Protecti,·e Order for the purpose ofpre\·enting \\"hat she percei\"ed to 

be improprieties during Ms. Addison's deposition. [Resp. A.R. 7: 8-12]. Variously, counsel for 

Petitioners awrred that Petitioner would like to continue and complete disco\"ery in this matter, and 

that she \\ould like the deposition of Ms. Addison permanently ceased. [Resp. A.R. 7:21-23; 9:9-

14]. 

The Cou11 issued findings offact and conclusions ofla\\· on the record at the hearing. [Resp. 

A.R.20-31]. On February 26, 2019, the undersigned timely provided a proposed Order containing 

findings of fact and conclusions ofla\\" to the Court. [Resp. App. 33-41]. The Order \\"as pro\"ided 

to counsel for Petitioners on notice pursuant to Rule 24.01(c) of the West Virginia Trial Court 

I As referenced in Respondents' earlier-filed Motion to Dismiss currently pending before this Court, the hearing 
transcript \\"as not included in Petitioners' Appendix Record, though vital to this Court's consideration of this matter. 
This is true, despite the fact that Petitioners' counsel requested a copy of the hearing transcript and received it in advance 
offiliJlg her Appendix Record \\ith the Court. 
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Rules. Id. Pursuant to Rule 24.01(c), objections and exceptions to the order \vere due on or before 

March 4,2019. No objections to the order were filed by counsel for Petitioners. On March 12, 

2019, fourteen days following submission of the proposed Order, the Court entered its Order 

Granting A10tioll to Compel, Dellyillg j\iotioll for Protectire Order, al1d A1Farding Sallctiolls 

["Order"] setting forth various findings of fact and conclusions of law which were espoused at the 

January 25, 2019, hearing. [App. R. 38-42]. It is from this Order Petitioners now seek relief. For 

the reasons set forth herein, Respondent asserts such relief is neither proper nor merited. 

SUMMARY OF ARGUMENT 

Petitioners' writ of prohibition merits refusal for three initial, jurisdictional or procedural 

reasons. First the petition is moot as the depositions that were the subject of the protecti\'e order 

denied by the circuit court have gone fotward without occasion. Second, Petitioners did not 

properly preserve their objections regarding the award of sanctions on the record before the circuit 

court. Petitioners made no objection either in their written submissions, or in their oral argument 

before the couti. Third, as a general rule a \\Tit of prohibition is not a proper remedy for pretrial 

rulings on discovery. Syl. Pt. 4, Policarpio r. Kaufman, 183 W.Va. 258, 395 S.E.2d 502 (1990). 

Assuming this Court determines that the petition is procedurally and jurisdictionally proper, 

it should be denied, as the Circuit Court of Logan County acted \vithin its discretion both in denying 

Petitioners' motion for protective order and in a\varding sanctions under Rule 37(a) of the West 

Virginia Rules of Civil Procedure. 

STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

The Writ of Prohibition filed by Petitioners is improper, frivolous, and does not merit oral 

argument under Rule 18(a)(2) of the \Vest Virginia Rules of Appellate Procedure. If this Court 

deems the matter proper for consideration, based upon the assertions set forth in Petitioners' writ 



Respondent requests oral argument under Rule 19. 

ARGUMENT 

I. PETITIONERS' \VRIT IS MOOT AS THE DEPOSITIONS IN ISSUE HAVE 
OCCURRED \VITHOUT OCCASION. 

'''Courts \vill not ordinarily decide a moot question.'" State ex reI. Tristen K. v. Janes, 227 

W.Va. 62, 63, 705 S.E.2d 569 (2010) (quoting Syl. Pt. 1, Tynes v. Shore, 117 W.Va. 355,185 S.E. 

845 (1936)). "'Moot questions or abstract propositions, the decision of which \vould avail nothing 

in the determination of controverted rights of persons or of property, are not properly cognizable 

by a court. '" Jd. (quoting Syl. Pt. 1. Stat ex reI. Lilly 1". Carler, 63 W.Va. 684, 60 S.E. 873 (1908)). 

Relying on the foregoing principles, the West Virginia Supreme COUl1 of Appeals declined to 

review a guardian ad litem's \\Tit of prohibition regarding a pre-adjudicatory improvement period 

when the adjudicatory hearing \vas already set. !d. 

The Order from \\hich Petitioners seek relief was entered on March 12,2019. [App. R. 38-

42]. Petitioners' motion, response, and reply expressly sought relief in the form of the indefinite 

suspension of Kaci Addison's deposition and an order from the Court prohibiting Respondent's 

counsel from acting in the manner alleged therein. [App. R. 28]. Petitioners further requested all 

further depositions be held in abeyance until a ruling by The Circuit Court of Logan County. [App. 

R.29]. No fUl1her relief was sought. [App. R. 7-8; 23-37]. During the January 25,2019, hearing 

counsel for Petitioners a\'erred that Petitioner would like to continue and complete discovery in this 

matter and, alternatively, that she would like the deposition of Ms. Addison permanently ceased. 

[Resp. A.R. 7:21-23: 9:9-14]. The Court Ordered that the "deposition of[K]aci Addison and other 

witnesses will take place at a neutral site." [App. R. 42]. On March 25, 2019, the deposition of 

Kaci Addison, Mary Ann Lane, and Marian Layne all occurred at a neutral site in Charleston, West 

Virginia. No problems arose during the course of the depositions, and they have nov\" been 
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completed. 

Accordingly, the present Petition for Writ of Prohibition is moot in that it presents an 

"abstract proposition[], the decision of vvhich vvould avail nothing in the determination of 

controverted rights of persons or of property, and [is] not properly cognizable by [this] [C]ourt. '" 

State ex ref. Tris/en K., supra. To wit: the Circuit Court of Logan County's refusal to enter a 

protective order delaying or otherwise indefinitely suspending the deposition of Petitioners' fact 

witnesses is of no consequence once the depositions have been taken without occurrence. 

Wherefore, Respondent Mark Endicott respectfully requests that this Honorable Court hold and 

find that the petition for \\Tit of prohibition is moot as to the failure to enter a protective order and 

dismiss the same. 

II. PETITIONERS DID NOT PROPERLY PRESERVE THEIR OBJECTIONS 
REGARDING SANCTIONS. 

It is \\ell-established in West Virginia la\v that "[a]ny party may avail himself of any elTor 

appearing on the record, by \vhich he is prejudiced, pl'oYided he objects or excepts on the record 

to the action of the court complained of." W.Va. Code § 56-6-35 [1923] (emphasis added). This 

Court has long applied § 56-6-35 \vhen revie\ving petitions for \\Tit of prohibition. See Harmon r. 

Spurlock, 121 W.Va. 633, 5 S.E.2d 797 (1939). In Harmol7, the Court specifically held that the 

order in issue \vas part of the record and that "[n]o objection \\"as taken to it and no exception is 

contained in any formal bill of exceptions, certificate in lieu of a formal bill, or in the order itself." 

Further, Rule 24.0 1 (c) of the \,-Vest Virginia Trial Court Rules provides that 

counsel responsible for the preparation and presentation of an order 
may submit the original of the proposed order to the judicial officer 
\vithin eleven (11) days, \\ith a copy to opposing counsel along with 
a notice to note objections and exceptions to the order within five (5) 
days after receipt of the proposed order [ ... ] Opposing counsel shall 
notify the presiding judicial offIcer, in writing, of his or her approval 
of or objection to the order or any potion thereof. 
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W.Va. T.C.R., Rule 24.01(c). 

In the event counsel has any objections regarding the wording or 
content of a proposed order, counsel shall have the affirmative duty 
of contacting the preparer thereof before contacting the judicial 
official in an effort to seek resolution of a conflict. If the conflict 
cannot be resolved in this manner, counsel having an objection shall 
promptly submit a proposed order to the judicial officer and opposing 
counsel as set forth in subjection (c) along vvith a letter to the judicial 
officer, indicating a reason for the change(s). 

\V.Va. T.C.R., Rule 24.01(d). 

Petitioners did not make any record of an objection or exception to the awarding of sanctions 

in this matter, either in their written submissions to the circuit court or during oral argument before 

the circuit court. [App. R. 2-22; Resp. A.R. 1-32]. Indeed, Petitioners requested and received the 

hearing transcript for the January 25, 2019, circuit cou11 hearing and chose to omit the same from 

their Appendix Record. It is readily apparent this omission was intended to conceal Petitioners' 

failure in this regard. Further, Petitioners received the proposed order prepared by Respondent's 

counsel on sufficient notice pursuant to W.Va. T.C.R. 24.01 and failed to take exception or 

objection to the language of the order itself. 

Accordingly, Petitioners have \yaived their ability to "avail [themselves] of any error 

appearing on the record, by \\hich [they allege they are] prejudiced, [as they failed to] object!] or 

except!] on the record to the action of the court complained of." W.Va. Code § 56-6-35. 

Wherefore, Respondent Mark Endicott respectfully prays that this Honorable Court dismiss 

Petitioners' \\Tit of prohibition as untimely and improperly founded. 

III. PROHIBITION IS NOT A PROPER REMEDY FOR PRETRIAL RULINGS ON 
DISCOVERY. 

Specifically regarding pretrial discmery matters, this Court has held "[i]n the absence of 

compelling evidence of irremediable prejudice, a writ of prohibition will not lie to bar a trial based 
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upon the judge's pretrial ruling on a matter of evidentiary admissibility [or pretrial discovery]." Syl. 

Pt. 4, Policarpio v. Kaufman, 183 W.Va. 258, 395 S.E.2d 502 (1990). More generally, it is ,veIl 

established that "[t]he extraordinary remedy of writ of prohibition is to be used sparingly. 

Moreover, a writ of prohibition is not a device designed to COlTect a simple abuse of a circuit court's 

discretion. A writ of prohibition H·illnol issue to prevent a simple abuse of discretion by a trial 

comi. It ,vill only issue where the trial court has no jurisdiction or having such jurisdiction exceeds 

its legitimate pO\vers." State ex reI. Almond\'. J\1Zlrkensky, 238 W.Va. 289 (2016) (emphasis added). 

"The Supreme Couri of Appeals ,viII use prohibition in a discretionary ,yay to correct only 

substantial. clear-cut, legal errors ·plainly in contravention of a clear statutory, constitutionaL or 

common la'\ mandate which may be resolwd independently of any disputed facts and only in cases 

where there is a high probability that the trial \\ill be completely reversed ifthe error is not corrected 

in advance." Jd. 

Petitioner's \\Tit fails to allege that the circuit court exceeded jurisdiction or that the issues 

therein \\·ill result in reversal of the trial if the alleged errors are not corrected. Rather, Petitioner 

attempts only to reargue matters that were in the Circuit Couri of Logan County's discretion to 

decide. As such, petitioner's \\Tit is improper and should be denied by this court. Accordingly, 

Respondent Mark Endicott respectfully prays that this Honorable Court find that prohibition is an 

improper remedy for the relief Petitioners seek. Assuming, arguendo, that this Court determines 

that prohibition is a proper remedy, Petitioners' \\Tit nevertheless merits denial for the reasons set 

forth herein belo\\". 

IV. THE CIRCUIT COURT OF LOGAN COUNTY ACTED 'VITHIN ITS 
DISCRETION IN DENYING PETITIONERS' MOTION FOR PROTECTIVE 
ORDER AND A'VARDING SANCTIONS. 

Initially, Respondent notes that Petitioners rely upon the improper standard for review of 
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pretrial discovery determinations by a circuit court. Petitioners assert that the circuit court 

committed clear error and exceeded its power in contravention of Rules 26 and 30 of the West 

Virginia Rules of Civil Procedure. This is not the proper question for this Court. "The [ ... J West 

Virginia Rules of Civil Procedure allocate significant discretion to the trial court in making [ ... J 

procedural rulings. Thus, rulings on [ ... J the appropriateness of a particular sanction for discovery 

violations are committed to the discretion of the trial court. Absent a few exceptions, this Court will 

review evidentiary and procedural rulings of the circuit court under an abuse of discretion standard." 

Gomez v. KCIl1aH1w Cllty. COJl1m'll, 237 W.Va. 451, 468,787 S.E.2d 904, 921 (2016). Likewise, a 

trial cour1's action in setting an a\vard pursuant to Rule 37(a)(4) of the West Virginia Rules of Civil 

Procedure "is subject to revie\v for an abuse of discretion." Goldstein r. Peacemaker Props. LLC, 

2019 W.Va. LEXIS 102, *29 (March 15, 2019). 

A. The Circuit Court did not abus~ its discretion in denying Petitioners' request 
for protectin order. 

Policarpio r. Ka ujiJl all , 183 W.Va. 258, 395 S.E.2d 502 (1990), cited by Petitioners, 

expressly set for1h the proper manner for a deponent to suspend a deposition to seek a protective 

order and for a deposing par1y to move to compel a deposition. 

It is clear from the language of Rule 30(b) that it is the court that makes 
the decision to terminate a deposition upon application by the 
deponent. The appropriate initial procedure for a deponent \vho believes a 
deposition is being conducted improperly is to suspend the deposition under 
Rule 30e d) and promptly apply to the court for an order to terminate the 
deposition or limit its scope 

Policarpio, 183 W.Va. at 260,395 S.E.2d at 504 (emphasis added). 

Second, W.Va.R.Civ.P. 37(a)(I) provides that where a deponent 
refuses to ans\ver questions at a deposition, the party taking the 
deposition may move to compel answers. One obvious reason for 
this remedy is that the party seeking the deposition should not be 
without a means of relief. Othenvise, the deponent by delaying the 
filing of a Rule 30s) motion, could frustrate the other party's ability 
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to obtain prompt discovery. 

Id. Policarpio came before this Court on a writ of prohibition following the circuit court's denial 

of a motion for protective order by a deponent and grant of a motion to compel by opposing counsel 

seeking the deposition. The deponent and his counsel unilaterally canceled a deposition, asserting 

that it \vas being conducted so as to harass, embanass, humiliate, and annoy. Counsel for the 

deponent stated that if plaintiffs counsel wanted to continue the deposition he could "take us to 

court." Applying the foregoing standards, this COUli held that the deponent "was subjected to one

half day's questioning \\hich included some heated interchange, but this does not rise to the 

unreasonable standard set forth in the rules." Id., 183 W.Va. at 261, 395 S.E. 2d at 505. As such, 

this Court determined that the circuit court did not deprive the deponent of due process and did not 

exceed its legitimate powers in granting the motion to compel or in finding no reasonable cause for 

termination of the deposition. Id. 

Policarpio squares perfectly with the facts before the Court in the case sub j1ldice. Initially, 

Petitioners' counsel instructed their client not to respond to deposition questions. [Resp. A.R. 57]. 

Thereafter, over the suggestion of Respondent's counsel that the parties contact the circuit court 

judge, counsel for Petitioners unilaterally terminated the deposition. [Resp. A.R. 57-58]. T\yo 

woeeks following the cessation of the deposition, Petitioners requested relief from the circuit court. 

[App. R. 37]. Petitioner clearly failed to comply \\ith Rule 30(b) by terminating the deposition 

without approval from the court. W.Va. R. Civ. P., Rule 30; Policarpio, s1Ipra. 

Thereafter, counsel for Respondent filed a response, motion to compeL and motion for 

sanctions. [App. R. 56]. The motion was filed to encourage the continuance of discovery, to 

prohibit undue delay by Petitioners, and to request sanctions pursuant to Rule 37(a)(4) of the West 

Virginia Rules of Civil Procedure. [App. R. 48-54]. The Circuit Court of Logan County, follo\\ing 
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submission of motions and oral argument, determined that Petitioners improperly, unilaterally 

terminated a deposition; that Petitioners' counsel made a multitude of improper objections during 

the deposition itself; that Petitioners' actions were taken to evade and prolong discovery; and that 

fees and costs pursuant to Rule 37(a)(4) \vere proper. [App. R. 38-42]. 

Petitioners cite no authority for the proposition that the circuit court abused its discretion in 

denying their request for a protective order. Indeed, the petition does not "contain an argument, 

exhibiting clearly the points of fact and law presented, the standard of review applicable, with 

citations to the authorities relied upon," nor does it "explain why the original jurisdiction relief 

sought is not available in any other court or cannot be had through any other process." W.Va. 

R.A.P., Rule 16(d)(7). Rather, Petitioners attempt to argue that Respondent follO\\"ed the improper 

procedure belO\\" and that the timing of Petitioners' motion was criticized by the circuit court, \\"hile 

the timing of Respondents' was not. These arguments are insufficient to support Petitioners' 

requested relief. 

Accordingly, Respondent respectfully request that this Court find that Petitioners' ,requested 

relief is both improper and unsupported by the evidence in this matter and deny the same. 

B. The Circuit Court did not abuse its discretion in awanling sanctions. 

Even assuming, argllendo, that Petitioners properly preserved their objections regarding 

sanctions, they again attempt to impose an improper standard of review. "The [ ... ] West Virginia 

Rules of Civil Procedure allocate significant discretion to the trial court in making [ ... ] procedural 

rulings. Thus, rulings on [ ... ] the appropriateness of a pal1icular sanction for discovery violations 

are committed to the discretion of the trial coul1. Absent a few exceptions, this Court will review 

evidentiary and procedural rulings of the circuit court under an abuse of discretion standard." 

Gomez 1'. Kall{m/7a Cll!Y. Comm'l1, 237 W.Va. 451,468,787 S.E.2d 904, 921 (2016). Like\\"ise, a 
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trial court's action in setting an award pursuant to Rule 37(a)(4) of the West Virginia Rules of Civil 

Procedure "is subject to review for an abuse of discretion." Goldstein v. Peacemaker Props, LLC, 

2019 W.Va. LEXIS 102, *29 (March 15,2019). 

Petitioners are, nevetiheless, COlTect that a party can avoid Rule 37 sanctions "by showing 

that [their] conduct was 'substantially justified' or that such award \vould be 'unjust.'" Shreve v. 

Warren Assoc., Inc., 177 W.Va. 600, 604, 355 S.E.2d 389, 393 (1987). Unfortunately for 

Petitioners, they made no such sho\ving, nor did they attempt to make any such showing before the 

Circuit Court of Logan County, either in their written submissions or their oral argument. [App. R. 

2-22; 23-37]: [Resp. A.R. 1-32]. It is only now, before this Court, that Petitioners seek to make 

such a showing. 

FurtheL the Circuit Couri of Logan County, in a clear utilization of its discretionary pO\VeL 

determined that Petitioners' counsel was not justified in her numerous, disruptive objections: her 

instruction to her client not to ans\\er a question posed to her: and her unilateral termination of a 

deposition \vithout consent of the court. [App. R. 38-42]. Petitioners cite no authority upon \\'hich 

this Couri can rely to determine that the circuit court abused its discretion in doing so. Rathel', 

Petitioners attempt to rehash the facts and circumstances before circuit court and hope for a different 

result. 

Accordingly, Respondent respectfully prays that this Honorable Court deny Petitioners' 

requested relief as it is both improper and unsupported by the evidence in this matter. 

C. The Circuit Court's award of sanctions did not prejudice Petitioners and the 
writ of prohibition is improper fo.' resolYing this matte ... 

Policarpio ,', Kaufman, supra, cited in the petition, stands for the proposition that a petition 

for \\Tit of prohibition is "ordinarily inappropriate in matters im'olving a trial court's pretrial ruling 

on discovery." 183 W.Va. at 261, 395 S.E. at 505. Petitioners relies on Ward 1'. Hill, 200 W.Va. 

1 1 



270, 275, 489 S.E.2d 24, 29 (1997) for the proposition that exceptions to the general rule exist. 

This reliance is misplaced in this matter, as Hill does not stand for the proposition that prohibition 

may lie to reverse a discretionary denial of a protective order or award of Rule 37(a) sanctions. 

Rather, Ward found that a \\Tit of prohibition is available only to conect clear legal enor. 200 W.Va. 

at 275, 489 S.E. 24. Specifically, in JYard, the clear legal error was the lower cOUli's permission 

of use of an expert vvitness in express violation of a settlement agreement. Id. The Court found that 

an exception to the general rule was merited because the need for judicial economy "namely, 

avoiding a second trial because of a high probability of reversal on appeal" merited availability of 

a \\Tit of prohibition. !d. Similar, naITO\\· exceptions have been made for clear legal error \\"here a 

discovery order involves probable il1\asion of confidential materials. See Slale e.Y reo United States 

Fidelity & GlIar. Co. v. Canady, 194 W.Va. 431,437,460 S.E.2d 677 (1995). There has been no 

exception to the general rule made \\"here a circuit judge denies a protective order seeking to suspend 

a party's om1 fact \\"itnesses' depositions in perpetuity. Nor has there been any such exception for 

sanctions granted pursuant to Rule 37(a). 

Fllliher, Petitioners cite no real, tangible prejudice. Petitioners celiainly ha\·e been assessed 

with the cost and fees of the deposition their counsel unilaterally terminated, as \yell as the cost and 

fees that such cancellation necessitated in the form of a motion to compel. However, this Court has 

recognized that a party is not prejudiced merely because a matter may result unfavorably for them. 

Sydenstricker , .. Mohan, 217 W.Va. 552,618 S.E.2d 561 (2005) ("Rule 403 was never intended to 

exclude relevant evidence simply because it is detrimental to one party's case.). Though 

'~l·denst"icker \\·as based in the West Virginia Rules of Evidence, its admonition applies equally 

\yell to discovery matters. 

Accordingly, Respondents respectfully request that this Honorable Court deny Petitioners' 
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requested relief. There has been no sho\ving sufficient to establish that a writ of prohibition is 

proper, nor has there been any tangible showing of prejudice. 

CONCLUSION 

Wherefore, based upon the foregoing, Respondent Mark Endicott respectfully prays that the 

Supreme CoUt1 of Appeals of West Virginia deny Petitioners' Writ of Prohibition. 

Stephen Ne\ #7756) 
Amanda 1. Taylor (# 635) 
The La\\ Office of Stephen P. Ne\y 
114 Main Street 
Beckley, West Virginia 25801 
(304) 250-6017 

Respectfully submitted, 

RESPONDENT MARK ENDICOTT 
by counsel, 
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CERTIFICATE OF SERVICE 

COMES NOW Amanda J. Taylor, as counsel for petitioner, and hereby certifies that a true 

and accurate copy of the foregoing Respondent's Brief and Respondent's Appendix Record were 

served upon counsel for Petitioner on this 26th day of April, 2019 via U.S. Mail as follo\vs: 

Anna F. Ballard 
Pullin, Fowler, Flanagan, Brmvn & Poe, PLLC 
James Mark Building 
901 Quarrier Street 
Charleston, WV 25301 
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