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I. QUESTION PRESENTED 

Whether the Circuit Court of Logan County abused its discretion, committed clear error, 

and exceeded its authority when it sanctioned the undersigned counsel under Rules 30 and 37 of 

the West Virginia Rules of Civil Procedure and denied Petitioner's request for protective relief 

under Rules 26 and 30 of the West Virginia Rules of Civil Procedure after Petitioner suspended a 

. deposition to· ~ek protective relief-from the Circuit Court concerning opposing counsel's 

incessant harassment of Petitioner's counsel and unreasonably repetitive questioning during the 

deposition. 

II. STATEMENT OF THE CASE 

The underlying Plaintiff, Mark Endicott, filed this action in March 2018 alleging his 

employment at Logan-Mingo Area Mental Health was wrongfully terminated after Plaintiff 

refused to use his own vehicle to transport consumers. Pertinent to the instant Petition, on 

December 19, 2018, Stacy Fragile, counsel for Plaintiff, began to depose fact witness Kaci 

Addison at the law office of Defendants' counsel, Anna Ballard, at Pullin, Fowler, Flanagan, 

Brown & Poe, 901 Quarrier Street, Charleston, West Virginia. Defendant Mary Ann Lane, 

Logan-Mingo Area Mental Health employee, was also present. Plaintiffs co-counsel, Stephen 

New, was present at a portion of the deposition. Ms. Addison is an employee at Logan-Mingo 

Area Mental Health. 

During the deposition, Ms. Fragile asked Ms. Addison multiple times whether consumers 

were transported by individual employees of Logan-Mingo Area Mental Health before 2016. 

Each time, Ms. Addison responded that she could not remember. Thus, defense counsel objected 

to the repetitive, unreasonably duplicative questioning, as follows: 
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Ms. Fragile: How long have direct care staff transported them, the 
consumers, in personal vehicles? 
Ms. Addison: I couldn't name a specific date 
Ms. Fragile: Can you give me a general year? 
Ms. Addison: Not with 100 ... 
Ms. Fragile: Did they start in 2016? 
Ms. Ballard: I'm just going to object to the form; it's been asked and 
answered. She said she doesn't know. 
Ms. Fragile: To your best recollection, did they start in 2016? 
Ms. Ballard: Same objection. 
Ms. Fragile: You can answer. 
Ms. Ballard: You can answer. 
Ms. Addison: I don't know with 100 percent certainty when they ... 
Mr. New: Here you go, Stacey. 
Ms. Fragile: When you started - you started in 2012? 
Ms. Addison: Yes. 
Ms. Fragile: Were they in use then, personal vehicles? 
Ms. Ballard: Objection to the form. 
Ms. Addison: I don't remember. 
Ms. Fragile: You didn't provide transportation? 
Ms. Addison: No, I don't personally. 
Ms. Fragile: When you begin supervising direct care staff or the 
behavior support professionals, were they in use then in 2012? 
Ms. Addison: When I took over for behavior support professionals 
and service coordinators, I can't - I don't know because I wasn't - I 
didn't look at that part of it. 
Ms. Fragile: When you - in 2012 - from 2012 to 2015 you were a 
behavior support professional and you had your team meetings that 
we discussed earlier, and in those team meetings you testified direct 
staff members were in those team meetings? 
Ms. Addison: Yes. 
Ms. Fragile: Were direct care staff members driving consumers in 
their personal vehicles during that time? 
Ms. Addison: The team meetings were held at the day habilitation 
site so they didn't have to transport them. They were already there. 
Ms. Fragile: I understand that. What I'm saying is as part of their 
jobs and part of that team meeting you said you went over what the 
goal was, what the plan was, to facilitate those plans, were direct care 
staff personnel driving consumers in personal vehicles during that 
time? 
Ms. Addison: I would have to look at their individual program plans 
to answer that. 
Ms. Fragile: So you don't remember for anyone during that --

2 



Ms. Addison: Back at that time, no. 
Ms. Fragile: For - so for three years, you don't know how consumers 
were getting transported? 
Ms. Addison: I would have to look at each individual program plan 
because it's based on consumer. It's based on their wants, their 
needs. There is not one --
Ms. Fragile: You don't know of any though that were transported by 
personal vehicle? 
Ms. Addison: I don't remember. 
Ms. Fragile: All right. When - you said you developed health and 

-- safety goals, correct? - When -you were a behavior support
professional and you worked in the team and you worked on health 
and safety goals? 
Ms. Addison: We worked on habilitation goals. We trained on 
general health and safety topics such as their fine motor skills, if they 
would need more supports. 
Ms. Fragile: What was the training about transporting them? Was 
there training on - Was there training on transporting them? If you're 
in that group, was there training on transporting the consumer? 
Ms. Addison: No because we trained on the habilitation goals, so this 
might be rhetorical, but, for example, if the consumer wanted to learn 
how to pour a cup of coffee, that's the kind of training goals that we 
wrote and trained on. 
Ms. Fragile: So there weren't training goals for a person riding in a 
vehicle? There wasn't safety concerns for a consumer riding in a 
vehicle? 
Ms. Ballard: Object to the form. 
Ms. Addison: That - for my consumers there have been some that 
had like a seat belt training program. 
Ms. Fragile: So were those consumers that you are remembering, 
were those consumers transported in individual vehicles? 
Ms. Ballard: I'm just going to object, and I'm going to - and I'm 
sorry. I'm going to instruct her not to answer. She has said she 
doesn't remember 16 times. I don't want her - and I don't think 
you do either --

App. R. at 91-92. 1 Up to this point, only Ms. Fragile had been asking questions. However, Mr. 

1 The previously filed Petition for Writ of Prohibition did not contain pinpoint citations to the Appendix Record. 
This Amended Petition cites to pages in the Appendix Record. No substantive changes to the Petition have been 
made. 
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New abruptly interjected, speaking out of tum and yelling and acting violently. The following 

exchanges occurred: 

Mr. New: Get the judge. Get the judge on the phone. It's 12:15. 
Ms. Ballard: Steve-
Mr. New: You're putting - you're putting - put this on the record, 
you're putting - I've sat here about 15 minutes-
Ms. Ballard: Please, don't yell at me. 
Mr. New: I'm not yelling - you're recording this, Magda? 
Ms. Ballard: Please don'-t yell at me. 
Mr. New: Are you recording this because I'm not -
Ms. Ballard: Steve-
Mr. New: -- yelling. You're lying and the record will reflect-
Ms. Ballard: Steve, your finger is in my face. Please stop yelling at 
me. 
Mr. New: I'm across the table. 
Ms. Ballard: Steve, I'm not doing this if you are going to yell at me. 
Please stop. 
Mr. New: Hang on. 
Ms. Ballard: No. 
Mr. New: You're now on video because I'm not going to be 
improperly accused of yelling at you. I'm two feet away from you. 
Ms. Ballard: Steve, please put your phone down and please stop 
yelling. 
Mr. New: No. I'm not going to. You're putting speaking objections 
on the record which are entirely improper under the West Virginia 
Rules of Civil Procedure. 
Ms. Ballard: Are you mocking me? 
Mr. New: No. 
Ms. Ballard: This deposition is over. Thank you. I've never been 
treated like this before. This is ridiculous. 
Mr. New: You're putting - hang on. 
Ms. Ballard: Stop videoing me, please. Steve, stop videoing me. 

App. R. at 92-93. Counsel for Petitioner suspended the deposition to seek an order from the 

Circuit Court regarding Mr. New's harassment. The exchange was also recorded by the Court 

Reporter. App. R. at Audio CD at approximately 1:26: 12 (recorded by the court reporter on 

December 19,2018). 
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Mr. New's harassment continued long after Petitioner's counsel pled in good faith with 

Mr. New to stop yelling. App. R. at 93-94. During the exchange, the receptionist down the hall 

from the conference room where the deposition was held heard Mr. New shouting and phoned 

the firm administrator to check and see that everyone was safe. Likewise, an attorney in an 

adjacent conference room heard the shouting and checked to see what was going on. Mr. New's 

-- irrational, belligerent behavior upset-the deponent,-Ms. Addison, who began to--cry after the 

shouting started and she moved to another room. Mr. New also caused emotional distress to the 

undersigned attorney. 

The undersigned counsel requested the audio recording from the court reporter, who 

refused to provide it and stated she deleted the recording. After serving a subpoena on the court 

reporter, however, the court reporter retained counsel and required the undersigned counsel to 

sign a waiver before disclosing the recording on January 2, 2019. App. R. at Audio CD at 

approximately 1:26:12 (recorded by the court reporter on December 19, 2018); App. R. at 1. Mr. 

New initially refused to disclose the video he recorded on his telephone. 

After suspending the deposition and after receiving the transcript and recording to 

support a motion, the undersigned counsel filed a Motion for Protective Order on January 4, 

2019. App. R. at 23-37. The Motion sought to terminate Kaci Addison's deposition due to Mr. 

New's bully tactics, citing Rules 30(d)(3) and 26(c) of the West Virginia Rules of Civil 

Procedure and West Virginia Standards of Professional Conduct § 1.A.1. On January 29, 2019, 

Petitioner received Plaintiffs response pleading titled Response to Defendants' Motion for 

Protective Order and Plaintiff's Motion to Compel Depositions and Motion for Sanctions, in 

which Petitioner characterized the undersigned counsel's objections as improper speaking 
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objections and sought sanctions against Petitioner's attorney. App. R. at 43-88. On February 21, 

2019, Petitioner filed its Reply and attached the signed statements of Mary Anne Lane and Kaci 

Addison, as well as an affidavit signed by Meredith Aliff, the receptionist at the undersigned 

counsel's office who witnessed Mr. New's behavior. App. R. at 2-22. 

On February 25, 2019, the Circuit Court heard argument on said pending motions and 

-ruled that Petitioner's Motionjor Protective Order was untimely and that sanctions should be

entered against the undersigned counsel. On March 12, 2019, the Court entered an Order 

memorializing its verbal rulings. App. R. at 38-42. Specifically, the Court denied Petitioner's 

Motion for Protective Order, granted Plaintiffs Motion to Compel, and granted Plaintiffs 

request for sanctions in the amount of$4,467.32. 

III. SUMMARY OF ARGUMENT 

The Circuit Court substantially abused its discretion when it denied Petitioner's Motion 

for Protective Order and then proceeded to sanction Petitioner's counsel when Petitioner's 

counsel-not opposing counsel-followed the proper procedure for seeking protective relief, 

namely from Mr. New's violent and aggressive behavior. Pursuant to Rule 30(d) of the West 

Virginia Rules of Civil Procedure, counsel for Petitioner suspended the deposition and sought 

relief from the Circuit Court. Conversely, upon taking issue with the undersigned's objections, 

Mr. New proceeded to harass and yell at the undersigned counsel, upsetting the deponent and 

causing serious concern to others inside and outside the room and in rooms adjacent. Rather than 

follow the West Virginia Rules of Civil Procedure, West Virginia Standards of Professional 

Conduct, and common decency, Mr. New caused an unnecessary disruption to the parties and 

bystanders. 
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Ruling on Petitioner's Motion for Protective Order, the Circuit Court chastised the 

undersigned counsel for not seeking a protective order sooner. The Circuit Court then awarded 

relief to Plaintiff when Plaintiff failed to follow the same steps for which the Circuit Court had 

just chastised Petitioner for not following. The Circuit Court was clearly wrong for finding that 

Petitioner's Motion for Protective Order was without merit and not timely. Even if the 

Petitioner's Motion was not timely and lacked merit, the eircuit Court certainly-exceeded its-

authority and abused its power in sanctioning Petitioner's counsel when the undersigned 

counsel's actions were substantially justified. Petitioner's counsel followed Rule 30(d) while 

opposing counsel not only failed to do so, but opted to behave in an unprofessional and violent 

manner. 

IV. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Pursuant to the criteria set forth in Rule 19 of the Rules of Appellate Procedure, 

Petitioner believes that the decision process would be significantly aided by oral argument, as it 

would allow the parties to further address the arguments presented in this matter and to respond 

to questions of the Court regarding issues related to the Circuit Court's clear error and substantial 

abuse and overstep of power. 

V. ST ANDARD OF REVIEW 

"The writ of prohibition shall lie as a matter of right in all cases of usurpation and abuse 

of power, when the inferior court has no jurisdiction of the subject-matter in controversy, or, 

having such jurisdiction, exceeds its legitimate powers." W.Va. Code § 53-1-1; see also syl. pt. 

1, Crawford v. Taylor, 138 W.Va. 207, 75 S.E.2d 370 (1953). In that regard, this Honorable 

Court, speaking through Justice Cleckley, has held: 
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In detennining whether to entertain and issue the writ of 
prohibition for cases not involving an absence of jurisdiction but 
only where it is claimed that the lower tribunal exceeded its 
legitimate powers, this Court will examine five factors: (1)Whether 
the party seeking the writ has no other adequate means, such as 
direct appeal, to obtain the desired relief; (2) whether the petitioner 
will be damaged or prejudiced in a way that is not correctable on 
appeal; (3) whether the lower tribunal's order is clearly erroneous 
as a matter of law; (4) whether the lower tribunal's order is an oft 
repeated error or manifests persistent disregard for either 
procedural or substantive law; and (5) whether-the lower tribunal's -
order raises new and important problems or issues of law of first 
impressions. 

Syl. pt. 4, State ex reI. Hoover v. Berger, 199, W. Va. 12,483 S. E. 2d 12 (1996); syl. pt. 2, State 

ex reI. State v. Sims, 240 W. Va. 18, 807 S.E.2d 266 (2017). "These factors are general 

guidelines that serve as a useful starting point for detennining whether a 

discretionary writ of prohibition should issue." Syl. pt. 4, Hoover, 199, W. Va. 12,483 S. E. 2d 

12; syl. pt. 2, Sims, 240 W. Va. 18,268,807 S.E.2d 266. 

The party seeking the writ is not required to satisfy all five factors but "it is clear that the 

third factor, the existence of clear error as a matter of law, should be given substantial weight." 

Syl. pt. 4, Hoover, 199, W. Va. 12,483 S. E. 2d 12; syl. pt. 2, Sims, 240 W. Va. 18,268, 807 

S.E.2d 266. Although "[ a] writ of prohibition will not issue to prevent a simple abuse of 

discretion by a trial court", in situations where a trial court has exceeded its legitimate powers 

and there is "no plain, speedy, and adequate remedy in the ordinary course of law" then "the 

remedy by appeal is usually deemed inadequate" and "prohibition is allowed." See syl. pt. 1, 

State ex reI. Thrasher Eng'g, Inc. v. Fox, 218 W. Va. 134, 624 S.E.2d 481 (2005)(holding: 

"A writ of prohibition will not issue to prevent a simple abuse of discretion by a trial court."); 

see also Hoover, 199 W. Va. at 21, 483 S.E.2d at 21 (holding prohibition appropriate where 
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"petitioner has no plain, speedy, and adequate remedy in the ordinary course of law."). 

"A writ of prohibition is available to correct a clear legal error resulting from a trial 

court's substantial abuse of its discretion in regard to discovery orders." Syl. pt. 1, State Farm 

Mutual Automobile Insurance Co. v. Stephens, 188 W.Va. 622,425 S.E.2d 577 (1992); syl. pt. 3, 

State ex ref. McCormick v. Zakaib, 189 W.Va. 258,430 S.E.2d 316 (1993); syl. pt. 2, State ex 

reI:- US--:-Fidelity-and Guar. Go. v. Canady, 194 W.Va. 431,-460 S.E.2d 697 (1995}: This Court-

has further explained: "Although most discovery orders are interlocutory and reviewable only 

after final judgment, in certain circumstances involving a purely legal issue, a clear cut error, 

inadequate alternate remedies and judicial economy issues, this Court may issue a writ of 

prohibition when a circuit court abuses its discretion with regard to discovery." State ex ref. 

Ward v. Hill, 200 W. Va. 270, 275, 489 S.E.2d 24, 29 (1997). 

VI. ARGUMENT 

A. THIS HONORABLE COURT SHOULD GRANT THE REQUESTED WRIT As THE 

CIRCUIT COURT'S RULING DEl\rvING PETITIONER'S MOTION FOR PROTECTIVE 

ORDER AND GRANTING SANCTIONS AGAINST THE PETITIONER Is CLEARLY 

ERRONEOUS, PETITIONER Is PREJUDICED By THE SANCTIONS, AND 

PETITIONER HAs No OTHER ADEQUATE MEANS To OBTAIN RELIEF. 

This Honorable Court should grant the requested writ of prohibition for three reasons. 

First, the Circuit Court was clearly erroneous when it denied Petitioner's Motion for Protective 

Order for being untimely under Rule 30( d), yet granted Plaintiff relief when Plaintiff completely 

disregarded the procedures required under Rule 30(d). The Court's inconsistent and disparate 

application of the law in this instance is not only clearly erroneous, but a substantial abuse of 

power. Second, the Circuit Court substantially abused its power in awarding sanctions when 

Petitioner's counsel was substantially justified in advising the witness not to answer a repetitive 
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question and suspending the deposition following Mr. New's outburst. Third, Petitioner is and 

will continue to be prejudiced by the sanctions. The sanctions not only prejudice Petitioner 

monetarily, but also the sanctions effectively grant opposing counsel a license to continue to 

behave aggressively, unruly, and violently during the pendency of this litigation. Petitioner 

likewise has no other adequate means of relief. 

i. -- THE CIRCUIT COURT COMMITTED CLEAR ERROR AND ExeEEDED ITS

POWER IN GRANTING PLAINTIFF'S REQUEST FOR SANCTIONS WmLE 

DENYING PETITIONER'S REQUEST FOR PROTECTIVE RELIEF IN 

CONTRAVENTION OF RULES 26 AND 30 OF THE WEST VIRGINIA RULES OF 

CIVIL PROCEDURE 

The Court clearly erred in granting Plaintiffs relief when Plaintiff alleged that 

Petitioner's counsel was making improper speaking objections, yet Plaintiff's counsel failed to 

follow the proper procedure for seeking relief with the Court. 

Under Rule 30( d)(3) of the West Virginia Rules of Civil Procedure, 

At any time during the taking of the deposition, on motion of a 
party or of the deponent and upon a showing that the examination 
is being conducted in bad faith or in such manner as unreasonably 
to annoy, embarrass, or oppress the deponent or party, the court in 
which the action is pending or the circuit court of the county where 
the deposition is being taken may order the officer conducting the 
examination to cease forthwith from taking the deposition, or may 
limit the scope and manner of the taking of the deposition as 
provided in Rule 26(c) .... Upon demand of the objecting party or 
deponent the taking of the deposition shall be suspended for the 
time necessary to make a motion for an order. The provisions of 
Rule 37(a)(4) apply to the award of expenses incurred in relation to 
the motion. 

W. Va. R. Civ. P. 30. This Court has explained in syllabus, "[t]he appropriate initial procedure 

for a deponent who believes a deposition is being conducted improperly is to suspend the 

deposition under Rule 30(d) ofthe West Virginia Rules of Civil Procedure and promptly apply to 
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the court for an order to tenninate the deposition or to limit its scope." Syl. pt. 1, Policarpio v. 

Kaufman, 183 W. Va. 258, 258-59, 395 S.E.2d 502, 502-03 (1990). 

Here, if Plaintiff thought that the undersigned counsel was objecting improperly, all he 

had to do was suspend the deposition and seek relief from the Court under Rule 26( c), such as an 

order prohibiting certain objections to certain topics. Instead, counsel for Plaintiff did not 

suspend-the deposition for "the time-necessary to -make a-motion for an order'~nd did not-

"promptly apply to the court," but rather persisted in harassing the undersigned counsel until 

Petitioner suspended the deposition, and then waited over a month before filing motions. On the 

other hand, Petitioner's counsel pleaded in good faith for Mr. New to stop his behavior before 

suspending the deposition for the time necessary to file the Motion for Protective, including time 

necessary to obtain the transcript and recording from the court reporter. The transcript, recording, 

and statements clearly demonstrate Mr. New's violent, aggressive behavior. The transcript 

clearly shows that Ms. Fragile asked Ms. Addison for the same infonnation eleven times. 

Petitioner timely filed and properly supported the Motion, and the Circuit Court was clearly 

wrong for finding otherwise. 

Moreover, the Circuit Court had no issue with Plaintiff taking over a month to file his 

motions. The Court erroneously and arbitrarily applied a stringent time standard to the Petitioner 

that did not account for holidays or the time necessary to obtain the transcript and recording. On 

the other hand, to the Plaintiff, the Court applied no time standard whatsoever and granted 

extraordinary relief, rewarding outrageous behavior. To the Petitioner, the Circuit Court applied 

a time standard; to the Plaintiff, the Court did not. The Circuit Court's extraordinary ruling 

warrants extraordinary relief. 
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ii. THE CIRCUIT COURT SUBSTANTIALLY ABUSED ITS POWER IN AWARDING 

SANCTIONS AGAINST PETITIONER WHEN PETITIONER WAS JUSTIFIED IN 
ORDERING A WITNESS NOT To ANSWER A QUESTION AND PETITIONER 

WAS JUSTIFIED IN SUSPEl\T])ING THE DEPOSITION 

Assuming arguendo that the Circuit Court's denial of Petitioner's request for protective 

relief is not a clear error or substantial abuse of authority, the Circuit Court's issuance of 

sanctions against Petitioner certainly is. Under Rule 30(d)(3), Petitioner was clearly allowed to 

suspend the deposition after it became clear that the examination was being conducted 

unreasonably and after Mr. New began shouting and disrupting the office of Petitioner's counsel. 

It is entirely possible that had Mr. New not started his behavior, the matter could have been 

resolved. Before Mr. New entered the deposition, Ms. Fragile and Petitioner's counsel were 

working together, as they had the entire case, and were treating one another professionally. Ms. 

Fragile is an experienced attorney who was taking the deposition, and did not need Mr. New's 

assistance. He chose to interject himself. Had Mr. New not started his aggressive behavior, the 

matter could have been handled, and the deposition would have proceeded. 

Notwithstanding, the Circuit Court awarded sanctions against Petitioner. 

Under Rule 37(a)(2), 

If a deponent fails to answer a question propounded or submitted 
under Rule 30 or 31 ... the discovering party may move for an 
order compelling an answer . . . . The motion must include a 
certification that the movant in good faith has conferred or 
attempted to confer with the person or party failing to make the 
discovery in an effort to secure the information or action without 
court action. When taking a deposition on oral examination, the 
proponent of the question may complete or adjourn the 
examination before applying for an order. 

W. Va. R. Civ. P. 37. Put simply, "Rule 37(a)(2) of the West Virginia Rules of Civil Procedure 
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provides that where a deponent refuses to answer questions at a deposition, the party taking the 

deposition may move to compel answers." Syl. pt. 2, Policarpio v. Kaufman, 183 W. Va. 258, 

259,395 S.E.2d 502,503 (1990). Under Rule 37(a)(4)(A), 

If the motion is granted, the court shall, after affording an 
opportunity to be heard, require the party or deponent whose 
conduct necessitated the motion or the party or attorney advising 
such conduct or both of them to pay to the moving party the 
reasonable expenses incurred in obtaining the order, including 
attorney's fees, unless the court finds that the motion was filed 
without the movant's first making a good faith effort to obtain the 
discovery without court action, or that the opposing party's 
answer, response, or objection was substantially justified, or 
that other circumstances make an award of expenses unjust. 

W. Va. R. Civ. P. 37. This Court has highlighted that a party can avoid Rule 37 sanctions "by 

showing that his conduct was 'substantially justified' or that such an award would be 'unjust.'" 

Shreve v. Warren Assoc., Inc., 177 W. Va. 600, 604, 355 S.E.2d 389,393 (1987). 

Here, the Circuit Court substantially abused its discretion and clearly erred in awarding 

sanctions when Petitioner's counsel was substantially justified in advising the witness not to 

answer a question that the witness had already answered numerous times. As quoted supra, 

Plaintiffs counsel Ms. Fragile asked Ms. Addison several times whether she knew when staff 

had begun transporting consumers in personal vehicles. App. R. at 91-92. Ms. Addison did not 

know the answer to the question. Id. Asking the same question a different way many times is 

unreasonable, oppressive, and annoying, which is disallowed under Rule 30(d)(3) and which 

provided Petitioner's counsel a basis to instruct the witness not to answer. Defense counsel 

would have discussed the issue in a rational manner with Mr. new and Ms. Fragile, but Mr. New 

did not allow that to happen. 
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The Circuit Court substantially abused its power in awarding sanctions when Petitioner's 

counsel was substantially justified in suspending the deposition after Mr. New's violent, 

disruptive behavior. Up until Petitioner's counsel instructed Ms. Addison not to answer the 

oppressive and annoying series of questions, only Ms. Fragile had been asking questions. Indeed, 

it is customary that one attorney at a time be allowed to conduct a deposition. Contrary to this 

-unwritten rule, M1'~ New spoke-out-of-turn and beganyelling-at the undersigned counsel. Again, --

the undersigned counsel repeatedly asked Mr. New to behave reasonably and stop yelling. He did 

not, and his fit even carried through the walls and out into the lobby, where he eventually 

stormed out and left. The transcript, the recordings, and multiple signed statements attached to 

the Motion for Protective Order Petitioner filed in Circuit Court evidence Mr. New's behavior. 

App. R. at 30-36. The Circuit Court substantially abused its power and ordered that Petitioner be 

sanctioned. Considering that a question was asked several times and considering Mr. New's 

fitful behavior, Petitioner's counsel was substantially justified in instructing Ms. Addison not to 

answer the question and in suspending the deposition. In response to Mr. New's violent 

behavior, and the resultant emotional distress experienced by the undersigned counsel, the 

witness, and others, Petitioner suspended the deposition in accordance with Rule 30 of the West 

Virginia Rules of Civil Procedure. This Court should grant the writ. 

iii. PETITIONER Is PREJUDICED AND THERE Is No OTHER ADEQUATE REMEDY 

To TIMELY CURE SUCH PREJUDICE CONSIDERING THE NATURE OF 

OPPOSING COUNSEL'S ACTIONS AND THE EFFECT OF THE COURT'S ERROR 

AND ABUSE OF POWER 

Under West Virginia law, when "the petitioner has no plain, speedy, and adequate 

remedy in the ordinary course of law" then "the remedy by appeal is usually deemed inadequate 
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in these situations, and prohibition is allowed." Hoover, 199 W. Va. at 21, 483 S.E.2d at 21 

(1996). Discovery orders are interlocutory and not directly appealable. State ex reI. us. Fid. & 

Guar. Co. v. Canady, 194 W. Va. 431, 437,460 S.E.2d 677,683 (1995) see GMS Mine Repair & 

Maint., Inc. v. Miklos, 238 W. Va. 707, 798 S.E.2d 833 (2017). This Court has noted, "[a]lthough 

most discovery orders are interlocutory and reviewable only after final judgment, in certain 

circumstances involving a purely legal-issue, a clear cut error,-inadequate alternate remedies and -

judicial economy issues, this Court may issue a writ of prohibition when a circuit court abuses its 

discretion with regard to discovery." State ex reI. Ward v. Hill, 200 W. Va. 270,275,489 S.E.2d 

24, 29 (1997). 

The Respondent Circuit Court substantially abused its power and discretion in awarding 

sanctions and consequently made a clear legal error, misapplying Rules 30 and 37 of the West 

Virginia Rules of Civil Procedure, as outlined supra. The Circuit Court's issuance of sanctions, 

granting of Plaintiff's motion to compel, and denial of Petitioner's request for protective relief 

cannot be directly appealed and a writ of prohibition is the only adequate, speedy means of relief 

available to Petitioner. The Circuit Court failed to reprimand opposing counsel for outrageous 

behavior, reprimanded the undersigned in contravention of the West Virginia Rules of Civil 

Procedure, and effectively granted opposing counsel carte blanche for acting outrageously during 

the remainder of this litigation. Petitioner will be prejudiced if Petitioner and/or Petitioner's 

counsel is required to pay the sanctions and proceed to litigate this case with opposing counsel's 

unchecked hostility. Considering the need for timely relief from the Circuit Court's order and 

considering judicial economy, namely avoiding the need for future protective relief from 
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opposing counsel's unchecked tactics, Petitioner seeks relief forthwith. A writ of prohibition 

should issue here because Petitioner has no adequate remedy at law. 

VII. CONCLUSION 

Pursuant to Rule 30(d) of the West Virginia Rules of Civil Procedure, Petitioner 

instructed Ms. Addison not to answer a question and suspended the deposition for a time 

necessary-to mak-e-a motion to-the Circuit Court following Mr;- New's incessant harassment and -

violent behavior and following an unreasonably repetitious, oppressive, and annoying question. 

The Circuit Court nonetheless denied Petitioner's request for protective relief yet granted 

Plaintiffs motion for sanctions and motion to compel the deposition. The Circuit Court's holding 

clearly runs afoul of Rules 30 and 37 of the West Virginia Rules of Civil Procedure and evinces 

a substantial abuse of power. For the reasons stated herein, Petitioner prays this Honorable Court 

find that the Respondent substantially abused his discretion and committed clear error as a matter 

of law. Petitioner further prays this honorable Court grant any other such relief as this Court 

deems appropriate. 
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VERIFICA TION 

I, Anna F. Ballard, being first duly sworn, state that I have read the foregoing 

AMENDED VERIFIED PETITION FOR WRIT OF PROHIBITION; that the factual 

representations contained therein are true, except so far as they are stated to be on infonnation 

and belief; and that insofar as they are stated to be on infonnation and belief, I believe them to be 

true. 

Taken, subscribed, and sworn to before me this 4th day of April, 2019. 

My Commission expires: _--,--I--LI-=;i,--'-,-/-,d~O:.....J()",,-,-LJ...l...-__________ _ 

OFFICIAL SEAL 
NOTARY PUBLIC 

STATE OF WEST VIRGINIA 
Sarah M. Janey 
6 S)1vester Dr. 

Winfield, WV 25213 
My Commission Expires January 27, 2024 

Q)~fl2L~)/ 
Notary Public / ,I 



CERTIFICATE OF SERVICE 

The undersigned, counsel of record, does hereby certify that I served this "Amended 

Verified Petition for Writ of Prohibition" and this "Amended Appendix Record" on April 4, 2019, 

consistent with Rule 37 of the West Virginia Rules of Appellate Procedure, by having deposited a 

true copy thereof in the United States mail, postage prepaid, addressed as follows: 

Stephen P. New, Esq. 
P. O. Box 5516 

Beckley, WV 25801 
Counsel for Plaintiff 

Anna F. Ballard, WV State Bar No. 9511 
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