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III. AsSIGNMENTS OF ERROR 

As set forth in the foregoing "Statement of the Case," this matter is pending 

before this Honorable Court pursuant to an Order of Certification to the Supreme 

Court of Appeals of West Virginia from the United States District Court for 

Southern District of West Virginia, Charleston Division. As is set forth in the 

aforementioned Order, the certified questions presented in this matter remain 

unresolved by the United States District Court. Accordingly, the petitioner does not 

assign error to United States District Court and instead requests this Honorable 

Court to exercise its certified question jurisdiction pursuant to W. Va. Code §§ 51-

1A-1 et seq., to resolve the certified questions presented herein. 
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IV. STATEMENT OF THE CASE 

Petitioner adopts and incorporates by reference, the Sections I(a) and I(b) of 

the December 18, 2018 Order of Certification to the Supreme Court of Appeals of 

West Virginia from the United States District Court for Southern District of West 

Virginia, Charleston Division. [Appx., pp. 0137-0142]. Petitioner represents that 

the subject Order of Certification was jointly prepared by the parties and submitted 

to the United States District Court for Southern District of West Virginia, 

Charleston Division. 
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V.SUMMARYOFARGUMENT 

Petitioner, Marwan F. Saleh, M.D., respectfully requests this Honorable 

Court to answer the certified questions posed by the United States District Court 

for the Southern District of West Virginia, Charleston Division, in the negative. 

The questions presented in this case, stated simply are: (A) whether West Virginia 

recognizes a cause of action for preconception torts; and (B), whether an ectopic 

embryo is an unborn child under the West Virginia Wrongful Death Statute (W. Va. 

Code §55-7-5 and W. Va. Code §55-7-6). For reasons set forth in the Petitioner's 

Brief, West Virginia law does not provide for a cause of action for preconception 

torts, nor does West Virginia law recognize an ectopic or an extra-uterine embryo as 

a unborn child under the Wrongful Death Statute. 

Petitioner believes that this Court should consider Question B presented by 

the United States District Court first, which states: 

Does the term "person" as used in the West Virginia Wrongful Statute 
(W. Va. Code §§ 55-7-5 and 55-7-6) and interpreted in the Supreme 
Court of Appeals of West Virginia's opinion in Farley v. Sartin, 195 W. 
Va. 671, 466 S.E.2d 522, (1995), encompass an ectopic embryo/fetus? 

[Appx., pg. 0142]. Petitioner requests this Court to answer Question B in the 

negative on several grounds. First, the seminal case on this issue, Farley v. 

Sartin, 195 W. Va. 671, 466 S.E.2d 522, (1995), while recognizing a cause of action 

for an unborn child, irrespective of the unborn child's viability, explicitly limited its 

holding in Footnote 3 to "unborn children who are en ventre sa mere." Id. at 

Footnote 3. The Court, citing Black's Law Dictionary stated, "the phrase 'en ventre 
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sa mere' is defined as: 'In its mother's womb. A term descriptive of an unborn 

child.'" Id. Because Farley explicitly restricted its holding to an unborn child in 

utero, it necessary excludes extrauterine pregnancies, which is, by definition, an 

ectopic pregnancy. Because Baby Damron was not an unborn child who was en 

ventre se mere, but rather ectopic, it does not meet the requirements of Farley, thus 

Question B should be answered in the negative. 

In addition to the express limitations set forth in Farley, West Virginia Law, 

Federal case law and the law of other jurisdictions have repeatedly and consistently 

imposed a requirement that an unborn child be in utero before conferring 

personhood or other rights. In Roe v. Wade, 410 U.s. 113, 93 S. Ct. 705, 35 L. Ed. 

2d 147 (1973), the United States Supreme Court's formative opinion on viability vs. 

non-viability, Justice Blackmun's majority opinion considered only intrauterine 

pregnanCIes. Furthermore, there was at least a tacit recognition in Roe v. Wade 

that procedures necessary for savIng the life of the mother are outside of the 

viability vs. non-viability analysis entirely. This further underscores this Court's 

express distiniction set forth in Farley regarding the requirement for an unborn 

child to be in utero. Additionally, West Virginia has explicitly imposed, by statute, 

an in utero requirement for recognition of certain rights of a embryo/fetus under 

West Virginia law. Both the West Virginia's Pain-Capable Unborn Child Protection 

Act (W. Va. Code §16-2M-2(4» and the West Virginia Unborn Victims of Violence 

Act (W. Va. Code §61-2-30(c» require a embryo/fetus to be in utero to meet the 

statutes' definitions. 
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In other jurisdcitions, specifically Illinois, whose Wrongful Death Statute also 

confer rights to both viable and non-viable unborn children, which considered this 

issue in the context of an extra-uterine embryo, concluded that under Illinois law, a 

wrongful death cause of action does not arise until an embryo is implanted into the 

mother's womb. Finally, niether West Virginia nor any other jurisdiction has 

recognized a cause of action on behalf of an ectopic embryo/fetus. Based on this 

Court's express limitations set forth in Farley as well as the weight of the 

aforementioned authorities, West Virginia law does not recognize an extra-uterine 

embryo/fetus as an unborn child pursuant to Farley and the West Virginia Wrongful 

Death Statute. Accordingly, this Court should answer Question B in the negative. 

Because the United States District Court can resolve the underlying issues 

solely based on this Court resolving Quesiton B in the negative, Petitioner 

respectfully requests this Court to abstain from Question A, should it answer 

Question B in the negative. However, should this Court decide to consider Question 

A, the Court should also answer it in the negative. Question A states: 

Does West Virginia recognize a cause of action for pre-conception torts, 
that is, an action brought by or on behalf of a person for injuries 
alleged to have resulted from negligent acts or omissions which 
occurred prior to the person's conception? 

[Appx., pg. 0142]. Quite simiply, a preconception tort provides for a cause of action 

on behalf of a person that was not conceived at the time the alleged act or omission 

occurred. Typically, the alleged act or omission occurs to the person's parents or 

even earlie!' generations and the injury manifests after the conception of the person 
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bringing the cause of action. West Virginia law has not previously recognized a 

cause of action for pre-conception torts and the Court in Farley, explicitly chose not 

to address this area of the law. This Court should abstain from recognizing such a 

cause of action for several reasons. 

Recognition of preconception torts would dramatically expand the scope of 

tort liability to all West Virginians, including its medical providers, businesses, 

governmental agencies and citizens. Such a dramatic increase in the scope of tort 

liability would come with the attendant burdens and costs associated with such 

claims. Courts from other jurisdictions have recognized that such a novel cause of 

action that extends well beyond the traditional boundaries of the common law 

requires competing policy considerations best left for the legislature. In addition to 

an unprecedented increase in the scope of tort liability, judicial recognition of 

preconception torts is also unsound due to the potential long-latency periods 

between the alleged act or omission and the resulting injury. The time between the 

original harm and resulting injury may span years, decades or even generations. 

This latency period is not adequately addressed by statutes of limitation or statutes 

of repose. This is particularly true for actions invovling medical professional 

liability, where W. Va. Code §55-7B-4 provides two years from the date of injury to 

bring an action and/or requiring a cause of action to be brought more than ten years 

from the date of injury. This Court has recognized that the purpose of statutes of 

limitation is to avoiding the incovience which may result from the delay in asserting 

rights or claims. This Court has also recognized the purpose of a statute of repose is 
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to prevent stale claims where there is a distinct possibility of loss of relevant 

evidence and witnesses. The latency problem clearly posed by recognition of 

preconception torts make judicial recognition of such a cause of action unsound and 

best left addressed by the legislature. Based on the scope and latency issues, 

Petitioner submits that judicial recognition of preconception torts would be best left 

to the West Virignia Legislature. 

This Court has previously recognized that W. Va. Const. Art. VIII, §13, vests 

the Legislature and not the Court with the authority to alter or repeal West 

Virginia common law. This constitutional provision has been interpreted as 

enjoining the Court from making drastic changes to the common law. Because 

preconception torts were not recognized at common law, judicial recognition would 

represent the kind of drastic change to the common law vested solely in the West 

Virignia Legislature. Accordingly, this Court should refrain from judicial 

recognition of preconcpetions torts and defer to the West Virignia Legislature on 

this issue. Based on these reasons, this Court should answer Question A in the 

negative. 
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VI. STATEMENT REGARDING ORAL ARGUMENT 

Petitioner states that oral argument would be beneficial in this case as it 

involves interpretation of the West Virginia Law regarding claims permissible 

under the West Virginia Wrongful Death Act and the scope of tort liability for 

alleged negligence occurring prior to conception. Petitioner respectfully submits 

that this case satisfies the requirements of Rule 20 of the West Virginia Rules of 

Appellate Procedure, as it involves issues of first impression and fundamental 

public importance. Petitioner notes that this Court, in its February 13, 2019 

Order, stated that this matter will be scheduled for Oral Argument during the 

September 2019 term of the Court. 
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VII. ARGUMENT 

1. PRELIMINARY STATEMENT 

Petitioner, Marwan F. Saleh, M.D. submits his petitioner's brief with regard 

to the two certified questions submitted by the United States District Court for the 

Southern District of West Virginia, Charleston Division. Petitioner respectfully 

requests that this Honorable Court consider first, Question B of the United States 

District Court, which is: 

Does the term "person" as used in the West Virginia Wrongful Statute 
(W. Va. Code §§ 55-7-5 and 55-7-6) and interpreted in the Supreme 
Court of Appeals of West Virginia's opinion in Farley v. Sartin, 195 W. 
Va. 671, 466 S.E.2d 522, (1995), encompass an ectopic embryo/fetus? 

[Appx., pg. 0142]. Petitioner respectfully submits that this Court should refrain 

from answering Question A, which is: 

Does West Virginia recognize a cause of action for pre-conception torts, 
that is, an action brought by or on behalf of a person for injuries 
alleged to have resulted from negligent acts or omissions which 
occurred prior to the person's conception? 

[Appx., pg. 0142] if it answers Question B in the negative. 

2. WEST VIRGINIA DOES NOT RECOGNIZE A WRONGFUL DEATH CAUSE OF ACTION 
BROUGHT ON BEHALF OF AN ECTOPIC EMBRYO 

The elements of a claim for wrongful death under West Virginia law are set 

forth in W. Va. Code §§55-7-5 and 55-7-6 (hereinafter collectively referred to as 

"Wrongful Death Statute"). Section 5 provides: 

Whenever the death of a person shall be caused by wrongful act, 
neglect, or default, and the act, neglect or default is such as would (if 
death had not ensued) have entitled the party injured to maintain an 
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action to recover damages in respect thereof, then, and in every such 
case, the person who, or the corporation which, would have been liable 
if death had not ensued, shall be liable to an action for damages, 
notwithstanding the death of the person injured, and although the 
death shall have been caused under such circumstances as amount in 
law to murder in the first or second degree, or manslaughter .... 

(emphasis added). This Court addressed the definition of a "person" as used in the 

Wrongful Death Statute in the context of a claim asserted on behalf of an unborn 

child in Farley v. Sartin, 195 W. Va. 671, 466 S.E.2d 522, (1995). In Farley, the 

plaintiffs wife, who was over eighteen weeks pregnant, was killed in a motor 

vehicle accident with defendants' tractor trailer. Plaintiff brought a wrongful death 

claim on behalf of his unborn child. Defendants moved for and were granted 

summary judgment on grounds that the unborn child was not a "person" under the 

wrongful death statute because the unborn child was not viable. Plaintiff appealed, 

arguing that the issue of whether the unborn child had reached viability was a 

question of fact. This Court engaged in a lengthy analysis reviewing case law from 

West Virginia and other jurisdictions with respect to the viability requirement of an 

unborn child. Ultimately, the Court held that the term "person" as used in the 

West Virginia Wrongful Death Statute, encompasses a nonviable unborn child, and 

thus permits a cause of action for the tortious death of such child. Farley v. Sartin, 

195 W. Va. 671, 683, 466 S.E.2d 522, 534 (1995). This Court went on to state, " ... 

our holding in this case eliminates the need for trial courts to decide what often 

could be an extremely difficult factual question, i.e., whether the fetus was 'viable.'" 

Id. Importantly, the Supreme Court of Appeals limited its holding in Farley to 

10 



unborn children who are en ventre sa mere'! Id at Footnote 3. "In Black's Law 

Dictionary at 534, the phrase 'en ventre sa mere' is defined as: 'In its mother's 

womb. A term descriptive of an unborn child.'" Id. Any claim Respondent may bring 

premised on the Supreme Court's opinion in Farley is foreclosed by the fact that the 

holding was limited to unborn children who are en ventre sa mere, i.e. intrauterine 

pregnancies. Baby Damron, who was an ectopic embryo, is not a "person" under the 

Supreme Court of Appeals of West Virginia's definition of "person" because it was 

not an unborn child who was en ventre sa mere. Thus, under West Virginia law, 

Baby Damron does not meet the requirement of being a "person" under West 

Virginia. Wrongful Death Statute. 

A. WEST VIRGINIA STATUTORY LAW, FEDERAL CASE LAW, AND OTHER STATE 

LAW Do NOT RECOGNIZE AN ECTOPIC EMBRYO/FETUS AS AN "UNBORN 

CHILD" 

In addition to not meeting the requirements under this Court's holding in 

Farley, West Virginia statutes, federal and state case law provide persuasive 

evidence that an ectopic embryo/fetus is not an "unborn child" within the meaning 

of Farley.2 The "viable" versus "non-viable" fetus standards that began with the 

United States Supreme Court's opinion in Roe v. Wade, 410 U.S. 113,93 S. Ct. 705, 

35 L. Ed. 2d 147 (1973) impose a requirement that an "unborn child" be gestating 

within the uterus. 

1 See [Appx., pp. 0036-0040] for a detailed discussion of anatomical and physiological concepts 
regarding ectopic vs. uterine pregnancies. 
2 The term "unborn child" presupposes a pregnancy that may give rise to a live birth. It is beyond 
contention that an ectopic embryo or fetus will never give rise to a live birth. 
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With respect to the State's important and legitimate interest in 
potential life, the 'compelling' point is at viability. This is so because 
the fetus then presumably has the capability of meaningful life outside 
the mother's womb. 

Roe v. Wade, 410 U.S. 113, 163, 93 S. Ct. 705, 732, 35 L. Ed. 2d 147 (1973) 

(emphasis added) .. Roe and its prodigy did not consider situations wherein an 

embryo or fetus was ectopic or implanted outside the womb. In fact, termination of 

an ectopic pregnancy was not considered to implicate abortion laws prior to Roe or 

following Roe.3 In Footnote 54 to Roe, Justice Blackmun commented that: 

When Texas urges that a fetus is entitled to Fourteenth Amendment 
protection as a person, it faces a dilemma. Neithel' in Texas nor in any 
other State are all abortions prohibited. Despite broad proscription, an 
exception always exists. The exception contained in Art. 1196, for an 
abortion procured or attempted by medical advice for the purpose of 
saving the life of the mother, is typical. But if the fetus is a person who 
is not to be deprived of life without due process of law, and if the 
mother's condition is the sole determinant, does not the Texas 
exception appear to be out of line with the Amendment's command? 

Roe v. Wade, 410 U.S. 113, 157 n.54, 93 S. Ct. 705, 729 (1973). An ectopic 

embryo/fetus does not fall under Roe analytical framework because there is at least 

a tacit recognition that an ectopic pregnancy requires termination for purposes of 

saving the life of the mother. Thus, Farley, in line with the United States Supreme 

Court's reasoning in Roe, appropriately restricted its definition of an "unborn child" 

to an embryo or fetus that is gestating in the uterus. 

3 Treatment of an ectopic pregnancy is considered necessary for the life of the mother. 
12 



This is further supported by at least two West Virginia Statutes. Under West 

Virginia's Pain-Capable Unborn Child Protection Act, there is a requirement that a 

fetus be gestating in the uterus. 

(4) "Fetus" means the developing young in the uterus, specifically the 
unborn offspring in the postembryonic period from nine weeks after 
fertilization until birth. 

W. Va. Code §16-2M-2(4) (emphasis added). Similarly, the West Virginia Unborn 

Victims of Violence Act requires an embryo or fetus to be in utero to meet the 

definition of a victim under the act. 

(c) For purposes of enforcing the provisions of sections one, four and 
seven of this article, subsections (a) and (c), section nine of said article, 
sections ten and ten-b of said article and subsection (a), section twenty
eight of said article, a pregnant woman and the embryo or fetus she is 
carrying in the womb constitute separate and distinct victims. 

W. Va. Code §61-2-30(c) (emphasis added). 

Perhaps even more salient, is the consideration of the implications of 

recogmzmg an extra-uterine embryo as an "unborn child" under the Wrongful 

Death Act. This would logically extend to cryopreserved embryos created via in 

vitro fertilization or by other artificial means. In Miller v. Am. Infertility Grp. of 

Ill!., 386 Ill. App. 3d 141, 325 Ill. Dec. 298, 897 N.E.2d 837 (2008), the Illinois 

Supreme Court addressed this issue in the context of a wrongful death action 

brought on behalf of an in vitro fertilized embryo. In Miller, plaintiff-parents 

underwent in vitro fertilization and sued the clinic for wrongful death under the 

Illinois Wrongful Death Act, 740 ILCS 18010.01 et seq., for failure to cryopreserve a 
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resulting blastocyst4 for future use. Similar to West Virginia, Illinois, by action of 

its legislature, enacted legislation that enabled recovery for wrongful death for loss 

of a viable or non-viable fetus. Id at 151. See also, 740 ILCS 180/2.2. Defendant 

fertility clinic moved to dismiss the claims on grounds the Illinois Wrongful Death 

Act did not permit recovery on behalf of an embryo created by in vitro fertilization 

because it had not been implanted within the mother's uterus. The trial court 

concluded that Illinois law permitted a cause of action for wrongful death on behalf 

of the embryo, but presented its holding to the Illinois Supreme Court in the form of 

a certified question as to whether Illinois recognized a cause of action on behalf of 

an in vitro fertilized embryo.5 In concluding the Illinois Wrongful Death Act does 

not recognize a cause of action for wrongful death for the destruction of an in vitro 

fertilized embryo, the Illinois Supreme Court held that a wrongful death cause of 

action does not arise until the in vitro fertilized embryo is implanted into the 

mother['s womb]. Id at 152. Thus, in line with West Virginia law, vis-it-vis, Farley, 

Illinois law imposes an intrauterine requirement as a prerequisite to a claim for 

4 "A blastocyst refers to a: "very early form of embryo. It consists of a thin trophoblast (a thin 'shell' 
composed of layers of cells), the inner cell mass (a clump of multiplying cells), and a blastocoele [or a 
fluid-filled interior of the mass of cells that results from the cleavage and proliferation of fertilized 
ovum]." 1 J. Schmidt, Attorneys' Dictionary of Medicine B-134 (2007)." Miller v. Am. Infertility Grp. 
of nl., 386 Ill. App. 3d 141, 142, 325 Ill. Dec. 298, 299, 897 N.E.2d 837, 838 (2008) 

5 The trial court's original order denying the fertility clinic's motion holding that "holding that a "pre
embryo is a 'human being' within the meaning of Sec. 2.2 of the Wrongful Death Act and that a claim 
lies for its wrongful destruction whether or not it is implanted in its mother's womb." Miller v. Am. 
Infertility Grp. of nl., 386 Ill. App. 3d 141, 143, 325 Ill. Dec. 298, 300, 897 N.E.2d 837, 839 
(2008). The trial court left out the term "in the mother's womb" when it formulated its certified 
question to the Illinois Supreme Court, in favor of the phrase "implanted into the mother." Because 
the only place an in vitro fertilized embryo can be implanted is the womb, it is implicit that Illinois 
law imposes a intrauterine requirement for a claim of wrongful death on behalf of an embryo or 
fetus. 
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wrongful death on behalf of an unborn child. Stated otherwise, Illinois declined to 

recognize a cause of action for wrongful death for an extra-uterine embryo. 

Taking Farley along with the other foregoing authorities, the requirement of 

uterine gestation is an absolute prerequisite to a claim of wrongful death behalf of 

an unborn child under West Virginia law. Thus, the issue presented by Certified 

Question B would be improperly formulated if this Court were to apply an 

analytical framework from precedential case law and statute that clearly 

distinguishes between a uterine and extra-uterine embryo. To ignore the 

fundamental reality would result in severe injustice and vastly expand the scope of 

West Virginia's wrongful death claims well beyond any other jurisdiction. 

B. No OTHER JURISDICTION HAS RECOGNIZED AN ECTOPIC EMBRYO AS A 
"PERSON" WITH LEGAL RIGHTS 

An exhaustive search of the case and statutory law of other jurisdictions has 

not revealed a single instance where a Court conferred rights to an ectopic embryo 

as a legal "person." Two cases have recognized a wrongful death claim brought on 

behalf of an intrauterine fetus initially misdiagnosed as an ectopic fetus/embryo. 

See Mercado v. Mount Sinai Hosp. Med. Ctr., 382 Ill. App. 3d 913,321 Ill. Dec. 465, 

889 N.E.2d 730 (2008); see, also, Stinnett v. Kennedy, No. 1150889, 2016 WL 

7488255 (Ala. Dec. 30, 2016). Those cases serve to underscore the requirement of 

an intrauterine pregnancy. 

There are also several reported cases involving a claim of wrongful death 

asserted on behalf of ectopically pregnant women related to an unrecognized or 
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untimely diagnosis of the ectopic pregnancy, including a West Virginia case. See 

State ex rel. Charleston Area Medical Center, Inc. v. Kaufman, 197 W.Va. 282, 475 

S.E.2d 374 (1996), Hawkins v. Walker, 238 S.W.3d 517, 519 (Tex. App. 2007), 

Adams v. Via Christi Reg'l Med. Ctr., 270 Kan. 824, 19 P.3d 132 (2001), as corrected 

(May 9, 2001), Haist v. Wu, 235 Ill. App. 3d 799, 601 N.E.2d 927 (1992». In no 

instance in these cases was a wrongful death claim asserted on behalf of the ectopic 

embryo, only a person injury claim made on behalf of the ectopically pregnant 

woman. 

Furthermore, Court's from other jurisdictions have routinely required that 

the fetus be in utero for purposes of asserting a wrongful death claim on behalf of 

the fetus/embryo. See, also, Mack v. Carmack, 79 So. 3d 597 (Ala. 2011), (defining 

the term person under the Alabama Wrongful Death Act as an unborn child in utero 

at any stage of development regardless of viability.) Miller v. Infertility Grp. of Ill., 

Inc., 897 N.E.2d 837 (Ill. App. Ct. 2008) (Illinois legislative history reflecting the 

need for an injury to occur in utero); Wiersma v. Maple Leaf Farms (In re 

Certification of a Question of Law), 1996 S.D. 16, 543 N.W.2d 787 (requirement that 

the child be in utero); Carranza v. United States, 2011 UT 80, 267 P.3d 912 

(Sup.Ct.) (discussing that a claim for wrongful death for minor child encompasses 

children in utero); NEB. REV. STAT. ANN. § 30-809(1) (amending wrongful death 

statute to include "an unborn child in utero at any stage of gestation"). 

Taking the weight of the aforementioned authorities from outside 

jurisdictions, it is clear that Respondents' claim on behalf of the ectopic embryo is 
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unprecedented both in West Virginia and other jurisdictions. Based on this Court's 

holding in Farley as well as the weight of the aforementioned authorities, 

Petitioner, Marwan F. Saleh, M.D. respectfully requests this Court to answer 

Certified Question B in the negative. 

3. WEST VIRGINIA DOES NOT PROVIDE FOR PRECONCEPTION TORTS 

Preconception torts refer to a cause of action brought on behalf of a person for 

injuries alleged to have resulted from acts or omissions which occurred prior to 

conception. In this case, Respondents are claiming that the alleged failure of Dr. 

Saleh to provide Mrs. Damron with adequate information to obtain informed 

consent caused the wrongful death of Baby Damron. Because the conduct at issue 

occurred in November of 2013, over three years from the date Ms. Damron 

discovered she was ectopically pregnant, Respondents' wrongful death claim 

asserted on behalf of Baby Damron is a claim related to an alleged negligent act or 

omission that occurred prior to the conception of Baby Damron. Accordingly, 

Respondents' wrongful death claim is a claim premised on a preconception tort 

theory of recovery. 6 

West Virginia has not recognized preconception torts as a viable theory of 

recovery either by statute or common law. This Court specifically declined to 

address the issue in Farley v. Sartin, 195 W. Va. 671, 466 S.E.2d 522, (1995). "In 

6 Respondents did not contest this characterization of their claim in their response to Petitioner's 
Motion to Dismiss Count II of the Complaint made before the United States District Court. See 
[Appx., pp. 0090-0111]. 
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addition, we decline to address the area of preconception torts that may result in 

the death of an unborn child." Id at FN3. Since the time of this Court's decision in 

Farley, neither this Court nor the West Virginia Legislature have expanded the 

scope of West Virginia tort law to recognize preconception torts as a viable cause of 

action in West Virginia. For reasons set forth below, this Court should decline to 

expand the scope of tort liability in West Virginia to include preconception torts for 

multiple reasons addressed below. 

A. JUDICIAL RECOGNITION OF PRECONCEPTION TORTS WOULD RADICALLY 

EXPAND THE SCOPE OF TORT LIABILITY IN WEST VIRGINIA 

At its core, a claim for a preconception tort is a cause of action seeks to hold a 

putative defendant liable for acts or omissions occurring prior to the claimant's 

conception. Typically, the act or omission occurred to one of the plaintiffs parents, 

but claims have been advanced from acts or omissions that occurred to more distant 

generations.7 The hypothetical situations leading to claims for preconception torts 

are limitless. One could envision attempting to hold a motorist liable for injuries to 

a female's reproductive organs sustained during a motor vehicle accident that 

subsequently causes a birth defect or birth injuries associated with prematurity. 

Another example may be seeking to hold a drug manufacturer liable for unknown 

side effects that manifest in the original patient's grandchildren. Another example 

may be seeking to hold a medical provider liable for choosing to render life-saving 

7 See Enright v. Eli Lilly & Co., 77 N.Y.2d 377, 568 N.Y.S.2d 550, 570 N.E.2d 198 (1991) (attempting 
to assert a claim against a manufacture of the drug diethylstilbestrol (DES) daughter's preconception 
tort claim based on her mother's in utero exposure to the DES). 
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care and treatment to a parent even though the consequences of that care and 

treatment may cause harm to a child not yet conceived.8 

In Albala v. City of New York, 54 N.Y.2d 269, 445 N.Y.S.2d 108, 429 N.E.2d 

786 (1981), plaintiffs mother sought to recover damages on behalf of her child for 

damage to the mother's uterus that occurred during an abortion, allegedly causing 

severe brain damage to a child born four years later. In holding that the plaintiff 

did not have a cognizable cause of action, the court stated: 

Thus, were we to establish liability in this case, could we logically 
preclude liability in a case where a negligent motorist collides with 
another vehicle containing a female passenger who sustains a 
punctured uterus as a result of the accident and subsequently gives 
birth to a deformed child? Unlimited hypotheses accompanied by 
staggering implications are manifest. The perimeters of liability 
although a proper legislative concern, in cases such as these, cannot by 
judicially established in a reasonable and practical manner. 

As a final consideration, it is worth noting that the recognition of a 
cause of action under the circumstances of this case would have the 
undesirable impact of encouraging the practice of "defensive medicine". 
A physician faced with the alternative of saving a patient's life by 
administering a treatment involving the possibility of adverse 
consequences to later conceived offspring of that patient would, if 
exposed to liability of the magnitude considered in this case, 
undoubtedly be inclined to advise against the treatment rather than 
risk the possibility of having to recompense a child born with a 
handicap. Accordingly, society as a whole would bear the cost of our 
placing physicians in a direct conflict between their moral duty to 
patients and the proposed legal duty to those hypothetical future 
generations outside the immediate zone of danger. 

While the temptation is always great to provide a form of relief to one 

8 Taking the hypothetical situations to their extreme, a plaintiff could conceivably attempt to hold 
their own parents liable for negligently creating a condition within the parents' own body that 
caused injury to the plaintiff. For example, ingesting illicit drugs or engaging in a dangerous 
activity that causes bodily harm to the parent. 
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who has suffered, it is well established that the law cannot provide a 
remedy for every injury incurred. In defining the common law, it is this 
court's duty to consider the consequences of recognizing a novel cause 
of action and to strike the delicate balance between the competing 
policy considerations which arise whenever tort liability is sought to be 
extended beyond traditional bounds. 

Id. at 273-75, 110-11, 788-89 (internal citations omitted). The New York Court of 

Appeals declined to recognized preconception torts out of the legitimate concern of 

the unlimited scope and breadth of potential claims that could arise from judicial 

recognition of such claims. This Court should take heed of the concerns articulated 

by the New York Court of Appeals in Albala. It is beyond doubt that recognition of 

preconception torts would dramatically increase the scope of potential tort liability 

to all of West Virginia's medical providers, businesses, governmental agencies, and 

its citizens and increase the attendant burdens and costs associated with such 

claims. As such, this Court should decline to recognize, judicially, such a claim 

because the breadth of such claims is untenable. 

B. JUDICIAL RECOGNITION OF PRECONCEPTION TORTS Is UNSOUND DUE TO 
POTENTIAL LONG-LATENCY PERIODS BETWEEN ACTS AND RESULTANT 
INJURIES 

In addition to issues with the breadth of new potential liability, there are 

foreseeable latency issues associated with preconception tort claims. The time 

between the original harm and injury may span years, decades or even generations. 

Under the analytical framework for West Virginia's statute of limitation for medical 

professional liability claims under the West Virginia Medical Professional Liability 

Act (W. Va. Code §55-7B-l et seq.), a medical malpractice action generally must be 
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commenced within two years of the date of injury and in no event can a medical 

malpractice action be commenced more than ten years from the date of injury. See 

W. Va. Code §55-7B-4(a). Given that an injury, in the case of preconception tort, 

does not occur until after conception, the act causing injury may occur years, 

decades or even generations before the injury manifest in the claimant. Thus, the 

latency period between the act and the time in which a claimant could conceivably 

file such an action can and would be extreme in some circumstances. 

The current analytical framework with respect to claims under the MPLA 

provides no safeguards from such latent claims that may be lingering for decades 

before an injury is realized and a claim is brought. Generally, the legislature 

imposes statutes of limitations and statutes of repose to provide a measure of 

finality for acts and omissions occurring years or decades prior. One purpose of a 

statute of limitations and repose is avoiding the inconvenience which may result 

from the delay in asserting rights or claims. See Morgan v. Grace Hosp., 149 W. Va. 

783, 791, 144 S.E.2d 156, 161 (1965). Furthermore, this Court has recognized the 

general utility of a statute of repose in the context of construction or building design 

defects in the context ofW. Va. Code §55-2-6a. "Without a statute of repose, a party 

injured because of a latent design or defect could sue an architect or builder many 

years after a construction project was completed. This could result in stale claims 

with a distinct possibility of loss of relevant evidence and witnesses." Gibson v. W. 

Va. Dep't of Highways, 185 W. Va. 214, 220, 406 S.E.2d 440, 446 (1991). In the 

context of medical professional liability actions, there are no statutes of repose. 
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Under the current analytical framework of W. Va. Code §55-7B-4, there are no 

safeguards to protect against stale claims where losses in relevant evidence and 

witnesses are certain to result. Furthermore, outside of the W. Va. Code §55-2-6a, 

West Virginia law does not recognize any other statute of repose for tort claims. As 

such, judicial recognition of preconception torts could open the door to claims where 

the latent period between the act and injury spans decades.9 Therefore, judicial 

recognition of such claims would be unwise and the legislature would be better 

positioned both recognize such a claim and to craft the parameters of such claims. 

C. THE WEST VIRGINIA LEGISLATURE IS BETTER POSITIONED TO 

RECOGNIZE AND CRAFT THE PARAMETERS FOR A PRECONCEPTION TORT 
CLAIMS 

Based on the foregoing concerns, the West Virginia Legislature is better 

positioned to recognize and craft the parameters for preconception tort claims, if it 

so desires. There is no West Virginia common or statutory law that has l'ecognized 

a claim for preconception tort liability. This Court has previously declined to 

recognize a new cause of action when it has not been previously recognized by either 

common or statutory law. See Carter v. Monsanto Co., 212 W. Va. 732, 736, 575 

S.E.2d 342, 346 (2002) ("Under the facts of Carter's case, we decline to create a new 

cause of action for "property monitoring." We, therefore, hold that there is no 

common law cause of action in West Virginia for property monitoring.") Under W. 

9 This Court can appreciate the rippling effect of this latency problem for medical · providers and 
medical professional liability insurers. Latency creates uncertainty about unknown claims 
rendering it impractical to account for such claims. Reducing uncertainty in the medical professional 
liability insurance market was an express goal of the MPLA. See W. Va. Code §55-7B-1. 
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Va. Const. Art. VIII, §13, the West Virginia Legislature has the exclusive authority 

to alter or repeal West Virginia common law. "This Court, therefore, is sternly and 

unmistakably enjoined to leave drastic changes in the common law to the legislative 

branch of the state government." Cunningham v. Cty. Court, 148 W. Va. 303, 308, 

134 S.E.2d 725, 728 (1964) superseded by statute as stated in Western M R.R. v. 

Goodwin, 167 W. Va. 804, 282 S.E.2d 240, 1981 W. Va. LEXIS 667 (W. Va. 1981) on 

other grounds. While this Court has recognized it has inherent authority to evolve 

the common law,lO under the edict of Cunningham it must defer "drastic changes" to 

the West Virginia Legislature. 

Recognition of preconception torts would be a "drastic change" to the common 

law of West Virginia and therefore, this Court should defer its recognition to the 

West Virginia Legislature. Pragmatically, if the Legislature should so choose, it is 

better equipped than this Court, to define the nature and scope of liability for 

preconception torts, define the nature and extent of damages recoverable under 

such a claim and to impose limitations on such claims to address the latency 

concerns identified above. Because West Virginia has not recognized preconception 

torts at common law and because the West Virginia Legislature, pursuant to W. Va. 

Const. Art. VIII, § 13, is vested with the exclusive authority to make "drastic 

10 McDavid v. United States, 213 W. Va. 592, 596 n.4, 584 S.E.2d 226, 230 (2003) (interpreting the 
West Virginia the estate's claim under the wrongful death statute for the decedent's pain and 
suffering). 
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changes .. to West Virginia's common law, this Court should answer Certified 

Question A in the negative. 

VIII. CONCLUSION 

Petitioner respectfully requests, for reasons set forth herein, that this Court 

answer Certified Question A from the United States District Court for the Southern 

District of West Virginia, in the negative. Petitioner further requests, for reasons 

set forth herein, that this Court also answer Certified Question B from the United 

States District Court for the Southern District of West Virginia, in the negative. 

D.~'~~ (WVSB #2773) 
Matthew Mains, Esquire (WVSB # 11854) 
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Counsel for Petitioner 
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