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QUESTION PRESENTED 

Whether the Circuit Court committed clear legal error in denying Petitioner's 

Motion to Dismiss when Plaintiff had explicitly failed to comply with the West 

Virginia Medical Professional Liability Act's (W. Va. Code §55-7B-1 et seq.) (the 

"MPLA") pre-suit filing requirements, resulting in the expiration of the two-year 

statute of limitations sets forth therein. 

STATEMENT OF THE CASE 

1. Petitioner, Prime Care Medical of West Virginia, Inc., is a West 

Virginia Corporation that operates as a medical care provider for numerous jails 

throughout the State of West Virginia. (See Memorandum of Law In Support of 

Motion to Dismiss the Complaint by PrimeCare Medical of 'West Virginia, Inc., 

Appendix at p. 40.) 

2. Petitioner has been named as a defendant in the underlying action in 

which Plaintiff, Ronald Grove, Jr., as Administrator of the Estate of Cody Lawrence 

Grove, (hereinafter "Plaintiff'), asserted claims alleging medical negligence against 

it, stemming from the suicide of Cody Lawrence Grove on December 8, 2015 while 

incarcerated at the West Virginia Jail and Correctional Facility Authority's Eastern 

Regional Jail in Martinsburg, West Virginia. (See generally First Amended 

Complaint., Appendix at pp. 25-35.) 

3. Respondent, the Honorable Laura V. Faircloth, is the Judge of the 

Circuit Court of Berkeley County, West Virginia who entered the "Order Denying 

Def. Prime care Medical of WV, Inc.'s Motion to Dismiss," dated November 19,2018, 
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which is the subject of the instant Petition. (See generally Order Denying Defendant 

Prime care Medical ofWV, Inc.'s Motion to Dismiss, Appendix at 197-199.) 

4. Plaintiff commenced the underlying action on December 7, 2017 

against Joshua David Zombro, a former correctional officer at the Eastern Regional 

Jail and the West Virginia Regional Jail and Correctional Facility Authority. (See 

generally Compl., Appendix at pp. 1-8.) Against those defendants, Plaintiff asserted 

causes of action for (i) deprivation of constitutional rights, (ii) negligent supervision, 

(iii) negligent training and retention, (iv) negligent and intentional inflection of 

emotional distress, (v) general negligence and (vi) wrongful death. (See id.) 

5. On March 14, 2018, Plaintiff filed a Motion for Leave to Amend 

Complaint. (See Plaintiffs Motion for Leave to Amend Complaint, Appendix at pp. 

9-23.) Therein, Plaintiff asserted that his "investigation reveal[ed] the acts and 

omissions of [petitioner] render it liable to Plaintiff' and accordingly requested, 

inter alia, leave to join Petitioner in the underlying litigation. (See id, Appendix at 

p.9.) 

6. On April 25, 2018, the Circuit Court entered an Order Granting 

[Plaintiffs] Motion to Amend Complaint and on May 10, 2018 Plaintiff filed his 

Amended Complaint which added Petitioner as a defendant. (See Order Granting 

Motion to Amend Comp., Appendix at p. 24; see also First Amended Complaint, 

Appendix at pp. 25-35.) At no point prior to the filing of his Amended Complaint did 

Plaintiff provide Petitioner with a Notice of Claim or Screening Certificate of Merit 

as required by the MPLA. (See Memorandum of Law In Support of Motion to 
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Dismiss the Complaint by PrimeCare Medical of West Virginia, Inc., Appendix at 

pp. 43-45.) 

7. Other than adding Petitioner as a party, the causes of action asserted 

in Plaintiffs Amended Complaint were identical to those pled in Plaintiffs initial 

Complaint. (See First Amended Complaint, Appendix at pp. 25-35; cf Complaint, 

Appendix at pp. 1-8.) 

8. On June 15, 2018, Petitioner filed its Motion to Dismiss with an 

accompanying Memorandum of Law in Support which requested that the Circuit 

Court dismiss Plaintiffs Amended Complaint against it because: (i) Plaintiff failed 

to comply with the mandatory pre-suit filing requirements of the MPLA, (ii) 

Plaintiffs claims were barred by the expiration of the applicable statute of 

limitations and (iii) Plaintiff had failed to plead allegations sufficient to satisfy the 

legal threshold for a viable claim under the West Virginia Constitution. (See Motion 

to Dismiss by Def. PrimeCare Medical of West Virginia, Inc., Appendix, at pp. 37-39; 

see also Memorandum of Law In Support of Motion to Dismiss the CompI. by 

Prime Care Medical of West Virginia, Inc., Appendix at pp. 40-58.) 

9. On June 28, 2018, Plaintiff filed his Response to Petitioner's 

aforementioned Motion to Dismiss and Petitioner, in turn, filed its Reply in Support 

of its Motion to Dismiss on July 5, 2018. (Plf.'s Response to Rule 12(b)(6) Motion to 

Dismiss of Defendant Prime Care Medical of WV, Inc., Appendix at pp. 59-66; see 

also Defendant Prime Care Medical of WV, Inc.'s Reply In Support of its Motion to 

Dismiss, Appendix at pp. at 67-76.) 
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10. The Circuit Court heard oral argument on Petitioner's Motion to 

Dismiss on July 9, 2018. (See generally Transcript of Proceedings held on July 9, 

2018, Appendix at pp. 77-125.) At that hearing, the Circuit Court made the 

following verbal ruling from the bench 1: 

THE COURT: All right. With regard to Prime Care's 
motion to dismiss the Court is taking that under 
advisement at this point but I'm ordering the plaintiff to 
file a notice as required by the rules as well as a 
certificate of merit within 10 days of today's date. And 
given that the Court is sympathetic to plaintiffs position 
that you don't know what to put in a merit certificate 
because you don't know what all of the facts are you're 
going to need to couch it in terms of based upon 
information and belief or based upon common view of the 
circumstances and common understanding of the 
circumstances what your opinion is as to the merits of the 
case and use the language as you can - the requiring 
language so that we can at least surpass those hurdles in 
terms of having things in place ... 

*** 

'" I understand that rules get to be a little cumbersome 
but they're in place for a reason. The legislature has 
required us to do certain things and that's what we need 
to do. So if, Mr. Taylor, you're relying upon the exception 
to the rule that you get a medical provider then you need 
to at least follow the parameters of that so everybody's on 
board and we understand what your position is. 

1 The Circuit Court subsequently incorporated its verbal ruling into a formal order dated July 25, 
2018 which was prepared by Plaintiffs Counsel. (See July 9, 2018 Hearing Order, Appendix at pp. 
139-141.) In that Order, the Circuit Court specifically instructed Plaintiff to "file a Notice of Claim 
and Certificate of Merit within (10) days ... [and that] ... [s]aid certificate shall state any basis as to 
why a detailed certificate of merit is not needed." (Jd.) Perplexingly, however, this Order lists 
"Thomas J. Weber, Esquire, CEO" as a party in the caption. (Jd.) While Mr. Weber is presently the 
Chief Executive Officer of PrimeCare Medical Inc., he did not hold this position at the time of Cody 
Grove's suicide. Rather, at that time he was an attorney in private practice representing Prime Care 
Medical Inc. in actions filed in the Commonwealth of Pennsylvania. Further, Plaintiff had never 
asserted any claims against Mr. Weber and he was never formally named as a defendant in this 
action. (See CompI., Appendix at pp. 1-8; see also First Amended CompI., Appendix at pp. 25-35.) 
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(See id., Appendix at pp. 107, 110.) 

11. On July 17, 2018, over two months after the filing of his Amended 

Complaint and over seven months after the expiration of the statute of limitations, 

Plaintiff served upon counsel for Petitioner a single page "Notice of Medical 

Malpractice Claim / Certificate of Merit" which failed to set forth, in specific detail 

as required by W Va. Code §55-7B-6(c), Plaintiffs basis of alleged liability against 

Petitioner and why he believed a certificate of merit was not required. (See Notice of 

Medical Malpractice Claim / Certificate of Merit, Appendix at pp. 126-138.) Instead 

this "purported" notice of claim merely referred Petitioner to Plaintiffs previously 

filed Amended Complaint. (Jd.) 

12. Thirteen days later, on July 31, 2018, counsel for Petitioner provided 

Plaintiffs counsel with notice pursuant to Hinchman v. Gillette, 217 W. Va. 378, 

618 S.E.2d 387 (2005) that his "purported" notice of claim did not comply with the 

requirements ofW. Va. Code §55-7B-6. (See Hinchman Notice, Appendix at pp. 142-

144.) Specifically, Petitioner requested a detailed statement setting forth the basis 

of the alleged liability as required by W. Va. Code §55-7B-6(c). (Jd.) 

13. On August 8, 2018, Plaintiffs counsel provided a summary response to 

Petitioner's Hinchman notice offering no legally sufficient justification for his 

failure to comply with the pre-suit filing requirements of the MPLA. (See Plaintiffs 

Response to Petitioner's Hinchman Notice, Appendix at pp. 145-146.) 

14. On August 27, 2018, the Circuit Court, having not previously ruled on 

Petitioner's Motion to Dismiss, conducted a status conference. (See generally 
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Transcript of Proceedings held on August 27, 2018, Appendix, at pp. 157-170.) 

During that status conference, the Circuit Court, again, ruled verbally from the 

bench as follows: 

THE COURT: ... With regard to the Court's order the 
motion's [sic] are being denied because the Court agrees 
with the plaintiff that it is not a matter of expertise upon 
which a reasonably prudent person would need to rely in 
being able to understand what protocols were or were not 
violated in allowing a person under the custody and 
control of the vVest Virginia Regional Jail Authority to 
hang himself while under suicide watch. The certificate 
of merit was filed2 as the Court instructed it to be on July 
the 17th of 2018 in accordance with the Court's order and 
the Court does not find that the failure of plaintiff to have 
filed it sooner in any way prejudiced the rights of any of 
the defendants. In the Court's judgment it merely states 
the obvious which is a legislative exemption from filing a 
certificate of merit. So that's the sum and substance of 
the Court's ruling on the motions and Mr. Taylor has 
taken quite a bit of time in putting together some 
comprehensive orders. So I wanted the parties to 
understand that that's what the Court's ruling is but 
please look at each of the orders for any form that you 
believe needs to be addressed by the Court before they're 
entered. 

(Id., Appendix at pp. 161-162.) 

15. On November 19, 2018 the Circuit Court entered an "Order Denying 

Defendant Prime Care Medical of WV, Inc.'s Motion to Dismiss."3 (Order Denying 

Defendant Prime Care Medical ofWV, Inc.'s Motion to Dismiss, Appendix at pp. 197-

199.) 

2 No certificate of merit was ever filed by Plaintiff in this action 

3 This Order also improperly lists "Thomas J. Weber, Esq., CEO" as a defendant in the case caption. 
See supra, fn. 1. Petitioner preserved its objection to the entry of an order naming Mr. Weber as a 
party to this action. (See Defendant, Prime Care Medical of West Virginia, Inc.'s Objections to 
Proposed Order Submitted by Plaintiff at ~ 1, Appendix at p. 172.) 
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16. It is from this Order that Petitioner seeks the extraordinary relief of a 

writ of prohibition in light of the fact that the Order is the result of clear legal error 

in derogation of the statutory, constitutional and common law of the State, and 

constitutes an abuse of the Circuit Court's authority. 

SUMMARY OF ARGUMENT 

The Circuit Court committed clear legal error and abused its authority when 

it denied Petitioner's Motion to Dismiss, notwithstanding the fact that the 

procedural record below unequivocally demonstrated that Plaintiff failed to comply 

with the mandatory pre-suit filing requirements necessary for a claimant to 

properly assert an action alleging medical negligence against a health care provider 

pursuant to the provisions of the MPLA. The Circuit Court's Order denying 

Petitioner's Motion to Dismiss erroneously focuses on the standards which govern 

the sufficiency of the allegations contained in the Complaint based on a motion to 

dismiss pursuant to Rule 12(b)(6) for failure to state a claim upon which relief can 

be granted. (See Order Denying Def. Primecare Medical of WV, Inc.'s Motion to 

Dismiss, Appendix at pp. 197-199.) However, the heart of the insufficiency of 

Plaintiffs claims against Petitioner rests within the confines of Rule 12(b)(1) of the 

West Virginia Rules of Civil Procedure because Plaintiffs disregard of the 

mandatory pre-suit filing l'equirements of the MPLA prevented the Circuit Court 

from obtaining proper subject matter jurisdiction over his claims and required that 

they be dismissed with prejudice. 

7 



SUMMARY REGARDING ORAL ARGUMENT AND DECISION 

Oral argument is not warranted in this matter because the arguments set 

forth in this Petition do not raise issues that have not previously been 

authoritatively decided by this Court. See W.Va. R. App. P. 18(a)(3). Rather, the 

foregoing Petition stems for the Circuit Court's clearly erroneous application of 

settled law. Further, inasmuch as this case does not present a new question of law, 

but instead, settled law, this matter satisfies the "limited circumstances" 

requirement and a memorandum decision reversing the decision of the Circuit 

Court is appropriate in accordance with Rule 21(d) of the West Virginia Rules of 

Appellate Procedure. 

ARGUMENT 

The overreaching issue presented in this Petition is whether the Circuit 

Court committed clear legal error in permitting Plaintiffs claims against Petitioner 

to proceed despite Plaintiffs failure to comply with the MPLA's pre-suit filing 

requirements, thereby preventing the Circuit Court from obtaining proper subject 

matter jurisdiction over the action. The pivotal, undisputed fact is that all of 

Plaintiffs claims against Petitioner are based on allegations sounding in medical 

negligence. (See e.g., First Amended Complaint at ,-r,-r 4, 6, Appendix at p. 26; see 

also generally Pl.'s Response to Rule 12(b)(6) Motion to Dismiss of Def. Prime Care 

Medical of WV, Inc., Appendix at pp. 61-64 (failing to argue that his claims are 

exempt from the MPLA).) Therefore, Plaintiffs claims are governed by the explicit 

requirements of the MPLA. See e.g., Syl. Pt. 3, in part, Boggs v. Camden-Clark 
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Mem'l Hosp. Corp., 216 W. Va. 656, 609 S.E.2d 917 (2004); see also W. Va. Code §55-

7B-2(i). 

This Court has expressly insisted on strict adherence to the MPLA's pre-suit 

filing requirements. See e.g., Cline v. Kresa-Reahl, 229 W. Va. 203, 214, 728 S.E.2d 

87, 98 (2012) ("[W]e have expressly and repeatedly warned litigants to err on the 

side of caution in complying with the MPLA."); Westmoreland v. Vaidya, 222 W. Va. 

205, 212, 664 S.E.2d 90, 97, n.14 (2008) ("An ignorance of the mandates or a failure 

to comply [with the MPLA], without more, will not suffice to provide litigants a 

second chance to provide a certificate of merit"); Gray v. Mena, 218 W. Va. 564, 571, 

625 S.E.2d 326, 333 (2005) ("We cannot, however, assure future litigants who fail to 

comply with the requirements of the [MPLA] that dismissal can be avoided."). 

Although this Court has a preference for cases to be decided "on their merits," it has 

routinely upheld'the dismissal of cases for a failure to comply with the MPLA. See 

e.g., Cline, 229 W. Va. at 214, 728 S.E.2d at 98 (upholding dismissal of a case for 

failure to adhere to the MPLA's pre-suit notice requirements). 

In upholding the dismissal of a medical negligence action in Cline, this Court 

stated that it had ''been exceedingly protective of litigant's access to the courts 

under the MPLA, reversing draconian results which prevented litigation of 

otherwise meritorious claims; however, commensurately, [it has] expressly and 

repeatedly warned litigants to err on the side of caution in complying with the 

MPLA." Id. In the instant post-Cline action, Plaintiff failed to heed this Court's 

explicit warnings and presented no legally significant justification to the Circuit 
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Court for his blatant failure to comply with the MPLA's mandatory requirements. 

As a result, the Circuit Court was unable to obtain proper subject matter 

jurisdiction over his claims and should have taken no further action but to dismiss 

them. 

Plaintiff's failure to comply with the requirements of the MPLA not only 

mandated that the Circuit Court dismiss his claims against Petitioner, but also 

required those claims to be dismissed with prejudice. The MPLA sets forth a strict 

two-year statute of limitations and timely compliance with its pre-suit notice 

requirements is necessary in order for the statute of limitations to be tolled. See W. 

Va. Code §55-7B-6(h). Here, Plaintiffs disregard for those pre-suit filing 

requirements has amounted to a failure to timely assert his claims against 

Petitioner. Accordingly, the Circuit Court erred in not dismissing Plaintiff's claims 

against Petitioner with prejudice. 

A. Jurisdiction and Standard of Review 

This Petition is filed pursuant to Article VIII, Section Three of the West 

Virginia Constitution, granting the Supreme Court of Appeals original jurisdiction 

of proceedings in prohibition and vv. Va. Code §53-1-1, which provides that "[t]he 

writ of prohibition shall lie as a matter of right in all cases of usurpation and abuse 

of power, when the inferior court has no jurisdiction of the subject matter in 

controversy, or, having such jurisdiction, exceeds its legitimate powers." See West 

Virginia Constitution, Article VIII, §3; see also W. Va. Code §53-1-1. Accordingly, 

Petitioner seeks relief in the form of the issuance of a writ of prohibition on the 
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grounds that the Circuit Court's Order denying its Motion to Dismiss was in error 

in light of the Circuit Court's lack of subject matter jurisdiction. Further, Petitioner 

asserts that the Circuit Court's Order denying its Motion to Dismiss is clearly 

erroneous as a matter of law and is in derogation of the statutory, constitutional, 

and common law of the State. The Circuit Court's Order further constitutes 

substantial, clear-cut legal error which, absent this Petition, would undoubtedly be 

reversed by this Court after the unnecessary expenditure of significant time, money, 

and effort at trial. Accordingly, a writ of prohibition is justified and appropriate. 

B. The Circuit Court Committed Clear Error In Denying 
Petitioner's Motion To Dismiss Because The Procedural Record 
Below Clearly Demonstrated That Plaintiff Failed To Comply 
With The Mandatory Pre-Suit Requirements Of The MPLA 
Necessary For The Circuit Court To Obtain Proper Subject 
Matter Jurisdiction. 

The MPLA sets forth strict pre-suit filing requirements that must be satisfied 

prior to bringing a medical negligence action against a health care provider. See W. 

Va. Code §55-7B-6. These pre-suit filing requirements are not simply procedural 

technicalities but, rather, serve as a basis for permitting circuit courts to obtain 

proper subject matter jurisdiction over claims involving medical negligence. Id. To 

that end, a plaintiffs failure to comply with these pre-suit filing requirements 

mandates that his or her medical negligence action be promptly dismissed by the 

circuit court for lack of subject matter jurisdiction. Syl. Pt. 1, Hinkle v. Bauer 

Lumber & Home Bldg. Ctr., 158 W. Va. 492, 211 S.E.2d 705 (1975) (stating 

"[w]henever it is determined that a court has no jurisdiction to entertain the subject 

matter of a civil action, the forum court must take no further action in the case 
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other than to dismiss it from the docket"); see also W Va. Secondary Sch. Activities 

Comm'n v. Wagner, 143 W. Va. 508, 519-20, 102 S.E.2d 901,909 (1958) (recognizing 

that "fj]urisdiction of the subject matter must exist as a matter oflaw"). 

More specifically, the plain and unambiguous terms of the MPLA provide 

that "no person may file a medical professional liability action against any health 

care provider without complying with the provisions of this section." W. Va. 

Code §55-7B-6(a) (emphasis added). The MPLA is unquestionably clear in its 

instruction that: 

At least thirty days prIor to the filing of a medical 
professional liability action against a health care 
provider, the claimant shall serve by certified mail, return 
receipt requested, a notice of claim on each health care 
provider the claimant will join in the litigation. This 
notice of claim shall include a statement of the theory or 
theories of liability upon which a cause of action may be 
based, and a list of all heath care providers and heath 
care facilities to whom notices of claim are being sent, 
together with a screening certificate of merit. The 
screening certificate of merit shall be executed under oath 
by a health care provider qualified as an expert under 
West Virginia rules of evidence and shall state with 
particularity: (1) The expert's familiarity with the 
applicable standard of care at issue; (2) the expert's 
qualifications; (3) the expert's opinion as to how the 
applicable standard of care was breached; and (4) the 
expert's opinion as to how the breach of the applicable 
standard of care resulted in injury or death. A separate 
screening certificate of merit must be provided for each 
health care provider against whom a claim is asserted. 
The person signing the screening certificate of merit shall 
have no financial interest in the underlying claim, but 
may participate as an expert witness in any judicial 
proceeding. Nothing in this subsection may be construed 
to limit the application of Rule 15 of the West Virginia 
Rules of Civil Procedure. 
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w. Va. Code §55-7B-6(b) (emphasis added). Quite simply, before a circuit court can 

obtain proper subject matter jurisdiction over a plaintiffs medical negligence claim, 

he or she must ordinarily4 provide both a notice of claim and a screening certificate 

of merit at least thirty days prior to the commencement of a civil action. Id. 

In the matter sub judice, it is undisputed that Plaintiff failed to comply with, 

and in fact, utterly disregarded, these clear MPLA requirements prior to asserting 

his medical negligence claims against Petitioner. A review of the record below will 

demonstrate that at no time prior to the filing of his Amended Complaint, asserting 

medical negligence claims against Petitioner, did Plaintiff provide a notice of claim 

or screening certificate of merit. Rather, Plaintiff delayed filing5 his purported 

"Notice of Medical Malpractice Claim / Certificate of Merit" until July 17, 2018 -

two months and seven days after the filing of his Amended Complaint and seven 

months and nine days after the expiration of the statute of limitations. (See Notice 

of Medical Malpractice Claim / Certificate of Merit, Appendix at pp. 126-138.) 

In the Circuit Court below, Plaintiff attempted to justify this over two month 

delay in providing Petitioner with the MPLA required notice of claim and screening 

certificate of merit by relying on W. Va. Code §55-7B-6(c), which states: 

4 Petitioner acknowledges that the MPLA contains some exceptions to this rule which would, for 
example, permit a claimant to file a pre-suit statement indicating that no screening certificate of 
merit is required because his or her claims are based on a well-established legal theory or file a 
notice indicating that a screening certificate of merit will be provided within sixty days because he or 
she has insufficient time to obtain a screening certificate or merit prior to the expiration of the 
statute of limitations. See W.Va. Code §55-7B-6(c),(d). However, Petitioner asserts that none of 
those exceptions are applicable in the matter sub judice. 

5 Petitioner asserts that the "Notice of Medical Malpractice Claim / Certificate of Service" further 
fails to comply with the requirements of the MPLA because it was served via electronic transmission 
through the Circuit Court of Berkeley County, West Virginia's e-filing system rather than timely 
served upon Petitioner by certified mail, return receipt requested. See W. Va. Code §55-7B-6(b) 
C ... the claimant shall serve by certified mail, return receipt requested, a notice of claim ... "). 
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Notwithstanding any provision of this code, if a claimant 
or his or her counsel, believes that no screening certificate 
of merit is necessary because the cause of action is based 
upon a well-established legal theory of liable which does 
not require expert testimony supporting a breach of the 
applicable standard of care, the claimant or his or her 
counsel shall file a statement specifically setting forth the 
basis of the alleged liability of the health care provider in 
lieu of a screening certificate of merit. 

W. Va. Code §55-7B-6(c) (emphasis added); (see also Plf's Response to Rule 12(b)(6) 

Motion to Dismiss of Def Prime Care Medical of WV, Inc., Appendix at p. 62-63.) 

Plaintiff's argument in this regard was adopted by the Circuit Court in its Order 

denying Petitioner's Motion to Dismiss despite the fact that it is clearly erroneous 

and disregards well-established precedent of this Court. (See Order Denying Def 

PrimeCare Medical ofWV, Inc.'s Motion to Dismiss, Appendix at p. 199.) 

For example, Plaintiff failed to provide Petitioner with a notice of claim, let 

alone a statement setting forth his belief that no screening certificate of merit was 

necessary because his claims were based on a well-established legal theory, within 

thirty days prior to the filing of his Amended Complaint. The MPLA is clear that if 

Plaintiff truly desired to proceed under the provisions of W. Va. Code §55-7B-6(c), 

he was required to provide both a notice of claim and a statement setting forth his 

belief that no screening certificate of merit was necessary at least thirty days prior 

to filing his Amended Complaint. See W. Va. Code §55-7B-6(b) (stating "[a]t least 

thirty days prior to filing a medical professional liability action ... the claimant shall 

serve ... a notice of claim ... together with a screening certificate of merit."); see also 

W. Va. Code §55-7B-6(c) (stating " ... the claimant or his or her counsel shall flie a 
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statement specifically setting forth the basis of the alleged liability of the health 

care provider in lieu of a screening certificate of merit"). Plaintiffs failure to provide 

these required notices prior to the filing of his Amended Complaint amounts to a 

clear violation of the MPLA and warranted dismissal of his claims against 

Petitioner. 

Moreover, even a cursory review of the record below clearly demonstrates 

that Plaintiffs alleged reliance on W. Va. Code §55-7B-6(c) was merely a post hoc 

justification for his complete lack of regard for the MPLA's mandatory pre-suit filing 

requirements. Specifically, W. Va. Code §55-7B-6(c) requires not only that Plaintiff 

provide notice that he or she believes that no screening certificate of merit is 

required because the cause of action is based on a well-established legal theory 

which does not require expert testimony, but also a statement "specifically setting 

forth the basis of the alleged liability of the health care provider in lieu of a screening 

certificate of merit." W. Va. Code §55-7B-6(c). Here, the purported notice of claim 

eventually provided by Plaintiff merely directed Petitioner to his previously filed 

Amended Complaint and provided the following boilerplate statement: 

NO CERTIFICATE OF MERIT is necessary under West 
Virginia Code §55-7B-6(c) because the action is based 
upon a well-established legal theory of liability which 
does not require expert testimony supporting a breach of 
the applicable standard of care. 

(See "Notice of Medical Malpractice Claim / Certificate of Merit", Appendix at p. 

126.) 
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Plaintiff offers no explanation as to why expert testimony would not be 

required to support a breach of the standard of care in an action involving the 

diagnosis, treatment and management of complex mental health issues. Instead, 

when challenged on this issue, Plaintiff relied exclusively on Syllabus Point 6 of 

McGraw v. St. Joseph's Hosp., 200 W. Va. 114, 488 S.E.2d 389 (1997) recognizing 

that: 

[i]n medical malpractice cases where lack of care or want 
of skill is so gross, so as to be apparent, or the alleged 
breach relates to noncomplex matters of diagnosis and 
treatment within the understanding of lay jurors by 
resort to common knowledge and experience, failure to 
present expert testimony on the accepted standard of care 
and degree of skill under such circumstances is not fatal 
to a plaintiffs prima facie showing of negligence. 

(See Plf.'s Response to Rule 12(b)(6) Motion to Dismiss of Def. PrimeCare Medical of 

WV, Inc., Appendix at p. 62;) Syl. Pt. 6, McGraw, 200 W. Va. at 114, 488 S.E.2d at 

389 (citing Syl. Pt. 4, Totten v. Adongay, 175 W. Va. 634, 337 S.E.2d 2 (1985». 

Plaintiffs argument below continued by urging the Circuit Court that this matter 

involves "a nonmedical, administrative, ministerial or routine care issue ... [that is] 

no complex" and falls within the purview of Syllabus Point 9 of McGraw which 

recognized that "[t]he standard of nonmedical, administrative, ministerial or 

routine care ... need not be established by expert testimony, because the jury is 

competent from its own experience to determine and apply a reasonable standard of 

care." (See Plf.'s Response to Rule 12(b)(6) Motion to Dismiss of Def. Prime Care 

Medical ofWV, Inc., Appendix at p. 62.); Syl. Pt. 9, McGraw, 200 W. Va. at 114, 488 

S.E.2d at 389. 
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Plaintiffs blanket reliance on McGraw is misplaced and contrary to this 

Court's precedent. For example, in Moats v. Preston County Comm 'n, 206 W. Va. 8, 

521 S.E.2d 180 (1999), this Court analyzed the factually analogous issue of whether 

plaintiff was required to have an expert to testify that Valley Comprehensive 

Community Health Center, Inc., deviated from the standard of care where an 

involuntary commitment detainee committed suicide while awaiting admission to 

the county jail. See Moats, 206 W. Va. at 15-16, 521 S.E.2d at 187-88. There, this 

Court found that expert testimony was required because the case "involve[d] 

complicated medical issues, specifically, the manner and method of protecting 

someone who is suicidal." Id. At 16, 521 S.E.2d at 188. While acknowledging that 

there "may be some circumstances where an expert is not needed, such as where a 

loaded gun is left in the presence of a mentally-ill person," this Court ultimately 

held that the determination of "whether Valley deviated from the standard of care 

involves more complex issues that are not within the common knowledge of lay 

jurors." Id. 

In the instant action, Plaintiffs claims against Petitioner involve the same 

types of legal theories that were before the Court in Moats. Specifically, the 

plaintiffs complaint in Moats alleged, inter alia, that "Valley failed to exercise that 

degree of care, skill, and learning required or expected or a reasonably, prudent 

health care provider" by leaving a previously suicidal involuntary commitment 

detainee alone in a jail office with access to a bathroom containing cleaning agents 

which could be deadly if consumed. Id. at 12, 521 S.E.2d at 183. Here, Plaintiff 
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claims that Petitioner was negligent by, inter alia, failing to ensure "that inmates 

were kept safe and secure, especially those under heightened monitoring, "knew or 

should have known that Cody Grove was addicted to heroin and a possible suicide 

risk" and "failed to pJ,"operly monitor and supervise [Cody Grove]." (See Amended 

Complaint at ~~ 7, 9, 13, Appendix at pp. 26-27.) Therefore, Plaintiff's argument 

and the Circuit Court's Order denying Petitioner's Motion to Dismiss are in clear 

contravention of this Court's holding in Moats. 

Perhaps the most compelling example of the error in Plaintiff's assertion that 

expert testimony is not required in the instant action is that just six months ago, 

this Court issued a Memorandum Decision in a case where Plaintiffs counsel in the 

matter at bar made this exact same argument in another case centering on the 

diagnosis and treatment of mental health issues, which this Court summarily 

rejected. See McLaughlin v. Murphey, Case No. 17-0453, 2018 LEXIS 349, *6-7 

(May 11, 2018) (Memorandum Decision). The McLaughlin decision is particularly 

instructive in that it parallels the reasoning in Moats and upheld a ruling of the 

Berkeley County Circuit Court concluding that cases involving the diagnosis and 

management of mental health issues "involve[] complex medical issues beyond the 

common knowledge or understanding oflaw persons." Id. at *5. 

McLaughlin is just another example of Plaintiffs counsel "attempting to 

commence" a civil action without complying with the MPLA's pre-suit filing 

requirements and then subsequently "attempting" to justify his failure to do so by 

inappropriately relying on W. Va. Code §55-7B-6(c). Much like the case now at 
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issue, McLaughlin centered on claims involving the diagnosis and treatment of a 

mentally ill individual suffering from, inter alia, drug addiction and suicidal 

ideation. Id. at *2. There, Plaintiffs current counsel argued that the Circuit Court 

of Berkeley County erred by holding that the case involved complex medical issues 

which required a screening certificate of merit and by refusing to find that the 

issues were nonmedical, administrative and ministerial in nature. Id. at *11. This 

Court outright rejected those arguments and held that "the circuit court did not err 

in determining that because [plaintiffs] allegations involved complex medical issues 

a screening certificate of merit was required to be timely filed pursuant to W. Va. 

Code §55-7B-6." Id. at *18. 

Accordingly, this Court's well-established precedent concludes that Plaintiffs 

claims against Petitioner center on complex medical issues that necessitate the pre

suit filing of a screening certificate of merit. Given the fact that (i) Plaintiff did not 

provide his purported notice of claim until over two months after filing his Amended 

Complaint, (ii) the purported notice of claim was not served by certified mail, return 

receipt requested, as required by the MPLA, and (iii) that Plaintiff failed to provide 

a pre-suit screening certificate of merit, the Circuit Court lack proper subject matter 

jurisdiction over Plaintiffs claims against Petitioner. Pursuant to this Court's 

guidance, the Circuit Court should have taken no further action but to dismiss 

those claims from its docket. Syl. Pt. 1, Hinkle, 158 W. Va. at 492, 211 S.E.2d at 

705. 
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The analysis set forth in the Circuit Court's Order denying Petitioner's 

Motion to Dismiss improperly relied almost exclusively on the Rule 12(b)(6) failure 

to state a claim standard in addressing Petitioner's arguments. (See Order Denying 

Defendant PrimeCare Medical ofWV, Inc.'s Motion to Dismiss, Appendix at pp. 197-

199.) That analysis completely failed to address any of the Rule 12(b)(1) subject 

matter jurisdiction arguments raised by Petitioner. (See id.) Specifically, the 

Circuit Court's Order denying Petitioner's Motion to Dismiss reasoned: 

In the matter before this Court, the Plaintiff has set forth 
a sufficient basis to deny Defendant Primecare's Motion 
to Dismiss. The Court finds that the Plaintiff has set 
forth in its Complaint sufficient facts to put Defendants 
on notice of the nature of Plaintiffs claims. The Plaintiff 
has provided sufficient clarity so that the Defendants can 
understand the nature of Plaintiffs factual claim and 
legal theories of the action. 

Furthermore, the Court agrees with the Plaintiff that it 
is not a matter of expertise upon which a reasonably 
prudent person would need to rely in being able to 
understand what protocols were or were not violated in 
allowing a person under the custody and control of 
WVRJCFA and Primecare to hang himself while he was 
under a suicide watch. The certificate of merit was filed 
July 17, 20186 in accordance with the Court's Order and 
the Court does not find that the failure of the Plaintiff to 
have filed it sooner in any way prejudiced the rights of 
Primecare. In the Court's judgment, it merely states the 
obvious which is a legislative exemption from filing a 
certificate of merit. 

(Id. at p. 199.) 

As explained above, the Circuit Court's reasoning is the result of clear legal 

error in derogation of the statutory, constitutional and common law of the State and 

6 Again, no screening certificate of merit was ever filed by Plaintiff in this action. 
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constitutes an abuse of the Circuit Court's authority by permitting Plaintiffs claims 

to proceed absent subject matter jurisdiction. Accordingly, the issuance of a writ of 

prohibition prohibiting the Circuit Court from enforcing its clearly erroneous Order 

is warranted. 

C. The Circuit Court Committed Clear Error In Denying 
Petitioner's Motion To Dismiss Because Plaintiffs Claims Were 
Brought In Violation Of The Statute Of Limitations Set Forth 
In The MPLA. 

Plaintiffs failure to comply with the pre-suit notice requirements of the 

MPLA, as discussed above, not only prevented the Circuit Court from properly 

asserting subject matter jurisdiction over his claims, but also mandated that his 

claims be dismissed with prejudice as a result of the expiration of the MPLA's two-

year statute of limitation prior to the proper assertion of his claims. More 

specifically, W. Va. Code §55-7B-4(a) states that: 

[aJ cause of action for injury to a person alleging medical 
professional liability against a health care 
provider ... arises as of the date of injury ... and must be 
commenced within two years of the day of such injury, or 
within two years of the date when such person discovers, 
or with the exercise of reasonable diligence, should have 
discovered such injury, whichever last occurs: Provided, 
That in no event shall any such action be commenced 
more than ten years after the date of injury. 

W. Va. Code §55-7B-4(a). In the underlying action, Plaintiff asserted that 

Petitioner's alleged medical negligence and Cody Grove's alleged proximately 

resulting death occurred on December 8, 2015. (See Complaint, Appendix at p. 1.) 

Therefore, the last day that Petitioner could have mailed his MPLA required notice 

of claim and screening certificate of merit in order to properly toll the expiration of 
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the applicable statute of limitations was December 8, 2017. W. Va. Code §55-7B-

4(a); W. Va. Code §55-7B-6(b). 

Instead, Plaintiff attempted to join Petitioner as a party to the underlying 

litigation by amending his Complaint, pursuant to Rule 15 of the West Virginia 

Rules of Civil Procedure, after the expiration of the MPLA's statute of limitations. 

(See Plaintiffs Motion for Leave to Amend Complaint, Appendix at pp. 9-23.) 

However, choosing that course of action does not excuse or in some way abrogate 

the application of the MPLA's pre-suit filing requirements to Plaintiffs claims 

against Petitioner. See W. Va. Code §55-7B-6(a) (stating " .. no person may file a 

medical professional liability action against any health care provider without 

complying with the provisions of this section."); see also W. Va. Code §55-7B-6(b) 

(stating that "[n]othing in this subsection may be construed to limit the application 

of Rule 15 of the West Virginia Rules of Civil Procedure"). Rather, the MPLA 

mandates that actions alleging medical negligence be properly commenced by 

satisfying all pre-suit filing requirements prior to the expiration of the statute of 

limitations. W. Va. Code §55-7B-6(a), (b); W. Va. Code §55-7B-4(a). Whereas a 

plaintiffs timely submission of the required pre-suit filings temporarily tolls the 

expiration of the MPLA's two year statute of limitations, a plaintiffs failure to 

timely provide the required pre-suit filings results in the expiration of the MPLA's 

two-year statute of limitations and mandates dismissal of those claims. Id; see also 

W. Va. Code §55-7B-6(h). 

Specifically, W. Va. Code §55-7B-6(h) states that: 
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... any statute of limitations applicable to a cause of action 
against a health care provider upon whom notice was 
served for alleged medical professional liability shall be 
tolled from the date of mail of a notice of claim to thirty 
days following receipt of a response to the notice of claim, 
thirty days from the date a response to the notice of claim 
would be due, or thirty days from the receipt by the 
claimant of written notice from the mediator that the 
mediation has not resulted in a settlement of the alleged 
claim and that mediation is concluded, whichever last 
occurs. 

W. Va. Code §55-7B-6(h). In the instant action, assuming arguendo that Plaintiffs 

Amended Complaint was proper pursuant to the provision of Rule 15 of the West 

Virginia Rules of Civil Procedure7 and the date of filing for his Amended Complaint 

related back to the date of filing of his initial Complaint, the two-year statute of 

limitation on his medical negligence claim expired thereafter when he failed to 

timely provide a proper notice of claim and screening certificate of merit in 

accordance with W. Va. Code §55-7B-6(b). In fact, to date, Plaintiff has still not 

complied with the pre-suit filing requirements of the MPLA. 

The Circuit Court's Order denying Petitioner's Motion to Dismiss, agaIn, 

completely ignores the statute of limitation issues raised by Petitioner and, instead, 

7 Petitioner asserts that the Circuit Court further erred by permitting Plaintiff to amend his 
Complaint and join Petitioner into the litigation after the expiration of the statute of limitations. 
Petitioner asserts that such was an improper application of Rule 15 of the West Virginia Rules of 
Civil Procedure. More specifically, Rule 15 of the West Virginia Rules of Civil Procedure is not a 
device that permits a plaintiff to join an entirely new party (i.e., a party who was not merely 
improperly identified in the original complaint) to an action after the expiration of the statute of 
limitations. Rather, the language set forth in Rule 15(c)(3) of the West Virginia Rules of Civil 
Procedure clearly evidences that a new party may be added to the litigation only when there has 
been a good faith "mistake concerning the identity ofthe proper party." See W. Va. R. Civ. P. 15(c)(3); 
see also e.g., Brooks v. Isinghood, 213 W. Va. 675, 584 S.E.2d 531 (2003) (illustrating the proper 
application of Rule 15 where a plaintiff originally named the City of Weirton as a defendant and then 
moved to amend and name five specific employees of the City of Weirton as defendants instead, but 
the amendment did not change the true targeted party nor the nature of the claims being asserted). 
Accordingly, the statute of limitations for Plaintiffs claims against Petitioner expired when he failed 
to provide a notice of claim and screening certificate of merit thirty days prior to December 8, 2017. 
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improperly conducts an analysis of the sufficiency of the pleading pursuant to Rule 

12(b)(6) of the West Virginia Rules of Civil Procedure. Accordingly, the issuance of a 

writ of prohibition prohibiting the Circuit Court from enforcing its clearly erroneous 

Order is warranted. 

CONCLUSION 

For the aforementioned reasons, Petitioner respectfully requests that this 

Court issue of writ of prohibition to prevent the Circuit Court from enforcing its 

Order denying Petitioner's Motion to Dismiss, and thereby reverse the Circuit 

Court's erroneous decision. The Petitioner also requests that this Court enter an 

immediate stay of the underlying proceedings pending review and resolution of this 

Petition. 

RESPECTFULLY SUBMITTED, 

PRIME CARE MEDICAL OF WEST VIRGINIA, INC. 
By Counsel 

e CW. Va. State Bar # 2773) 
Anne Liles O'Ha , squire CW. Va. State Bar # 9171) 
Mark R. Simonton, Esquire CW. Va. State Bar # 13049) 
Offutt Nord Ashworth, PLLC 
949 Third Avenue, Suite 300 
Huntington, West Virginia 25701 
Telephone: (304) 529-2868 
Facsimile: (304) 529-2999 
dcoffutt@onalega1.com 
alohare@onalegal.com 
mrsimonton@onalegal.com 
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VERIFICATION 

COMMONWEALTH OF PENNSYLVANIA 

COUNTY OF DAUPHIN, to wit: 

I, Thomas J. Weber, Esquire, individually and as Chief Executive Officer of 

PrimeCare Medical, Inc., after first being duly sworn upon oath, state that I have 

read the foregoing Petition for Writ of Prohibition and Request for Immediate 

Stay of Proceedings, and that all facts and allegations contained therein are true 

and correct to the best of my knowledge and belief. 

~-+--~-
Thomas J. W ~r, Esquire 

th 
Taken, sworn to, and subscribed before me this ~ day of December, 2018. 

My commission expires: N(Nf:t1'B£.\l..l \ 1.,0Z:L 
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NOTARY PUBUC 

Commonwealth of Pennsylvania· Notary Seal 
Rebecca Rose Ulrich. Notary Public 

Dauphin County 
My commission expires November 7.2022 

Commission number 1342194 
Member. Pennsylvania Association of Notaries 



CERTIFICATE OF SERVICE 

I, D.C. Offutt, Jr., counsel for Petitioner, Prime Care Medical of West 

Virginia, Inc., do hereby personally certify the a true and correct copy of the 

foregoing Petition for Writ of Prohibition and Request for Immediate Stay of 

Proceedings was served upon the following via United States Mail, First Class, 

postage prepaid, as well as via the Circuit Court of Berkeley County, West 

Virginia's electronic filing system this 7th day of December, 2018: 

The Honorable Laura V. Faircloth 
Circuit Court of Berkeley County, West Virginia 
Berkeley County Judicial Center 
380 West South Street, Suite 4400 
Martinsburg, West Virginia 25401 
Judge of the Circuit Court of Berkeley County, West 
Virginia 

Paul G. Taylor, Esquire 
Law Offices of Paul G. Taylor, PLLC 
134 West Burke Street 
Martinsburg, West Virginia 25401 
Counsel for Plaintiff 

Matthew R. Whitler, Esquire 
Anthony J. Delligatti, Esquire 
Pullin, Fowler, Flanagan, Brown & Poe, PLLC 
261 Aikens Center, Suite 301 
Martinsburg, West Virginia 25404 
Counsel for West Virginia Regional Jail and Correctional 
Facility Authority 

Michael W. Taylor, Esquire 
Bailey & Wyant, PLLC 
500 Virginia Street, East, Suite 600 
Post Office Box 3710 
Charleston, 'West Virginia 25337-3710 
Counsel for Joshua D. Zombro 
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James W. Marshall, III, Esquire 
Bailey & Wyant, PLLC 
300 Foxcroft Avenue 
Suite 100B Room 8 
Martinsburg, West Virginia 25401 
Counsel for Joshua D. Zombro 

ire CW. Va. State Bar # 2773) 
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