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STATEMENT OF THE CASE 

On October 13, 2016, the Respondent Ryan Ashley Hubbs (hereinafter the Respondent) 

committed a robbery in the Weston, Lewis County, West Virginia Rite-Aid parking lot at 

approximately 12:30 p.m. App. at 5. Subsequently, in Whitehall, Marion County, West Virginia 

at approximately 14:27 p.m., the Respondent wrecked the stolen vehicle into a 2009 Chevrolet 

Malibu causing the death of both occupants. App. at 3. This occurred nearly two hours after and 

forty miles away from the scene of the robbery. At the time of the wreck, the Weston Police 

Department had not entered the stolen vehicle into NCIC nor had a BOLO been transmitted 10 

Marion County at such time. 

On October 30, 2017, Respondent pled guilty to the lesser-included offense of Robbery in 

the Second Degree in Lewis County Circuit Court Case No. 16-F-67. App. at 14. He was 

sentenced on November 7, 2017, as a result of enhancement as a Second Offense Felon, to 

imprisonment for not less than ten (10) years nor more than eighteen (18) years in prison. Id. 

Respondent was indicted in the present Marion County case on October 2, 2017, for two (2) 

counts of Murder in the First Degree, upon the theory of felony murder, as the State contends that 

the Respondent remained in active flight from the robbery until the crash in Marion County. 

App. at3. 

Thereafter, on March 26,2018, the Respondent filed a Motion to Dismiss the Indictruent 

on the Double Jeopardy Grounds. App at 20. On April 6, 2018, the Petitioner filed its "Response 

to Defendant's Motion to Dismiss Indictment." App. at 23. Subsequently on April 9, 2018, the 

Respondent filed "Defendant's Reply to State's Response to Defendant's Motion to Dismiss 

Indictment." App. at 27. A hearing on said motions was held on April 10, 2018. App. at 35. 
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Thereafter on April 24, 2018, the Circuit Court of Marion County, West Virginia, issued an 

Order Dismissing the Indictments. Id. The Circuit Court of Marion County specifically found 

that: 

Though there may be two separate and distinct victims from the underlying felony and the 

felony murder charge, there is only one underlying felony which, as argued by the State, was a 

part of one continuous transaction or occurrence leading to the instant charge of felony murder. 

The Court acknowledges that the Marion County felony murder indictment 
returned against Mr. Hubbs was entirely appropriate at the time of its return - as 
there had been no conviction in Lewis County on the lesser included offense of 
robbery. 
However, at the time of the entry and acceptance ofMr. Hubbs plea in Lewis 
County, to the lesser included charge of robbery, prosecution of the Marion 
County felony murder charge became wholly untenable as it would place Mr. 
Hubbs twice in jeopardy for the same crime and punishment. 
The State urges that public policy requires justice for separate victims as 
discussed for in State v. Elliott, but the very same case discusses the necessity of 
the existence of two underlying felonies, discussed supra, in order to avoid 
concerns of placing a defendant double jeopardy of the same offense. 
Prior to a conviction in either county, had the charges been amended, had the 
robbery charge been held until an opportunity to pursue the more serious charge of 
felony murder had been exercised, or had either county deferred venue of its 
charge to the other so the two charges could be prosecuted in tandem pursuant to 
State v. Clements, 175 W. Va. 463, 334 S.E.2d 600(1985), we may find ourselves 
in an entirely different posture. 
However, the facts are as they are: Mr. Hubbs has entered a guilty plea for the 
lesser included offense of robbery, which has been accepted by the Court on the 
Lewis County, and on which he has been sentenced - thereby, barring the pursuit 
of the felony murder charge here in Marion County. 

Id. Subsequently on May 16, 2018, the Petitioner filed its notice of intent to appeal that decision. 

On September 7, 2018, the Petitioner perfected its appeal. 

SUMMARY OF ARGUMENT 

The Respondent submits that the trial court did not err in dismissing the indictment 

2 



returned against him. The Circuit Court correctly determined the Marion County Indictment was 

a violation of Double Jeopardy. The Respondent committed one enumerated felony (robbery) in 

Lewis County. At the time of the arrest, venue was proper to pnrsue felony mnrder charges in 

both Lewis County and Marion County. However, once the plea was entered in Lewis County, 

Marion County could no longer pnrsue felony mnrder charges arising from the same continuous 

transaction. The Circuit Court's decision must be affirmed. 

STATEMENT REGARDING ORAL ARGUMENT 

The Respondent does not believe oral argument is necessary to resolve this matter 

pursuant to Rule 18(a)(4). 

ARGUMENT 

STANDARD OF REVIEW 

"This Court's standard of review concerning a motion to dismiss an indictment is, 

generally, de novo." State v. Grimes, 226 W. Va. 411, 413, 701 S.E.2d 449,451 (2009). 

I. THE CIRCUIT COURT OF MARION COUNTY DID NOT ERR IN DISMiSSING 
THE INDICTMENT AGAINST THE RESPONDENT AS THE RESPONDENT'S 
CONSTITUTIONAL RIGHT TO NOT BE TWICE PLACED IN JEOPARDY 
WOULD HAVE BEEN VIOLATED. 

The Petitioner contends that the Indictment should not be dismissed on double jeopardy 

grounds for two reasons 1) there are three separate and distinguishable victims, and 2) there are 

two separate jurisdictions or venues involved. The State's argunlents are without merit and the 

Indictment returned against the Respondent Ryan Ashley Hubbs was appropriately dismissed by 

the Circuit Court of Marion County. 

It is well settled that a Defendant in a criminal prosecution has a right to not be placed 
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twice in jeopardy for the same criminal offense. The Petitioner has argued that there is no 

violation of double jeopardy because the Respondent had not completed the robbery and was 

actively fleeing when he crashed in Marion County. Even assuming this is true, Respondent has 

already been prosecuted and sentenced in Lewis County for said robbery. App. at 14. 

"The Double Jeopardy Clause in Article III, Section 5 of the West Virginia Constitution, 

provides immunity from further prosecution where a court having jurisdiction has acquitted the 

accused. It protects against a second prosecution for the same offense after conviction. It also 

prohibits multiple punishments for the same offense." Syllabus Point 1, Conner v. Griffith, 160 

W.Va. 680,238 S.E.2d 529 (1977). Gill, 187 W.Va. at 138,416 S.E.2d at 255, Syl. Pts. 1 and 2. 

State v. Minigh, 224 W. Va. 112,119-20,680 S.E.2d 127, 134-35 (2009). 

Additionally, this Honorable Court previously held in syllabus point 8 of State v. 

Williams, 172 W.Va. 295, 305 S.E.2d 251 (1983) that "[d]ouble jeopardy prohibits an accused 

charged with felony-murder, as defined by W.Va. Code § 61-2-1 (1977 Replacement VoL), from 

being.separately tried or punished for both murder and the underlying enumerated felony." Syl. 

Pt. 10, State v. Julius, 185 W.Va. 422, 408 S.E.2d 1 (1991); Syl. Pt. 8, State v. Giles, 183 W.Va. 

237, 395 S.E.2d 481 (1990). As the West Virginia Supreme Court explained in Williams: 

[A]pply[ing] the same evidence test ... it is clear that the [underlying felony] upon 
which a felony-murder case is based constitutes a lesser included offense. The 
commission of the [underlying felony] was an essential element ofthe crime of 
felony-murder as proved by the State. The statute[ ] which definer s] [the 
underlying felony] dol es] not require proof of any fact which the felony-murder 
provision did not. Consequently ... we hold that double jeopardy prohibits an 
accused charged with felony-murder ... from being separately tried or punished for 
both murder and the underlying enumerated felony. 

Id. at 311,305 S.E.2d at 267-68. See also Flackv. Ballard, 239 W. Va. 566, 803 S.E.2d 536, 555 
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(2017) In a felony murder prosecution, "the [underlying] sentence [is] subsumed by the greater 

felony murder offense."Id. at 554. If the Circuit Court of Marion County had not dismissed the 

felony murder indictments in Marion County in relation to the robbery, the Respondent would 

have twice been placed in jeopardy for the "same transaction of events." 

A. The Respondent Committed Only One Enumerated Felony and therefore the 
Circuit Court of Marion County's Dismissal of the Indictments Against the 
Respondent should be Affirmed. 

The Petitioner's reliance on State vs. Elliott is misplaced. In Elliott, the Defendant "was 

tried and convicted by a jury on June 6, 1990, of first degree felony murder, sexual assault in the 

first degree, arson in the fourth degree and two counts of attempted murder." State v. Elliott, 186 

W. Va. 361, 362, 412 S.E.2d 762,763 (1991). This Honorable Court was first required to answer 

whether the Defendant could be charged with both arson and felony murder for the arson, as the 

jury had convicted the appellant of first degree felony murder and the underlying felony of arson 

in the fourth degree, and the circuit court [had] sentenced him on both. This Honorable COUlt 

held that "under the principles set forth in Williams and its progeny, both the conviction and 

sentence pertaining to fourth degree arson constitute a violation of double jeopardy. [This Court] 

reverser d] the appellant's conviction for fourth degree arson and remand this case for entry of an 

order comporting herewith." State v. Elliott, 186 W. Va. 361, at 364. 

This Honorable Court then answered the specific question of "whether double jeopardy 

principles are violated when a defendant is convicted of two underlying felonies and felony 

murder, where one of the underlying felonies which could have supported the felony murder 

conviction involved a separate and distinct victim £i'om the actual felony murder victim." State v. 

Elliott, at 364-65. This Court found that the arson charge also served as the basis for the first 
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degree felony murder conviction. Thus, [this Court] will not set aside the conviction for the first 

degree sexual assault of the ten-year-old daughter of the murder victim, since the sexual assault 

involved a separate and distinct victim. Id. at 365. This Honorable Court specifically held, " that 

where there is more than one underlving felony supporting a felonv murder conviction and one of 

the underlying felonies is committed upon a separate and distinct victim from the victim who 

was actually murdered, that underlying felony conviction does not merge with the felony murder 

conviction for the purposes of double jeopardy." Id. at 365-366. (Emphasis added). 

Additionally, the Petitioner relies on the State ex rei. Lehman v. Strickler, 174 W. Va. 

809,329 S.E.2d 882 (1985), to support its proposition that more than one victim allows for 

prosecution of the underlying offense and felony murder. However, the State's reliance on this 

case is also misplaced. 

In State ex reI. Lehman v. Strickler, Kip Dooley and Harry Neal, two members of the 

Mofo Men, invited the [Defendant] and a few other members of the Avengers to their clubhouse 

to party and discuss the territorial rivalry between the two groups. After eating some deer steak>, 

the [Defendant] took Kip Dooley'S and Harry Neal's "colors" (motorcycle vests with gang 

patches) at gunpoint. He also shot both men, killing Dooley and seriously injuring Neal. State ex 

rei. Lehman v. Strickler, at 810. The defendant was tried and convicted of the charges of first 

degree murder (felony murder), robbery, and malicious wounding. Id. The Defendant argued that 

his conviction and sentence for the robbery and felony murder violated principles of double 

jeopardy. Id. The West Virginia Supreme Court answered the question as to whether, "in 

forcibly taking the motorcycle vests of Kip Dooley and Harry Neal, did the [Defendant] commit 

one aggravated robbery or two? If the answer is two, there is no double jeopardy problem in 
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convicting the petitioner of the aggravated robbery of one victim and the felony murder of the 

other. If, however, the takings constitute one robbery, there would be a double jeopardy violation. 

Id. at 810. In response to that question, this Honorable Court held that "[w]hen a defendant 

commits two separate aggravated robberies, and in the course thereof kills one of the victims, he 

can be convicted of both the aggravated robbery of one victim and the felony murder of the 

other." Strickler, at 809. (Emphasis added). 

The fatal flaw in the Petitioner's argument and reliance on both the Elliott and Strickler 

cases, is that the Respondent did not commit a second felony. The Respondent, according to the 

Petitioner was still fleeing from the scene of the only felony committed, i.e. robbery in Lewis 

County. The Respondent was not charged with an additional felony in relation to the robbery in 

Lewis County. Because the Respondent only committed one underlying felony, the Lewis County 

robbery, the cases as cited by the Petitioner are without merit, and the felony murder indictments 

in Marion County were properly dismissed on Double Jeopardy grounds. 

B. Vellue for felony murder was proper in both Lewis County and Marion 
County, and therefore the Circuit Court of Marion County's Dismissal of the 
Indictment Against the Respondent should be Affirmed. 

The Petitioner again has argued that double jeopardy is not violated because the two 

"events" transpired in two separate venues and each was responsible for prosecuting their own 

crime. However, the Respondent's right to be free from double jeopardy would have been 

violated, ifthe Petitioner was permitted to pursue a felony murder indictment in Marion County, 

West Virginia. 

"In Syllabus Point 2 of State v. Clements, 175 W.Va. 463, 334 S.E.2d 600 (1985), [this 

Honorable Court] held that" '[w]here a crime is committed in more than one county, venue 
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exists in any county in which a substantial element of the offense occurred. W.Va. Code § 

61-11-12 (1984).'" State v. Sprague, 214 W. Va. 471, 476, 590 S.E.2d 664,669 (2003). 

Therefore, Lewis County had the opportunity to indict the Respondent on the felony murder 

charges as the robbery (a substantial element of the offense offelony murder), occurred in Lewis 

County, West Virginia. The Lewis County prosecutor chose not to proceed with that charge and 

instead pursued only the robbery charge. 

The prosecutors in Marion County now want to place the Respondent in jeopardy again 

for the same event or series of events, and by doing so, violate the Respondent's constitutional 

rights to be free from double jeopardy. The prosecutors in Lewis County and Marion County 

should have determined who would pursue the matter. The Respondent cannot be penalized for 

the lack of communication between the prosecutors. Because Lewis County had the opportunity 

to pursue the felony murder charge in that venue and chose not to proceed with that charge, 

Marion County is precluded from indicting the Respondent on a felony murder charge arising out 

of "the same transactions" from the underlying Lewis County robbery. 

CONCLUSION AND PRAYER FOR RELIEF 

The undersigned Counsel for the Respondent submits that the findings and rulings of the 

Circuit Court of Marion County, West Virginia, are correct and that the relief requested by the 

Petitioner should be denied. 
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CERTIFICATE OF SERVICE 

We, Matthew S. Delligatti and Ashley Joseph Smith, hereby certify that on the 19'h day of 

October, 2018, the foregoing "Respondent's Brief" upon the Petitioner by mailing true copies 

thereof by United States mail, postage prepaid, to the following counsel of record: 

Jeffrey L. Freeman 
Marion County Prosecuting Attorney's Office 

213 Jackson Street 
Fairmont, WV 26554 
Counsel for Petitioner 
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Matthew S. Delligatti 
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