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!ntne 1,Ircun 1,0IJrt of Marion County, "vest vlrglnla·-

State of West Virginia, 
Plaintiff, 

) 
) 
) 
) 
) 
) 
) 
) 

vs.) Case No. CC-24-2017-F-158 

RYAN ASHLEY HUBBS, 
Defendant 

ORDER GRANTING MOTION TO DISMISS INDICTMENT 

On the 10th day of April, 2018, came the State of West Virginia by its Prosecuting 

Attorney, Jeffrey L. Freeman, and came the Defendant, Ryan Ashley Hubbs, in person 

and by counsel, Matthew S. Delligatti and Ashley Joseph Smith, all for the purpose of 

hearing on the Defendant's Motion to Dismiss the Indictment previously filed in the 

above referenced action. 

The Court after hearing the arguments of counsel and having had the opportunity 

to review the matters of record herein, does hereby make the following FINDINGS of 

FACT and CONCLUSIONS OF LAW: 

1. The instant felony murder indictment in Marion County (Case No. 17-F-

158) was returned against the Defendant, Ryan Ashley Hubbs on October 

2,2017. 

2. Mr. Hubbs entered a guilty plea on the charge of second degree robbery in 

Lewis County (Case No. 16-F-67) on October 30, 2017. 

3. Mr. Hubbs was sentenced on the underlying robbery charge as pled to in 

Lewis County (Case No. 16-F-67) on November 7, 2017. 

4. The State argues that the robbery committed in Lewis County is part of the 

same transaction or occurrence which led to the deaths of David and 

Sandra Glasscock. 

., 



5. Robbery is an enumerated and predicate offense for a conviction of felony 

murder as charged in the instant action in Marion County. 

6. The single count Lewis County robbery charge and conviction is the only 

underlying felony on which the instant charge of felony murder is brought. 

7. The West Virginia Supreme Court has previously held in syllabus point 8 

of State v. Williams, 172 W. Va. 295,305 S.E.2d 251 (1983) that "[d]ouble 

jeopardy prohibits an accused charged with felony-murder ... from being 

separately tried or punished for both murder and the underlying 

enumerated felony." 

8. In order to effectively prosecute the Marion County charge of felony 

murder, the underlying enumerated felony of robbery would have to be 

retried and/or would result in trial of the felony murder and underlying 

felony charge in separate prosecutions. 

9. In State v. Elliott, 186, W. Va. 361, 364-65, 412 S.E.2d 762, 765-66 (1991) 

the Supreme Court considered whether double jeopardy principles are 

violated when a defendant is convicted of two underlying felonies and 

felony murder, where one of the underlying felonies which could have 

supported the felony murder conviction involved a separate and distinct 

victim from the actual felony murder victim." Upon its consideration the 

Supreme Court held "that where there is more than one underlying felony 

supporting a felony murder conviction and one of the underlying felonies is 

committed upon a separate and distinct victim from the victim who was 

actually murdered, that underlying felony conviction does not merge with 

the felony murder conviction for the purpose of double jeopardy." !d. 

10. However, such is not the case here. Though there may be two separate 



and distinct victims from the underlying felony and the felony murder 

charge, there is only one underlying felony which, as argued by the State, 

was a part of one continuous transaction or occurrence leading to the 

instant charge of felony murder. 

11. The Court acknowledges that the Marion County felony murder indictment 

returned against Mr. Hubbs was entirely appropriate at the time of its 

return - as there had been no conviction in Lewis County on the lesser 

included offense of robbery. 

12. However, at the time of the entry and acceptance of Mr. Hubbs' plea in 

Lewis County, to the lesser included charge of robbery, prosecution of the 

Marion County felony murder charge became wholly untenable as it would 

place Mr. Hubbs twice in jeopardy for the same crime and punishment. 

13. The State urges that public policy requires justice for separate victims as 

discussed for in State v. Elliott, but the very same case discusses the 

necessity of the existence of two underlying felonies, discussed supra, in 

order to avoid concerns of placing a defendant in double jeopardy of the 

same offense. 

14. Prior to a conviction in either county, had the charges been amended, had 

the robbery charge been held until an opportunity to pursue the more 

serious charge of felony murder had been exercised, or had either county 

deferred venue of its charge to the other so the two charges could be 

prosecuted in tandem pursuant to State v. Clements, 175 W. Va. 463, 334 

S.E.2d 600 (1985), we may find ourselves in an entirely different posture. 

15. However, the facts are as they are: Mr. Hubbs has entered a guilty plea for 

the lesser included offense of robbery, which has been accepted by the 



Court in Lewis County, and on which he has been sentenced - thereby, 

barring the pursuit of the felony murder charge here in Marion County. 

The Court acknowledges the sensitive nature of this case and the gravity of its 

decision. It does not disregard the fact that two innocent people are dead. However, 

this Court must apply the law as the law is written and interpreted by the Supreme 

Court. Accordingly, in this Court's opinion, dismissal of the indictment is the only legally 

sound decision that may result from that which is before the Court. 

Based upon the above, the Court hereby ORDERS that the Defendant's Motion 

to Dismiss the Indictment should be, and is hereby GRANTED. 

It is further ORDERED that this case is hereby DISMISSED from the Active 

Docket of this Court with Prejudice, reserving the State's objection. 

The Clerk of this Court shall send certified copies of this Order to: 

Matthew S. Delligatti 
Kettering Delligatti Law Offices, PLLC 
234 Adams Street, Suite 2 
Fairmont, WV 26554 

Ashley Joseph Smith 
Rose Padden Petty Taylor & Lilly, L.C. 
P.O. Box 1307 
Fairmont, WV 26555-1307 

Order Prepared By: 

/s/ Ashley Joseph Smith 
Ashley Joseph Smith 

Jeffrey L. Freeman 
Marion County Prosecuting Attorney's 
Office 
213 Jackson Street 
Fairmont, WV 26554 

ROSE PADDEN PETTY TAYLOR & LILLY, L.C. 
Attorneys at Law 
612 WesBanco Building 
Post Office Box 1307 
Fairmont, West Virginia 26555-1307 
(304) 363-4260 
(304) 363-4284 - Facsimile 
asmith@rpptl.com 
State Bar I.D. No. 12266 



Order Approved By: 

Approved via e-mail 4/19/18 - SM 
Jeffrey L. Freeman 
Marion County Prosecuting Attorney's Office 
213 Jackson Street 
Fairmont, WV 26554 
State Bar 1.0. No. 6591 

lsI Patrick N. Wilson 
Circuit Court Judge 
16th Judicial Circuit 

Note: The electronic signature on this order can be verified using the reference code that appears in the 
upper-left corner of the first page. Visit www.courtswv.gov/e-file/for more details. 


