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I. STATEMENT OF THE CASE 

The Circuit Court was correct in finding that the Division of Justice and Community 

Services ("DCJS") and Law Enforcement Professional Standards Subcommittee ("LEPS")! acted 

arbitrarily and capricious in denying Fairmont State University's ("FSU") application for an entry 

level law enforcement training program. LEPS acknowledges that FSU's application appropriately 

met the standards for an entry level program. The Circuit Court appropriately found that FSU's 

application should have been approved by LEPS under the applicable statutes and regulations. 

Accordingly, the Circuit Court's order should be upheld. 

II. SUMMARY OF ARGUMENT 

LEPS fails to point this Court to any identifiable misapplication of the law in this matter 

that would justify this Court setting aside the Circuit Court's Findings of Fact and Conclusions of 

Law. Though LEPS' justifications for denying the FSU application continue to evolve over the 

course of these proceedings, the one remaining constant in its position is the FSU program is not 

needed. There is, however, nothing in the applicable statutory scheme or regulations that provide 

for such an analysis. This much was noted in the Recommended Decision of Director Rick Staton 

that was ultimately adopted by the DCJS. (J.A. 142). Rather than make a finding on need, the 

DCJS decision was based upon irrelevant West Virginia Code sections which the Circuit Court 

correctly found were not a bar to the approval ofthe FSU application. 

LEPS admits FSU's application meets the criteria required by the applicable regulations to 

establish an entry level officer training program. LEPS nonetheless makes a very tenuous 

argument that the statutes and regulations do not contemplate an academic institution from 

1 Appellant singularly refers to both ofthese as LEPS. For simplicity, Appellee does the same in 
this response. 
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operating an entry level law enforcement training program. This is directly contradicted by both 

the Recommended Decision and the law. DCJS mischaracterizes the Circuit Court's reliance 

upon W.Va. C.S.R. § 149-2-4.1.a in arguing that the Circuit Court fixated on such language in that 

section as a basis for its ruling. The Circuit Court, in addressing DCJS' s oral argument that 

educational programs were not meant by DCJS to administer entry level programs, simply referred 

to that section in providing that the very regulations written by LEPS provided for an educational 

institution to operate an entry level program. Likewise, the Circuit Court correctly found that 

W.Va. Code §30-29-5(b) and §30-29-3(a)(1) are not a bar to the approval ofFSU's application. 

Accordingly, the Circuit Court correctly found that LEPS' denial was arbitrary and 

capricious because the reasons set forth for the continued denial of this program is not supported 

by a reasoned interpretation of the applicable law and regulations. 

III. STATEMENT REGARDING ORAL ARGUMENT AND DECISION 

Oral argument is not necessary in this case as the facts and legal arguments are adequately 

presented in the briefs and record on appeal. W.Va. A.P. 18. Should the Court desire oral 

argument, Appellee agrees that oral argument pursuant to Rule 19 of the West Virginia Rules of 

Appellate Procedure would be appropriate. 

IV. ARGUMENT 

A. Standard of Review 

The standard of review in this matter is governed by the West Virginia State Administrative 

Procedures Act, W.Va. Code § 29A-5--4. On appeal to the Supreme Court, questions of law are 

reviewed de novo while findings of fact are accorded deference unless the reviewing court believes 

the findings to be clearly wrong. Philyaw v. Gatson, 195 W.Va. 474, 466 S.E.2d 133 (1995). The 
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issues presented in this appeal are questions oflaw in that Appellant challenges the Circuit Court's 

interpretation of the applicable law and regulations. 

B. The Circuit Court correctly found that LEPS wrongfully denied FSU's 
application. 

The Circuit Court's reversal of the denial of the FSU program was both appropriate and 

well-reasoned. The record demonstrates that LEPS does not want to authorize this program, not 

because the proposed program does not comply with the very regulations promulgated by LEPS, 

but rather LEPS simply does not believe a program is needed. LEPS hangs its entire position by 

piecing together several rules to argue that a statutory scheme is in place that precludes the 

approval of the FSU program. It is apparent, however, that these code sections and regulations, 

even read in a light argued by LEPS, are not intended to operate to bar an application that LEPS 

admits meets the statutory prerequisites for an entry level officer training program. In fact, not 

one of the legal authorities relied upon by LEPS stands for the proposition that LEPS has the 

discretion to deny a program that meets the requirements ofLEPS own regulations established for 

the purpose of certifying training program. 

1. Law Enforcement Training Funds are not a bar to FSU's application. 

LEPS first argues that the Circuit Court gave too much deference to W.Va. C.S.R. §149-

2-4.1.a in its ruling in favor of FSU. The Circuit Court, however, noted that this section refutes 

LEPS contention that an academic institution was not intended to operate an entry level program. 

Section 4.1 "Director of Training;" provides "Appointment - The appointment of a Director of 

Training (Director) shall be made by the head of the law enforcement agency if the academy is 

under the control of a police agency. If under an academic institution the head of the department 

may make the appointment under which the training will be provided." W.Va. C.S.R. § 149-2-4.1.a 

(emphasis added). The Circuit Court correctly noted that the very rules promulgated by LEPS for 
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the establishment of a law enforcement training academy contemplated that an academic 

institution could offer an entry level training program. 

The Circuit Court further found that West Virginia Code contemplated officers becoming 

certified in means other than attendance at the traditional State Police Training Academy. For 

example, the Circuit Court noted West Virginia Code Section 30-29-5(e) provides: 

Any person who begins employment on or after the effective date of this 
article as a law enforcement officer is certifiable as having met the minimum entry 
level law-enforcement training program requirements and is exempt from attending 
a law-enforcement training academy if the person has satisfactorily completed a 
course of instruction in law enforcement equivalent to or exceeding the minimum 
applicable law-enforcement training curricula promulgated by the subcommittee. 
To receive certification, the person shall make written application within ninety 
calendar days following the commencement of employment to the subcommittee 
requesting certification. The application shall include a notarized statement of the 
applicant's relevant scholastic records and a notarized copy of the curriculum of 
the completed course of instruction. The subcommittee shall review the application 
and, if it finds the applicant has met the requirements for certification, shall forward 
to the applicant documentation of certification. The subcommittee may set the 
standards for required records to be provided by or on behalf of the applicant officer 
to verify his or her training, status, or certification as a law-enforcement officer. 
The subcommittee may allow an applicant officer to participate in the approved 
equivalent certification program to gain certification as a law-enforcement officer 
in this state. 

The Circuit Court noted that "[t]his section recognizes circumstances where an individual may 

complete the requisite classroom work outside a traditional academy setting." (J.A. 208). 

Additionally, the Circuit Court pointed to section 30-29-3(a)(6) which states that the 

subcommittee shall: 

Promulgate standards governing the training, firearms qualification and initial and 
ongoing professional certification of law-enforcement officers and the entry-level 
law-enforcement training curricula. These standards shall require satisfactory 
completion of a minimum of four hundred classroom hours as promulgated by 
legislative rule, shall provide for credit to be given for relevant classroom hours 
earned pursuant to training other than training at an established law-enforcement 
academy if earned within five years immediately preceding the date of application 
for certification, and shall provide that the required classroom hours can be 
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accumulated on the basis of a part-time curricula spanning no more than twelve 
months or a full-time curricula. 

The Circuit Court reasoned that "[t]his section contemplates that classroom work may be 

obtained from an educational institution on a part time basis, not necessarily from the entry level 

academy." (l.A. 208). Consequently, the Circuit Court correctly concluded that West Virginia law 

and the regulations promulgated by LEPS contemplated a training academy to be offered by an 

educational institution such as FSU. 

To side step the Circuit Court's reasoned conclusions, LEPS also argues that the 

Legislature did not intend for an academic institution to provide entry level law enforcement 

training because of a requirement that LEPS provide funding for training academies. As such, 

LEPS asserts that because the Legislature did not provide for such contingencies, then LEPS 

should be permitted to deny academic institutions the right to provide an entry level training 

academy. Notably, this argument, as framed in Appellant's brief, was never raised at any level of 

the proceedings thus far. Per this Court's prior case law, this argument as framed should not be 

considered. 

Nonetheless, it must be noted that LEPS' argument in this regard conflates two issues that 

need clarified. In the agency proceedings, a basis for denying FSU's application was that Law 

Enforcement Training ("LET") funds would have to be paid to FSU if the application was 

approved. Director Staton made a finding that the LET Fund was insufficient to provide funding 

to the existing State Police Academy and to a second academy proposed by FSU. (l.A. 142-143). 

As such, he reasoned that the lack of adequate LET funds could be a relevant factor in denying the 

FSU application. (l.A. 143). What Director Staton ignored, but the Circuit Court did not, was the 

fact the LET funding is only required to academies that accept more than 25 students. (l.A. 209). 

FSU's proposed program is limited to 20 students per class, which by law, would not qualify for 
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LET funding. !d. LEPS points to no authority that such a circumstance would permit a denial of 

such a training program. 

More importantly, a clear reading of the law regarding the LET funding demonstrates that 

such requirements are in place to ensure the existence of at least one training program in West 

Virginia. West Virginia Code §30-29-3(a)(1) requires "funding for the establishment and support 

of law-enforcement training academies in the state." It is clear that this section was meant to 

establish a training academy in the state, not meant to be a barrier to the approval of other 

academies. This section was, also, not meant to be barrier to approval of additional academies as 

language to that effect in not contained in the statute. 

What was not argued before now is the fact that this funding requirement was somehow an 

indication that academic institutions should then be denied the opportunity to provide a program 

because academic institutions charge their students to attend their programs. LEPS does not 

provide why this fact is of significance other than attempting to bootstrap it to the "needs based" 

analysis that it continues to rely upon. This argument is also unpersuasive in that institutions of 

higher learning charge for a variety of educational opportunities. Offering a certified law 

enforcement training as part of a criminal justice degree program frankly makes sense and would 

lead to the enhancement of our entry level law enforcement candidates. As such, this argument 

should also fail. 

2. The Circuit Court accurately found conditional employment requirements are not 
relevant to whether LEPS wrongfully denied FSU's application. 

LEPS next argues that conditional employment and the two-year limit for a certified officer 

to become employed support the notion that an education institution was not meant to be certified 

to offer entry level training support the basis for denying FSU's application. These arguments are 

not persuasive and were appropriately rejected by the Circuit Court. The Circuit Court accurately 
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found that the law regarding conditional employment was not a barrier to approval of an entry 

level program. W.Va. Code §30-29-5(b) which provides, in pertinent part: 

[A] person who is not certified . . . may be conditionally employed as a law 
enforcement officer until certified. 

An objective reading of that section demonstrates that the conditional employment 

requirement is a protection to the trainee who may be hired and required to attend a training 

academy as part of that employment. Moreover, that section gives flexibility to the hiring law 

enforcement agency who is then permitted to hire an unlicensed officer pending certification. 

Nothing in that section addresses LEPS authority to deny an application that meets the criteria to 

form an entry level training program. 

The Circuit Court was also unpersuaded by the argument that some harm may come to an 

officer who attends the prospective FSU academy if they cannot become employed by a law 

enforcement agency. LEPS argues that should FSU be permitted to form an academy, graduates 

would run the risk of having to be trained more than once if they cannot become employed within 

that two-year time period. This argument, like the others, is completely irrelevant and the Circuit 

Court was correct in finding this argument unpersuasive. To assert that a professional program 

should be denied the opportunity to offer a certification to its students because negative 

consequences may result if the enrollee cannot find employment would mean that law schools or 

medical schools should not be certified because of the risk that their graduates may not pass their 

licensing exams, which often is the case. 

Rather, the logical response would be to embrace FSU's efforts to better their students' 

employment opportunities that would allow them to become certified in their field while still in an 

educational setting. Allowing FSU to offer this opportunity will also have the added benefit of 

saving municipalities and local governrnent thousands of dollars in training and salary that they 
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presently incur by paying to have unlicensed individuals to attend the current academy. To say 

that it is a reasoned decision to deny a program because you are afraid that prospective graduates 

would have to undergo training more than once is nonsensical and demonstrates the lengths that 

LEPS is willing to preclude the FSU program. LEPS argument in this regard is further evidence 

of the arbitrary and capricious basis for the original denial ofFSU's application. 

C. The Circuit Court applied the correct standard in finding that DCJS acted 
arbitrarily and capricious in denying FSU's application. 

LEPS' non-action was arbitrary and capricious because there is no rational basis for 

denying FSU's proposal. Notably, while arguing in the initial section of its brief that FSU's 

application did not meet the necessary requirements, LEPS admits in subsection B of its argument 

that the FSU application does meet the requirements of W.Va. C.S.R. §149-2-4. Yet, LEPS 

maintains that it was reasonable for it to deny FSU's application because there is no need for FSU's 

entry level training program. LEPS denial of the program however was not within its reasonably 

implied authority. 

Administrative agencies possess "such powers as are reasonably and necessarily implied 

in the exercise oftheir duties in accomplishing the purposes ofthe act." McDaniel v. West Virginia 

Div. of Labor, 214 W.Va. 719 at 727, 591 S.E.2d 277 at 285 (2003). Despite the fact that the 

Recommended Decision explicitly found otherwise, LEPS urges this Court to make the leap of 

finding a "needs based" analysis somewhere in the applicable law and regulations. There are no 

sections within the code or regulations that grants LEPS discretion to deny an application on the 

basis that a program is not necessary. The Recommended Decision by Director Staton does not 

dispute this position. Director Staton correctly noted the "code and legislative rule clearly 

contemplate the authority to establish other academies." (J.A. 142). In fact, the rules promulgated 

contemplate that a training academy may be provided by an academic institution. W.Va. C.S.R. 
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§149-2-4.1a and b. Importantly, Director Staton also correctly recognized that "[t]here is no 

"trigger for the establishment of the academies, such as a backlog ... or some other need." (1.A. 

142). Thus, consideration of need for this program is inappropriate. 

The arbitrary and capricious nature of LEPS continued pursuit of denying FSU's 

application is highlighted by the total irrelevant and baseless arguments that LEPS strings together 

to justify its denial. See, Curry v. W Va. Consol Public Retirement Bd., 236 W.Va. 188, 778 S.E.2d 

637 (2015)( agency action must be supported by substantial evidence or by a rational basis). Not 

one of the code sections or regulations relied upon by LEPS supports the denial of FSU's 

application. The Circuit Court carefully considered and rejected LEPS' argument finding that 

LEPS was authorized to enact rules for the implementation of training programs and that those 

rules do not provide for a need based determination in whether approving or denying programs. 

(lA. 205). 

Recognizing this deficiency, LEPS, for the first time in this appeal, argues that a need based 

analysis is inherent in LEPS statutory scheme because LEPS is charged with training law 

enforcement officers from law enforcement agencies that need officers. Similar to the argument 

that academic institutions were not meant to be certified because of the LET funding requirement, 

this argument was not raised, as framed, in these proceedings before now. As such, it should not 

be considered. 

If the Court were to consider this argument, it lacks merit. LEPS argues that its denial is 

based upon a concern that allowing FSU to operate an entry level law enforcement program would 

then spring board to LEPS approving other applications which would lead to an overpopulation of 

the law enforcement job pool. LEPS offers not authority to support his position other than to 

simply say it is the way they have operated in the past and therefore why change it now. This is 
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not sufficient. LEPS further argues that it would have to grant every application that meets its 

regulations. Presumably, however, LEPS authored such regulations in a manner that this should 

not be a problem. Notably, the existing training program follows those same regulations which 

begs the question of why additional programs following those same regulations would be 

problematic. On the flip side, allowing for more than one law enforcement training academy 

following those same regulations would more than likely lead to more competition which in tum 

lead to those programs improving their training. Accordingly, this argument should be disregarded 

by this Court. 

D. Amicus Curiae Brief 

The Amicus Curiae brief asserts the similar arguments that LEPS should be authorized to 

factor in whether a need exists before granting an application for an entry level program. The 

arguments raised are not different than those raised by LEPS. Accordingly, the Court should 

decline to follow them for the same reasons that the Court should deny LEPS request for relief. 

v. CONCLUSION 

The Circuit Court reasonably found under the circumstances that LEPS acted arbitrarily 

and capriciously in denying FSU's application for an entry level training program. The applicable 

law and regulations governing law enforcement training programs do not provide for the denial of 

applications that meet or exceed the requirements set forth therein. The reasons set forth by LEPS 

are not supported by the regulations. Accordingly, this Court should uphold the Circuit Court's 

order requiring LEPS to approve FSU's application. 

WHEREFORE, Fairmont State University respectfully requests this Honorable Court to 

deny the relief requested, uphold the ruling of the Circuit Court of Marion County and for such 

other relief as this Court deems appropriate. 
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