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III. Assignments of Error 

1. The Circuit Court erred when Judge Wilkes refused to disqualify or recuse 

himself. 

2. The Circuit Court erred when it found that Plaintiff was not entitled to a 

tolling of the statute of limitation by virtue of filing notice under the 

provisions of W.Va. Code § 55-17-3. 

IV. Statement of the Case 

On June 3, 2017 Arthur Patton filed in the Berkeley County Circuit Court for 

claims of violation of his 4th Amendment rights - excessive force, battery, and intentional 

infliction of emotional distress against Deputy John Cardello and the Berkeley County 

Sheriff s Department. The suit stems from an incident on May 29th
, 2015, wherein 

Deputy John Cardello of the Berkeley County Sheriffs Department used excessive force 

in apprehending Mr. Patton, who was unarmed and did not resist, and yet was beaten to 

such an extent that he required facial reconstructive surgery and the insertion of a metal 

plate into his cheek. Video evidence from Deputy Cardello's "dash-cam" clearly shows 

Deputy Cardello radioing to dispatch that the Defendant is making a run for it before the 

Defendant has even opened his car door, indicating, very obviously, that Deputy Cardello 

intended to set up his justification for brutality before engaging with the Defendant. The 
I 

statement is then followed by footage of Deputy Cardello bum rushing ~ppellant the 
! 

moment that Appellant stepped out of the car. Appellant's testimony would have been 

that these actions were followed by his being beaten repeatedly about the body, face with 



I 
i 

Deputy Cardello's asp while he was laying helpless in the river. Duridg criminal 

I 
proceedings, this video - an integral piece of discovery - disappeared for an extremely 

long stretch of time, and became the subject of a major discovery dispute replete with 

motions to compel being filed by defense counsel. 

Before filing the instant action, Plaintiff, in compliance with the W.Va. Code § 

55-17-3, filed its notice of intent to bring suit on May 3, 2017, and its formal complaint 

thirty days later. It is uncontested that Plaintiff complied with the requirements of W.Va. 

Code § 55-17-3. 

Thereafter, Defendants filed a Joint Motion to Dismiss, alleging, among other 

grounds, that Plaintiff had failed to file within the two-year statute of limitations, and that 

the statute of limitations was not told because the Berkeley County Sheriff s Office did 

not qualify as a "government agency," under the meaning of W.Va. Code § 55-17-2 

because they were not a member of the executive branch. On September 27,2017, 

despite plaintiffs highlighting, in multiple briefs on the issue, that the Supreme Court of 

Appeals has previously ruled on multiple occasions that county law enforcement officers 

were constitutional officers and members of the state's executive branch, Judge Wilkes 

granted Defendants' Motion to Dismiss. 

Upon receiving the Circuit Court's Final Order, undersigned counsel spoke with 

Petitioner's criminal defense counsel, Dylan Batten, about the Court's decision. It was 

during that conversation that undersigned counsel was made aware that Ms. Wilkes-

Delligatti had taken over for the recently departed Caitlyn Slavin as attorney of record in 

the criminal case, and that Ms. Wilkes-Delligatti had, in fact, been actipg as co-counsel 

during the dispute over the existence and location of the dash camera footage from 
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Deputy Cardello's cruiser. The dispute arose because defense counsel had initially 

requested the footage, which had been referenced in the police reportsl and he had been 

told by Prosecutor Slavin that Deputy Cardello claimed to have already personally turned 

the video over, a curious statement, given that it has never been the protocol for law 

enforcement officers to produce discovery directly to defendants. Suspicions were further 

aroused when the Berkeley County Prosecutor's Office could not (or perhaps would not) 

produce said video footage to defense counsel thereafter. Following the state's refusal to 

provide said video footage, defense counsel filed a motion to compel, and only after a 

prolonged fight in Circuit Court over the video's whereabouts was it finally produced, 

with the State claiming that it had been "misfiled" as the reason for its delayed and 

untimely production. 

Undersigned counsel believes that the "misfiling," of said video constituted an 

attempt by Deputy Cardello, or someone in the Berkeley County Prosecutor's Office or 

Sheriffs Department, to conceal and suppress this video footage, and thereby force a 

more stringent plea agreement in the criminal case and/or ward off a civil suit by 

delaying the discovery of said video footage until after the expiration of the statute of 

limitations. Such actions, if proven, are probative of Defendants knowledge of guilt and 

attempt at a cover-up - and thereby knowledge of liability - in the instant case, and may 

also constitute independent causes of action. As such, the issue of the "misplaced" video 

would have inevitably become discovery issues in the case at bar. Previously, 

undersigned counsel believed the only attorney involved in the discovery dispute was 

Caitlyn Slavin. However, as described above, subsequent conversations with defense 

counsel revealed that Prosecutor Wilkes-Delligatti was herself formal y involved. 
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I 
Because Judge Wilkes's decision ran in direct contradiction ofIW.Va. Supreme 

\ 

Court precedent, and because he denied Plaintiffs' due process rights by denying him 

multiple requests for a hearing on the motion to dismiss, Plaintiff immediately, upon 

receipt of the Circuit Court's dismissal, began working on a motion to Amend and Alter 

pursuant to W.Va. Rule 59(e). (Appendix Page 110). However, after learning that 

Prosecutor Wilkes-Delligatti was counsel of record in Plaintiffs criminal case, and that 

she was personally involved in the dispute with defense counsel over the video, Plaintiff 

no longer believed it proper, under the W.Va. Rules of Judicial Conduct, for Judge 

Wilkes to preside over Plaintiffs motion. Prosecutor Wilke's-Delligatti's personal 

involvement now requires that undersigned counsel, in conducting discovery, will need to 

depose her in order to uncover the details of the missing video and will, potentially, need 

to include her as a witness for trial as well, depending on the information gleaned at 

deposition. As such, Plaintiff filed a Motion for Judicial Disqualification, seeking Judge 

Wilkes's removal as presiding Judge in the case. 

On October 2nd
, after receiving undersigned counsel's Motion to Disqualify and 

Motion to Alter or Amend (Appendix Page 106), Judge Wilkes, in compliance with Trial 

Court Rule 17.012, filed a correspondence with Chief Justice Loughry. In said 

correspondence, Judge Wilkes stated, "I agree that if [Ms. Wilkes-Delligatti] will have 

any involvement in this case my recusal is warranted," but that, "I do not feel that my 

voluntary recusal is warranted but recognize that if circumstances change and it appears 

my daughter will have involvement in the civil action than my recusal ~ould be 

mandated:" (Appendix Page 114). This was written despite the fact thal Plaintiffs 

Motion for Disqualification specifically stated that Ms. Wilkes-Delligatti would, in fact, 
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need to be called as a witness, at the very least for a deposition. Judge Wilke's 

disqualification letter did not in any way attempt to reconcile his agreement with the 

conflict should Ms. Wilkes-Delligati be involved in the case and his declaration that his 

recusal was not warranted. 

Nevertheless, on October 5, 2017, Chief Justice Allen Loughry issued an 

Administrative Order holding that "the evidence set out for disqualification is insufficient 

to warrant such disqualification," and denying Plaintiffs Motion. (Appendix Page 121). 

This was done despite the fact that Plaintiff had unequivocally stated that Ms. Wilkes-

Delligati would have to be involved in further proceedings and Judge Wilkes had, in his 

letter, admitted that his daughter's involvement in the case would warrant his recusal. 

Thereafter, Plaintiff filed a judicial complaint against Judge Wilkes, alleging 

various breaches of the code of judicial conduct relating, in part, to Judge Wilkes's 

treatment of the instant action. Following said judicial complaint, Plaintiff filed a 

supplemental motion for disqualification on the basis of new evidence, to wit, the judicial 

complaint filed by Plaintiff. Chief Justice Workman then issued a new Order denying 

Plaintiffs Supplemental Motion for Disqualification. (Appendix Page 187). 

Thereafter, the Berkeley County Circuit Court issued its denial of Plaintiffs 

Motion to Alter or Amend. This appeal follows. 

V. Summary of Argument 

The Circuit Court erred when Judge Wilkes refused to disqualiify himself such 
, 

that Plaintiffs due process right to be heard before an impartial tribunal was violated. 

Disqualification was required because Judge Wilkes had a family member within the 
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third degree of relationship who was to be a material witness in the case. As such, at the 

very least, an appearance of impropriety exists such that due process rlquires the Judge's 
i 

disqualification. Both the West Virginia and U.S. Supreme Courts have clearly 

articulated that an appearance of impropriety in and of itself is enough to require 

disqualification. 

The Circuit court further erred when it found that that the notice requirements of 

W.Va. code § 55-17-3 did not apply to the Berkeley County Sheriffs Department 

because the Sheriffs department qualifies as a "government agency," within the meaning 

of the W.Va. Code § 55-17-3 because the Sheriff is a Constitutional Officer, the Sheriffs 

department is a division or instrumentality of the executive branch, and the form and 

function of the sheriff s department unequivocally demonstrates its state enforcement 

power and responsibilities such that it acts, and is governed, in all relevant respects, as an 

arm of state executive power. 

VI. Statement Regarding Oral Argument and Decision 

Appellant avers that oral argument is necessary in this case, and asks for a hearing 

under Rule 20 because the case involves an issue of first impression before this Court, to 

wit, whether county level law enforcement agencies constitute "government agencies" for 

the purposes of W.Va. Code § 55-17-3. 

The case further qualifies under rule twenty because it involves a matter of 

fundamental public importance, to wit, the right of an individual to have his case heard 

before an impartial tribunal. 
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VII. Argument I 
i 

1. 
I 

THE CIRCUIT COURT AND THE WEST VIRGINIA SUPREME COURT 
I 

CHIEF JUSTICES ERRED BY NOT RECUSING/DISQUALIFYING 
JUDGE WILKES FROM PRESIDING OVER THE CASE WHERE JUDGE 
WILKES HAD A F AMIL Y MEMBER WITHIN THE THIRD DEGREE OF 
RELATIONSHIP WHO WILL BE A MATERIAL WITNESS IN THE CASE 
AND HAS AN INTEREST IN THE CASES OUTCOME. 

Under Rule 2.11(a)(2) of the West Virginia Rules of Judicial Conduct, a judge shall 

disqualify himself in any proceeding in which "the judge's impartiality might reasonably 

be questioned," including when a person within the third degree of relationship to a judge 

or ajudge's domestic partner is: (a) a party to the proceeding (b) acting as a lawyer in the 

proceeding; (c) a person who has more than a de minimis interest that could be 

substantially affected by the proceeding, or (d) likely to be a material witness in the 

proceedings. (Emphasis added). Under Rule 2.11 (b), "A judge shall keep informed about 

the judge's personal and fiduciary economic interests, and make a reasonable effort to 

keep informed about the personal economic interests of the judge's spouse or domestic 

partner and minor children residing in the judge's household." When such a conflict 

exists, Rule 2.11 (c) allows for a Judge to remain in the case under the following 

circumstance: 

A judge subject to disqualification under this Rule, other than for bias or 
prejudice under paragraph (A)(1), may disclose on the record the basis of 
the judge's disqualification and may ask the parties and their lawyers to 
consider, outside the presence of the judge and court personnel, whether to 
waive disqualification. If, following the disclosure, the parties and lav..ryers 
agree, without participation by the judge or court personnel, that the judge 
should not be disqualified, the judge may participate in the proceeding. 
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At no point did Judge Wilkes make the parties aware of, or attempt to 'seek consent for, 

h· fl' f' . , . h' d h ., I I f d' h IS con Ict 0 Interest VIs-a-VIS IS aug ter's InVO vement as prosecutor 0 recor In t e 

underlying criminal action. 

In State ex, Rei. Everette Shrewsbury v, Poteet, 202 S.E.2d 628 (1974), the West 

Virginia Supreme Court of Appeals held that, 

In clear and cogent language the foregoing authorities have given 
unqualified support to the ancient legal maxim, Nemo Debet Esse Judex in 
Propria Causa - No man ought to be Judge in his own cause - which has 
been called a 'fundamental rule of reason and of natural justice.' Burrows, 
Sett. Cas., 194, 197. 

It is essential to the fair and proper administration of justice that courts, 
whether the highest in the land or the most minor, be completely 
independent, absolutely free from influence and wholly without any 
pecuniary interest, however remote, in any matter before them. This 
concept has been so firmly established by the above cited authorities and 
by recent decisions of this Court that further comment thereon is deemed 
unnecessary. 

The U.S. and West Virginia Supreme Courts have further held that due process 

mandates that even the appearance of impropriety must be avoided. In Louk v, Haynes, 

159 W.Va. 482, 499 (1976), this Court cited to U.S. Supreme Court precedent in holding 

that even where there is no actual conflict or no actual bias, a litigants due process rights 

are violated where an appearance of such bias is present. Said the Court in Louk: 

Due process requires that even the appearance of just ice be satisfied. The 
United States Supreme Court has stated: 

A fair trial in a fair tribunal is a basic requirement of due: 
process. Fairness of course requires an absence of actual bias 
in the trial of cases, But our system of law has always 
endeavored to prevent even the probability of u'?fairness, To 
this end no man can be a judge in his own case and no man is 
permitted to try cases where he has an interest in the outcome, 
That interest cannot be defined with precision. Circumstarzces 
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I 
and relationships must be considered. This Court has said, 
however, that "fe/very procedure which would offer a I 
possible temptation to the average man as a judge ... not to 
hold the balance nice, clear and true between the State and 
the accused, denies the latter due process of law." Such a 
stringent rule may sometimes bar trial by judges who have no 
actual bias and who would do their very best to weigh the 
scales of justice equally between contending parties. But to 
perform its highjimction in the best way justice must satisfy 
the appearance o.fjustice. 

(quoting Tumey v. Ohio, 273 U.S. 510, 532,47 S.Ct. 437, 444, 71 L.Ed. 749 Offutt v. 
United States, 348 U.S. 11, 14, 75 S.Ct. 11, 13 (99 L.Ed. 11).' In Re Murchison, 349 U.S. 
133, 136, 75 S.Ct. 623, 625, 99 L.Ed. 942 (1955) ) (emphasis added). 

The principle of avoiding even the appearance of impropriety was further 

elucidated by this Court in Rissler v. Jefferson County Board of Zoning Appeals, 225 

W.Va. 346, 693 S.E.2d 321, 328 (2010), where the Court held: 

As noted by the foregoing language of Conrete Pipe, supra, the 
appearance of just ice may require the disqualification of an adjudicator 
even when the adjudicator does not have an actual interest in a matter 
over which he/she presides ... where the adjudicator possesses the 
possibility of a disqualifying bias such that the proceeding, themselves, 
would appear to be Constitutionally infirm, the adjudicator will be 
deemed to be disqualified to ensure that the aggrieved party receives a 
process to which he/she is due, i. e. a hearing before an impartial 
tribunal ... our system of law has always endeavored to prevent even the 
probability of unfairness. 

Because of his daughter's inevitable involvement in the discovery process, as 

counsel of record during the time that relevant discovery and exculpatory evidence was 

"misplaced," and wrongly denied to Plaintiff, Judge Wilkes had a close family member 

with an interest in the case who, at the absolute minimum, would be se~ing as a material 

\ 

witness, and whose involvement and conduct relating to the "misplaced" video could, in 

i 
theory, be implicated in wrongdoing. More generally, as the Berkeley aounty Prosecutor, 

I 
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I 
Ms. Wilkes-Delligati is Berkeley County's head law enforcement offider, and could 

arguably be said to have a generalized interest in the case through thJrole as well. 

As such, Judge Wilkes was required to disclose the matter to the parties, and, 

absent informed consent thereto, disqualify himself under Rule 2.11 of the West Virginia 

Code of Judicial Conduct. Judge Wilkes did neither of these things. Instead, he presided 

over a case for which, at the very least, a strong appearance of impropriety obviously 

exists. As such, any decisions made by Judge Wilkes in this case must be invalidated as a 

violation of Appellant's due process right to a fair and impartial tribunal, and the case 

must be remanded on this basis alone. Even if Jude Wilkes had made the right legal 

decision (and the following arguments will show unequivocally that he did not), this case 

must still be remanded for adjUdication before an impartial tribunal. 

II. THE CIRCUIT COURT ERRED WHEN IT FOUND THAT THE 
BERKELEY COUNTY SHERIFF'S DEPARTMENT IS NOT A 
"GOVERNMENT AGENCY," FOR THE PURPOSES OF W.V A. CODE § 
55-17-3. 

W.Va. Code §55-17-3 requires that any action against a "government agency," 

must be proceeded by a notice of intent to bring suit at least 30 days prior to the filing of 

said lawsuit. The statute further provides that submission of said notice of intent tolls any 

relevant statute of limitations for 30 days. At § 55-17-2, the phrase "government agency," 

is defined as "a constitutional officer or other public official named as a defendant or 

respondent in his or her official capacity, or a department, division, bu¥au, board, 

commission or other agency or instrumentality within the executive branch of state 

government that has the capacity to sue or be sued." The statute contains within it 
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guidance as to interpretation. W.Va. Code § 55·17·6 specifically provtes that the notice 

provision is meant to interpreted broadly ("It is the express intent oftJe Legislature that 
! 

the provisions of this article be liberally construed to effectuate the public policy set forth 

in section one of this article."). The policy set forth in section one of the article clearly 

states that "The Legislature finds that there are numerous actions, suits and proceedings 

filed against state government agencies and officials that may affect the public interest. .. 

Government agencies and their officials require more notice of these actions and time to 

respond to them and the Legislature requires more timely information regarding these 

actions, all in order to protect the public interest." County-level governmental agencies 

have no reason to require any less notice than their state-level counterparts, and the West 

Virginia legislature has oversight of and creates laws applicable to county-level law 

enforcement just as they do for every other government agency. Thus, there is no 

cognizable reason why actions against political subdivisions shouldn't raise all the same 

concerns as purely state level agencies in terms of the need for notice and the legislatures 

need to be timely informed. As such, we must resolve any ambiguity as to who should be 

included in the notice statute in favor of inclusion. 

The Circuit Court's fundamental error in its interpretation of W.Va. Code § 55-17 

was in holding that county level government's designation as "political subdivisions" 

pursuant to the 'Governmental Tort Claims and Insurance Reform Act, 'W.Va. Code 29-

12A, somehow precludes their inclusion as a "government agency," defined as a 

"Constitutional officer" or a "division or instrumentality within the executive branch of 

state government," under § 55-17-2. However, this finding ignores the numerous 

instances where the West Virginia Supreme Court has explicitly found that county level 

11 



law enforcement officials are. in fact. both Constitutional officers as 111 as members of 
~ ~ I 

I 
the executive, as § 55-17-3 requires. Appellant will now outline the relevant case law on 

each point. 

A. COUNTY LEVEL LAW ENFORCEMENT OFFICIALS ARE 
CONSTITUTIONAL OFFICERS WHO HAVE BEEN REPEATEDLY 
IDENTIFIED AS SUCH BY THE WEST VIRGINIA SUPREME COURT, AND 
ANY AMBIGUITY MUST BE RESOLVED IN FAVOR OF INCLUSION. 

The West Virginia Constitution, at article nine, section one, establishes a sheriff 

for each county, and provides to county voters the authority to elect said Sheriff. ("The 

voters of each county shall elect a surveyor of lands, a prosecuting attorney, a sheriff, and 

one and not more than two assessors, who shall hold their respective offices for the term 

of four years. "). Our state Constitution further provides, at article nine, section three, that 

A person who has been elected or who has served as sheriff during all or any part of two 

consecutive terms shall be ineligible for the office of sheriff during any part of the term 

immediately following the second of the two consecutive terms. Thus, there is no doubt 

that a Sheriff is a "Constitutional officer," insomuch as the office is created by the West 

Virginia constitution. 

The West Virginia Supreme Court has been clear on the role of both prosecutors 

and sheriffs as "constitutional officers" of the state of west Virginia, a term which 

matches up definitively with the definition of "government agency," in W.Va. Code § 55-

17-2. In State ex. ReI. Preissler v. Dostert, 163 W.Va. 719 (1979), the West Virginia 

Supreme Court held that "The prosecuting attorney is a constitutional officer who 

exercises the sovereign power of the State at the will of the people and he is at all times 

answerable to them." If a prosecutor exercises the "sovereign power of the state," then so 
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I 
must also the deputy sheriffs who investigate and make the arrests which initiate the 

I 
I 

prosecutor's exercise of such sovereign power. 

However, we need not infer parallel treatment of Sheriffs Departments, as the 

West Virginia Supreme Court has directly stated it. In Webster County Commission v. 

Clayton, 522 S.E.2d 201, 207 (W.Va., 1999), the Court said, "It is apparent that Sheriff 

Clayton is allowed to hire persons to aide her in the execution of her duties as a 

constitutional officer of the State of West Virginia." (emphasis added). See also State ex 

ref. Damron v. Ferrell, 149 W.Va. 773, 143 S.E.2d 469 (W.Va., 1965) ("Likewise 

a sheriff is a constitutional officer."); and Cooper v. Mullenax, 28 S.E.2d 426,126 W.Va. 

256 (W.Va., 1943) ("There is a wide difference in the official status and powers of 

a sheriff--a constitutional officer--and a special constable appointed by a justice of the 

peace."). 

Thus, there can be simply no doubt that a Sheriff is a Constitutional Officer such 

that any suit brought against the Berkeley County Sheriff s Department implicates a 

Constitutional officer and thereby is subject to the notice requriements of W. Va. Code 

§55-17-3. Moreover, even if there was, the language of § 55-17-6 makes plain that such 

a distinction must be resolved in favor inclusion. 

B. COUNTY LEVEL LAW ENFORCEMENT HAS REGULARLY BEEN HELD 
TO BE MEMBERS OF THE EXECUTIVE BRANCH, AND ANY 
AMBIGUITY MUST BE RESOLVED IN FAVOR OF INCLUSION. 

This Court has repeatedly found prosecutors to be members of the 

I 
executive branch of State government, starting in State ex reI. Miller v.iSmith, 168 W.Va. , 

745,285 S.E.2d 500 (W.Va., 1981). In Miller, the Petitioner sought to restrain the 
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respondent, the Prosecuting Attorney of Clay County, from attempting to dissuade or 
, i 

discourage the grand jury from hearing the petitioner regarding his cotbplaint The Court 

found that the case presented three issues of law, one of which was whether "prohibition 

lie[ s] against a prosecuting attorney who attempts to stop a grand jury from hearing 

independent evidence." Id. At 502. In addressing this question, the Court noted that at 

common law prohibition lay only against judicial officers, and then noted that 

"Prosecuting attorneys are executive officers, see W.Va.[168 W.Va. 756] Const. art. 

VII, § 1; W.Va. Code § 5-3-2 (1979 Replacement Vol.), § 7-4-1, and in the performance 

of their executive duties they are not subject to the judicial writ of prohibition." Id. at 506 

(emphasis added). 

State ex rel. Miller has been cited by the Supreme Court numerous times for the 

proposition that prosecutors are members of the executive. This happened most recently 

in Games-Neely v. Sanders, 641 S.E.2d 153 (2013). In that case, Ms. Games-Neely, 

Prosecuting Attorney for Berkeley County, sought to prevent the enforcement of an order 

of the Circuit Court of Berkeley County allowing a defendant, who has been arraigned on 

criminal charges in West Virginia and released on bail therefor, to waive extradition 

proceedings and be released to the Commonwealth of Virginia. The Court found that, in 

deciding this question, it had to first determine who was proper official to protect the 

State's interests where a West Virginia criminal defendant seeks to waive extradition 

proceedings prior to the conclusion of the criminal proceedings against him in West 

Virginia. The Court first noted that "We are aware that extradition is generally a function 

of the executive office of the governor," before stating that 
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I 

I, 

However, it is important to note at this juncture that a prosecuting adomey is an 
officer of the executive branch of government. See, e.g., Slate ex 'rel. Ginsberg 
v. Naum, 173 W.Va. 510, 512,318 S.E.2d 454,456 (1984) ("aprose,cutor, as 
part of the executive department, must enforce ... criminal laws." (emphasis 
added) (citing Stale ex reI. Hamslead v. Doslerl, 173 W.Va. 133,313 S.E.2d 409 
(1984))); Syl. pt. 7, State ex reI. Skinner v. Dosterl, 166 W.Va. 743,278 S.E.2d 
624 (1981) ("The prosecutor, like any other executive officer, must have sound 
reasons for his actions." (emphasis added)); Slate ex reI. Miller v. Smilh, 168 
W.Va. 745,755-56,285 S.E.2d 500, 506 (1981) ("Prosecuting attorneys are 
executive officers, see W. Va. Const. art. VII, § 1; Code 5-3-2 (1979 
Replacement Vol.), § 7-4-1, .... "(footnote omitted)). Thus, the fact that the 
governor and prosecuting attorneys are both executive officers of the state is 
important in the context of our extradition statutes. 

Although W. Va.Code § 5-1-9U) grants authority only to the governor, W. 
Va. Code § 5-1-11 (b) prohibits a waiver of extradition proceedings from limiting 
the powers, rights or duties of "officers . .. of this slate." The reference to 
"officers ... of this state" undoubtedly refers to a broader range of officials than 
merely the governor, and would include prosecuting attorneys. 

Games-Neely v. Sanders, 641 S.E.2d at 162 (emphasis added). 

The Games-Neely case officers up a plethora of case-law which unequivocally tie 

prosecutors to the executive branch of state government. The case draws no distinction, 

in terms of membership in the executive branch, between the Governor - the most 

obvious of all members of the executive - and a county prosecutor. Phrases are used to 

refer to prosecutors such as "officers of this state," and "officers of the executive branch 

of government," and "part of the executive department". These Supreme Court 

statements make it beyond obvious that prosecutors count as "divisions," and 

"instrumentalities," of "the executive branch of state government," as the language of § 

55-17-2 requires. Obviously, if a Prosecutor, who represents only the prosecutorial side 

of the law enforcement coin, is a part of the executive branch of state government, than a 

sheriffs department, who represents the other side of the law enforcem~nt coin, must also 

be a part of the executive branch of state government. 

15 



i 
However. we need not infer the connection between prosecutots and sheriffs. as 

> • I > 

the Supreme Court has also made clear the role of county police officers as members of 

the executive branch. In Pollos v. Morris 12 W.Va. 287 (W.Va., 1932), the Court 

addressed the same issue as in State ex. Rei Miller, only in this case, the Court addressed 

it in the context of constables, a title interchangeable with Sheriff for our purposes. The 

Court stated, "prohibition does not lie to a mere executive officer, such a constable." 

(quoting State ex. Rei Noce v. Blankenship, 93 W.V. 273, 116 S.E. 524). Obviously, if 

prosecutors and constables are members of the executive branch, so must be sheriffs 

departments. 

In State ex reI. Frazier v. Meadows, 454 S.E.2d 65, 193 W.Va. 20 (W.Va. 1994), 

the Supreme Court made it clear that it considers sheriffs to be part of the executive 

branch. The Court presided over a challenge by the Mercer County Circuit Court to 

legislation commanding that the Sheriff of a county provide bailiffs to the circuit 

courts. The Court upheld the law based on its interpretation of the statutory language 

and held, in part, that: 

The system of'checks and balances' provided for in American state and 
federal constitutions and secured to each branch of government by 
'Separation of Powers' clauses theoretically and practically compels 
courts. when called upon, to thwart any unlaHful actions of one branch of 
government which impair the constitutional responsibilities and functions 
of a coequal branch ... The Judicial Reorganization Amendment provides a 
hierarchy to be used in resolving administrative conflicts and problems. 
Under the Amendment, the Judiciary, not the executive branch, is vested 
with the authority to resolve any substantial, genuine, and irreconcilable 
administrative conflicts regarding court personnel ... A sheriff's right to 
initially select a court's bailiffmay not obstruct a court's inherent power 
to control the administration of justice and conduct orderly judicial 
proceedings. ' 

Id. at SyJ. Points 1,3, and 4. (Emphasis added). 
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The Frazier decision involves only two parties. Judge Frazier of the Mercer , I 
i 

County Circuit Court, and Don B. Meadows, Sheriff for Mercer County. Thus, the 

Supreme Court's discussion of the "coequal" branches of government must relate only to 

these two individuals and the entities they represent. Any discussion, therefore, about the 

powers of the judiciary vs. the powers of the executive branch in relation to these two 

parties necessitates understanding that Judge Meadows and the Mercer County Circuit 

Court represent the judiciary under such a discourse, while Sheriff Meadows represents 

the executive branch. Thus, it is foundational to any rational understanding of this case 

that a sheriff and his department are part of the executive branch. One can only assume 

that the Court did not feel the need to explicitly state as much because a law enforcement 

officer's role as part of the executive - whose express constitutional role is to enforce the 

laws of the State - is so obvious that it need not be explicitly stated. But it must be noted 

for our purposes that without understanding that a sheriff is part of the executive branch, 

the Court's express holding would amount to an assertion of irrelevant facts. In other 

words, it wouldn't matter that the relevant statute vests the judiciary, rather than the 

executive, with authority to resolve conflicts if Sheriff Meadows was not a member of the 

executive. Plaintiff strenuously suggests that we should not assume that the Supreme 

Court of Appeals makes irrelevant, nonsensical holdings. 

C. THE FORM AND FUNCTION OF A COUNTY SHERIFFS DEPARTMENT 
MAKES PLAIN ITS SUBSTANTIVE ROLE AS A MEMBER OF THE 
EXECUTIVE BRANCH OF STATE GOVERNMENT. 

The above statements from the West Virginia Supreme Court clearly and 

unequivocally place county Sheriffs and Prosecutors within the definition of "government 
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agency" under § 55 -I 7 -3 through use of the term "con sti t utional ofji c1r .• , However, even 

if they weren't strictly defined as constitutional officers or members of the executive, it 

would nevertheless have to be said that a Sheriffs department represents a subdivision of 

state executive power such that they must be considered part of the executive branch of 

state government. Although no definition of "executive branch," appears in W.Va. Code 

§55-17-3, an analysis of the role played by a sheriffs department quickly makes it 

obvious that they are indeed a subdivision of state executive power, and as such qualify 

as a "division," and "instrumentality," within the executive branch. 

The executive branch of state government is responsible for the enforcement of 

state law. W.Va. Constitution, Article 7, section 5 states that, "The chief executive power 

shall be vested in the governor, who shall take care that the laws be faithfully executed." 

County level sheriffs and prosecutors are responsible within their local territory for 

enforcing, and thereby "executing," our state's criminal statutes. Thus, when a sheriff or 

deputy sheriff arrests someone, they are acting under the color of state law with the aim 

of enforcing state law. When a county prosecutor, a law enforcement officer in their own 

right, brings charges against an individual who has previously been arrested by the 

sheriffs department, the complaint is styled "The State of West Virginia," vs. the 

Defendant. In this case, the criminal complaint was styled "State of West Virginia v. 

Arthur Patton," making it very clear under whose authority said arrest and prosecution 

was being undertaken. When an appeal is made from a circuit court order of conviction, 

the State is represented by the West Virginia Office of the Attorney General, an obvious 

state agency. See W.Va. Attorney General Website, 

http://www.ago . wv. gov/aboutiDi visions/Pages/ Appellate-Division.asP1 ("Attorneys in 
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the Appellate Division brief and argue appeals from circuit court criminal convictions 

and denials of writs of habeas corpus, and defend original jurisdiction Iprohibition, 

mandamus and post-conviction habeas corpus petitions filed with the West Virginia 

Supreme Court in criminal cases."). 

Moreover, there is no legitimate argument for treating sheriffs and their deputies 

as agents of an independent county government, rather than simply a subdivision of state 

power. County governments are purely administrative political subdivisions of the state. 

They are not their own individual, separate governing entities. The West Virginia 

Constitution outlines their creation and does not afford them home rule authority. While 

W.Va. Const Article 6, section 39(a) does establish home rule for municipalities, ("Under 

such general laws, the electors of each municipal corporation, wherein the popUlation 

exceeds two thousand, shall have power and authority to frame, adopt and amend the 

charter of such corporation, or to amend an existing charter thereof, and through its 

legally constituted authority, may pass all laws and ordinances relating to its municipal 

affairs,"), no such equivalent status exists for counties. 

Rather, counties exist entirely as political subdivisions of state government under 

the West Virginia Constitution, which explicitly lays out the conditions under which the 

counties shall govern. Unlike municipalities, The West Virginia Constitution does not 

give counties the authority to establish their own governing charters such that county 

government could reasonably be considered a separate legal entity, as municipalities are. 

Even the compensation level of county commissions and officers is prescribed by state 

law. Although counties are permitted their own elected officials, the terms of governance 

are specifically prescribed by the state Constitution, which establishes county 
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commissions, details when a new county may be fonned, and speCifiCrny prescribes the 

county commissions duties, which includes "the superintendence and ladministration of 

the internal police and fiscal affairs of their counties, including the establishment and 

regulation of roads, ways, bridges, public landings, ferries and mills, with authority to lay 

and disburse the county levies." W Va. Const. article 9, section 11. Thus, while county 

commissions are given the authority to "superintend," and "administer," or oversea and 

manage, the internal police matters of the county, they are not given any power over the 

formation of the criminal laws that county law enforcement officials are required to 

enforce. Thus, it cannot be said that the Berkeley County Sheriffs Department is within 

the executive branch of a locality or other, non-state level government agency, because 

their express function, particularly with respect to the kind of criminal law enforcement 

implicated by the instant action, is to enforce the laws of the state. Thus, the county level 

political subdivision cannot be said to be a separate, non-state governing agency -

particularly in reference to their authority over criminal law, but rather a subdivision of 

state authority, and as such, county level law enforcement must be seen as creatures of 

state executive power. 

In addition, besides being charged with the enforcement and prosecution of state 

law, the entire structure and governance of West Virginia sheriff s departments is also 

governed by state law, including the procedures and considerations factored into hirings, 

firings, and promotions. See W.Va. Code § 7-14, "Civil Service for Deputy Sheriffs." 

State law further governs how deputy sheriffs are to be investigated, questioned, and 

punished, the procedural requirements of their hearings, and their appeal rights. See 
i 
I 

W.Va. Code § 7-14C, "Deputy Sheriffs; Procedure for Investigation." Furthermore, The 
I 
i 
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Consolidated Public Retirement Board is a state agency responsible fdr the administration 

I 
of all state retirement plans for educational employees, public employees, deputy sheriffs, 

judges, and public safety personnel. It oversees the "Deputy Sheriff s Retirement 

System," (DSRS), and controls whether benefits will be apportioned, and how much, to 

individual deputy sheriffs. Thus, service in the Berkeley County Sheriff s Department is 

governed in all respects by state, not county, law. This is obviously because county law 

enforcement is entirely a creation and creature of state law whose primary objective is to 

enforce the laws of the State of West Virginia. 

Defendants argued before the Circuit Court that Defendant inclusion as a 

"political subdivision," under W.Va. code § 29-12A made them ineligible to be included 

as a "state agency," under § 55-17-2. Defendants suggested that, because the Government 

Tort Claims and Insurance Reform Act ("GTCIRA") applies only to suits against 

political subdivisions, and because the definitions under the GTCIRA distinguish 

between the "state" and "political subdivisions," political subdivisions or departments 

within political subdivisions cannot also be subject to the requirements of § 55-17. This is 

illogical, as the two statutes are in no way duplicative, nor do they relate in any way to 

one another. Rather, they speak to and address entirely different concerns. W.Va. Code § 

29-12A-l defines the purpose of the GTCIRA as follows: "Its purposes are to limit 

liability of political subdivisions and provide immunity to political subdivisions in certain 

instances and to regulate the costs and coverage of insurance available to political 

subdivisions for such liability." Thus, the entire reason for the statutes existence is to 

limit and define the liability of political subdivisions exclusively. Under such a 

statute, it would of course be necessary to distinguish between political subdivisions 
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and state-level agencies which would not fall under its jurisdictionl
. However, this 
! 

does not in any way mean that certain agencies within political subdivisions might 

not also be divisions or instrumentalities of the executive branch. Moreover, unlike § 

55-17, the GTClRA does not contain within it a clause directing that it be liberally 

construed. In fact, quite to the contrary, the language of the GTCIRA seeks to limit its 

applicability in various ways. See § 29-12A-18 ("This article does not apply to, and shall 

not be construed to apply to, the following:"). This indicates a desire by the legislature to 

limit the applicability of the GTCIRA as much as possible, while the language of § 55-

17-6 implies exactly the opposite, to wit, that the legislature wishes to expand the 

applicability of the notice requirements as much as possible. Thus, in comparing these 

two statutes, we are dealing with a true case of apples and oranges, and it is entirely 

inappropriate to use the definitions of one statute as proof regarding the other. 

As such, the language of the GTClRA does not reflect any kind of ultimate 

authority on what constitutes a "government agency," for the purposes of § 55-17. For 

that, we must look only to the definitions provided in § 55-17-2, which expressly apply to 

the rest of § 55-17. W.Va. Code § 55-17 is the exclusive authority as to when notices of 

intent to sue need to be provided to government agencies, while the Tort Claims Act is 

the exclusive authority as to the immunities and liabilities afforded to political 

subdivisions, which necessarily required the legislature to expressly distinguish the 

political subdivisions to which the GTVIRA applies from the other state agencies to 

which it doesn't apply. However, such an expediency has nothing at all to do with 

whether a Sheriffs department is a "government agency," for the purposes of § 55-17. 

Thus, as Defendants challenge is based on whether notice of intent was required, any 

I 

, 
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discussion of the Tort Claims Act is wholly irrelevant. Rather, the onlt relevant question 

I 
is whether the Defendants can be said to be "constitutional officers," "divisions," or 

"instrumentalities," of state executive authority. The Tort Claims Act simply has nothing 

to do with it. 

Finally, it should further be apparent that the stated rationale for the notice of 

intent statute, that "Government agencies and their officials require more notice of these 

actions and time to respond to them and the Legislature requires more timely information 

regarding these actions, all in order to protect the public interest," applies just as equally 

to county level officials, who also, by virtue of their size and myriad dealings with the 

public, would require greater notice in order to adequately respond. Thus, the Defense is 

devoid of even a single legitimate argument as to the inapplicability of the notice of 

intent statute to the case at bar. 

VIII. Conclusion 

On a fundamental level, we are dealing with a case of severe police brutality 

where the interests of justice are manifestly in favor of adjUdication on the merits. The 

Appellees, knowing full well the level of liability to which Deputy Cardello's actions 

have exposed them, have done everything in their power to thwart said adjudication on 

the merits, and the Circuit Court, acting under, at the very least, an obvious appearance of 

impropriety, has given them success thus far in doing so. But the statutory framework 

remains resolutely in favor of Appellant's position, and specifically di:rects that courts 
I 

interpret the notice requirements at issue as broadly as possible. As stich, there isn't a 

single good reason under the law as to why any Court shouldn't find that a sheriff's 
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department constitutes a government agency for the purposes of § 55J7, as they are 
. I 

constitutional officers and clear members of the executive branch of state government. 

For all the reasons stated above, Appellant respectfully requests that this 

Honorable Court reverse the findings of the Berkeley County Circuit Court granting 

Defendant's Motion to Dismiss, and remand the case back to the Circuit Court under a 

new judge for further proceedings. 
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