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IN THE CIRCUIT COURT OF BERKELEY COUNTY, WEST VIRGINIA 

ARTHUR PATTON, 

Plaintiff, 

v. 

COUNTY OF BERKELEY, WEST 
VIRGINIA and BERKELEY COUNTY 
SHERIFF'S DEPARTMENT, and 
DEPUTY JOHN CARDELLO, 
individually, and in his capacity as an 
employee of Berkeley County, 

Defendants. 

CIVIL ACTION NO. 17-C-258 
JUDGE WILKES 

ORDER DENYING PLAINTIFF'S MOTION TO ALTER OR AMEND JUDGMENT 

{t~ 
This matter came before the Court this __ of April 2018, upon Plaintiffs Motion to 

Alter or Amend Judgment. The Plaintiff, Arthur Patton, by counsel, Christian J. Riddell, Esq., 

and Defendants, County of Berkeley, West Virginia, Berkeley County Sheriff's Department, and 

Deputy John Cardello, by cOlU1sel Charles R. Bailey, Esq., have fully briefed the issues 

necessary. The Court dispenses with oral argwnent because the facts and legal contentions are 

adequately presented in the materials before the court and argument would not aid the decisional 

process. So, upon the full consideration of the issues, the record, and the pertinent legal 

authorities, the COUlt nues as follows. 

FINDINGS OF FACT 
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1. This matter was commenced with the filing of the Complaint on June 5, 2017, 

alleging violation of constitutional rights, intentional infliction of emotional distress, 

and battery against the Defendants County of Berkeley, West Virginia, Berkeley 

County Sheriffs Department, and Deputy John Cardello (hereinafter "Defendants") 

arising out of Plaintiff Arthur Patton's (hereinafter "Plaintiff') arrest on June 2,2015. 

See PI's Compl;See also Defs Mot. to Dismiss, p. 1. Additionally, the Plaintiff 

asselis he filed a notice of intent to file this action on May 5, 2017. See CampI, ~ 36; 

See also Def s Mot. to Dismiss, p. 3, Ex. A. 

2. On July 14, 2017, Defendants filed a Joint Motion to Dismiss and Incorporated 

Memorandum of Law, moving the Court to "dismiss Plaintiffs Complaint, in its 

entirety, for failure to state a claim upon which relief may be granted" See Defs Mot. 

to Dismiss, p. 1. On July 28, 2017, Plaintiff filed his Response to Defendants' Joint 

Motion to Dismiss. Thereafter, on August 4,2017, Defendants filed their Reply to 

Plaintiffs Response to Defendants' Joint Motion to Dismiss. 

3. On August 17,2017, Plaintiff filed his Rebuttal to Defendants' Reply on Motion to 

Dismiss. On August 20,2017, Plaintiff filed his Second Supplemental Memorandum 

of Law in Support of Its Response and Rebuttal on Defendants' Consolidated Motion 

to Dismiss. The Court notes these supplemental filings were outside of its Scheduling 

Order. 

4. On September 27,2017, this Court entered an Order Granting Defendants' Joint 

Motion to Dismiss, finding that sheriff's departments are political subdivisions in the 

State of West Virginia, and not part of the executive branch or constitutional officers 

as Plaintiff had argued. As a result, this Court found West Virginia Code §29-12A-l 
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applied, which does not contain a notice requirement or any tolling of the general two 

year applicable statute oflimitations. Therefore, Plaintiffs Complaint was untimely 

as it was filed outside of the statute oflimitations, and this Court dismissed it. 

5. On September 29, 2017, Plaintiff filed the instant Motion to Alter or Amend 

Judgment, arguing the cOUli's decision in the order granting the motion to dismiss is 

"clearly elTOneous", and reiterating his argument from his Response to the motion to 

dismiss that a Sheriff should be considered a constitutional officer within the 

executive branch. See PI's Mot., p. 1-2. Such a designation would have supported 

his argument that he tolled the statute of limitations because he provided a notice of . 

intent to the County pursuant to West Virginia Code §55-17-1, which mandates 

presuit notice before filing certain actions against the State, not counties. 

6. On October 19, 2017, Defendants filed Defendants' Response to Plaintiffs Motion to 

Alter or Amend Judgment, avening Plaintiff's Motion provides no new facts or law 

to suppOli it, rather it continues to reassert the same arguments previously asserted. 

See Def's Resp., p. 2. 

7. Finally, on October 30,2017, Plaintiff filed his Reply on Motion to Alter or Amend. 

8. The COUli now finds the instant Motion is ripe for adjudication. 

CONCLUSIONS OF LAW 

This matter comes before the Court upon a motion to alter or amend judgment brought 

pursuant to Rule 59(e) of the West Virginia Rules of Civil Procedure. Rule 59(e) simply states 

that" [a ]ny motion to alter or amend the judgment shall be fIled not later than 10 days after entry 

of the judgment". W. Va. R. Civ. P. 59. However, the West Virginia Supreme Court of Appeals 

has provided guidance on when a trial court should grant a Rule 59(e) motion to alter or amend. 

Order Denying Plaintiff's Motion to Alter or Amend Judgment, 
Page 3 of7 I 

I 



Specifically, in syllabus point 2 of Mey v. Pep Boys-Manny, Moe & Jack, 228 W.Va. 48, 717 

S.E.2d 235 (2011), the Supreme Court of Appeals said: 

A motion under Rule 59(e) of the West Virginia Rules of Civil 
Procedure should be granted where: (1) there is an intervening 
change in controlling law; (2) new evidence not previously 
available comes to light; (3) it becomes necessary to remedy a 
clear error oflaw or (4) to prevent obvious injustice. 

Syl. pt. 1, Acord v. Colane Company, 228 W.Va. 291, 719 S.E.2d 761 (2011); see also Hinerman 

v. Rodriguez, 230 W. Va. 118, 123,736 S.E.2d 351, 356 (2012). 

Further, a motion to alter or amend judgment may be used to correct manifest en-ors of 

law or fact or to present newly discovered evidence. Mey v. Pep Boys-Manny, Moe & Jack, 228 

W. Va. 48, 717 S.E.2d 235 (2011) . 

. In the present case, none of the grounds for reconsideration are present. The Court, after 

review of the pleadings and the court file, finds there are no manifest errors of law or fact to be 

cOlTected. It is apparent from the review of the record that the Court considered all the matters 

before the Court and issued its decision. The Court considered the totality of all the information 

provided by Plaintiff, including the two supplemental replies to the Motion to Dismiss filed 

outside of the Court's Trial Cou..ti Rule 22 Scheduling Order, all the infonnation provided by 

Defendants, and conducted its own legal research, determining that county sheriff's departments, 

along with county commissions, city governments, and the individuals employed by those 

entities are political subdivisions and are not to be considered within the executive branch ofthis 

state's government. Put another way, the Court was not persuaded by Plaintiffs argument that 

sheriffs offices are akin to, and should be considered, constitutional officers, making them state 

agencies within the executive branch of state government and subject to our state's presuit notice 

statute. 
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In the instant Motion to Alter or Amend Judgment, the Court finds Plaintiff is merely 

reasserting arguments previously reviewed and rejected by the Court. Indeed, Plaintiff has 

provided no intervening or controlling law that would justify the Court reversing its prior Order. 

Instead, Plaintiff merely cites to cases previously presented, and considered, by this Court, as 

well as additional cases that add no new legal precedent to support this Court reversing its 

decision. Likewise, he has provided no new evidence which came to light that would justify 

altering or amending the Court's prior Order. 

In ruling upon tlns present motion, this Court has again reviewed the relevant statutes and 

case law. And, its review of the relevant statutes and case law reveals that the court did not err in 

its designation of sheriff's offices as political subdivisions not within the executive branch of 

'state goveriunent. The Court does not find Plaintiffs averment that "such holding is inconsistent 

with precedent from ... the West Virginia Supreme COUli" persuasive. See PI's Mot., p. 2, 

Plaintiff criticized the Court for citing as "sole authority" the unpublished federal decision of 

Braxton v. Joynes, No. CIV.A.5:04 0894, 2005 WL 2249865 (S.D.W. Va. Sept. 15,2005); 

however, the Court notes it merely acknowledged it found Braxton's analysis of West Virginia 

state law regarding tolling rules instructive, As stated in this Court's analysis in its Order 

Granting Defendants' Joint Motion to Dismiss, federal courts "refer[ ] to state law for tolling 

rules, just as [they do] for the length of statutes oflimitations," Wallace v. Kata, 549 U.S. 384, 

394 (2007). Braxton then went on to examine the available West Virginia state law and cases to 

analyze a factual scenario very similar to the case at bar. Although this COUlt found its 

discovery and reading of Braxton to be instructive, particularly as it involved such a similar fact 

pattern and a procedural area of law in which federal courts look to, examine, and apply state 
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law, it was by no means the "sale authority" considered by this Court l
. Instead, the Court's 

Order Granting Defendants' Joint Motion to Dismiss contained a detailed analysis of all relevant 

law, including case law on the statute of limitations, the West Virginia Government TOlt Reform 

Act, relevant published Supreme Court of Appeals opinions finding sheriff s are employees of 

political subdivisions, not the executive branch of state government (see Syl. Pt. 2,Beckley v. 

Crabtree, 189 W. Va. 94, 428 S.E.2d 317 (1993», the presuit notice statutes (legislation entitled 

"Procedures for Certain Actions Against the State" (the "Act") which was codified in Article 17, 

Chapter 55 ofthe West Virginia Code), and other law. The Court hereby incorporates, by 

reference, its nine-page Order Granting Defendants' Joint Motion to Dismiss entered September 

27, 2017, in particular its five page analysis of the relevant case law, as well its findings of fact 

and conclusions of law. 

The facts of this case are straightforward and without issue; the sale issue before the 

Court was the applicability of the county sheriffs office to the state's presuit notice statute. A 

review of the pleadings and responses shows this sale issue was litigated thoroughly and each 

side's position was made known. This Court sees no reason to disturb its finding for the reasons 

set forth above. As such, Plaintiffs motion must be DENIED. 

CONCLUSION 

Accordingly, it is hereby ADJUDGED and ORDERED that Plaintiffs Motion to Alter of 

Amend Judgment, brought pursuant to Rule 59(e) is DENIED. Further, it is ADJUDGED and 

ORDERED that the September 27,2017 Order Granting Defendants' Joint Motion to Dismiss 

1 Likewise, this Court does not agree that Braxton was "inconsistent" with West Virginia Supreme Court opinions 
most relevant to the case at bar. 
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continues in full force and effect, including the ruling that Plaintiffs Complaint is DISMISSED. 

There being nothing further to accomplish in this matter, it is hereby ORDERED that this case be 

DISMISSED and stricken from the Court's docket. The Court notes the objections and 

exceptions of the parties to any adverse ruling herein. The Court directs the Circuit Clerk to 

distribute attested copies of this order to all counsel of record. 

\ 

CHRISTOPHER C. WILKES, JUDGE 
TWENTY-THIRD JUDICIAL CIRCUIT 
BERKELEY COUNTY, WEST VIRGINIA 
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