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I. ERRORS IN PETITIONER'S STATEMENT OF THE CASE 

Pursuant to Rule lO(d) of the West Virginia Rules of Appellate Procedure, Respondent 

Joshua T. Feagley directs this Court to the following errors in Petitioner's "Statement of the 

Case." 

A. At Paragraph l, p. l, Petitioner DMV fails to cite to the Appendix or any other source 

for the conclusory statement that "[n]either Respondent nor the OAH notified the DMV 

[Division of Motor Vehicles], the other party of record, with the request for a hearing; therefore, 

the DMV did not stay Respondent's driver's license pursuant to West Virginia Code § 17C-5A-

2(a) (2012)." 

B. At Paragraph 2, p. 2, the DMV motion filed on June 14, 2018 is correctly titled: 

"Notice of Special Limited Appearance, Motion to Dismiss and Motion for Attorney's Fees and 

Costs." 

C. At full Paragraph 1, p. 3, Petitioner incorrectly states that "the circuit court erred in 

proceeding without an indispensable party, the OAH." See Syllabus Point 1, Dixon v. American 

Industrial Leasing Co., 157 W.Va. 735, 205 S.E.2d 4 (1974): 

1. Indispensable Parties -
The determination of whether a party is indispensable under the provisions 
of Rule 19(a) of the West Virginia Rules of Civil Procedure is in the sound 
discretion of the trial court. Generally, a court must consider whether: (1) the 
interest of the absent party is distinct and severable; (2) in the absence of such 
party, the court can render justice between the parties before it; (3) the decree 
made will, in the absence of such party, have no injurious effect on the interest of 
such absent party; (4) the final deternlination will, in the absence of such party, be 
consistent with equity and good conscience, but each case must be considered on 
the basis of its peculiar facts, and the principal limitation on the court's 
discretion is whether, under the particular facts of each case, absent parties 
will be adversely affected by non-joinder. (Emphasis added). 



II. SUMMARY OF ARGUMENT 

Respondent Joshua T. Feagley respectfully requests that this Court affirm the Order 

Granting Writ of Prohibition of the Circuit Court of Monongalia County. 

The Circuit Court correctly ruled that Petitioner DMV "improperly delayed a driver's 

license revocation proceeding held pursuant to West Virginia Code § 17C-5A-2, thereby denying 

due process of law to Plaintiff." The Court appropriately granted the subject Petition for Writ of 

Prohibition which barred further hearing on Mr. Feagley's driver's license revocation before the 

OAH. 

First, the Circuit Court did, in fact, possess subject matter jurisdiction under applicable 

West Virginia law to hear a writ filed against Petitioner DMV based on its findings that Respondent 

Feagley did not request that any of the records preserved in Kanawha County be altered or 

amended; that his driver's license had not been revoked to date, and that he did not seek to compel 

Petitioner to perform a statutory duty relating to the maintenance of records. 

Second, the Circuit Court granted Respondent Feagley's Petition for Writ of Prohibition 

after a review of well-considered and valuable precedent, on the basis that Petitioner's 

"indefensible administrative mishandling of this matter resulted in it being overlooked for over six 

years." Moreover, the Circuit Court properly found that Petitioner DMV did not offer "any 

reasonable justification for its negligence" and did not submit any evidence "to rebut the 

presumptive prejudice that has necessarily resulted from its delay." 

Third, Petitioner DMV'S argument that the circuit court created a remedy that is 

"statutorily impossible for the DMV to follow" is wholly without merit in that Petitioner failed to 

demonstrate that OAH was an indispensable party in this case or that OAH was adversely affected 

by the court's ruling. 
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III. ST A TEMENT REGARDING ORAL ARGUMENT AND DECISION 

Pursuant to Rule 18(a) of the West Virginia Rules of Appellate Procedure, Respondent 

Joshua T. Feagley submits that oral argument is not necessary for this appeal. Petitioner's 

arguments have no merit; the dispositive issues have been authoritatively decided; the facts and 

legal arguments are adequately presented in the briefs and record on appeal, and the decisional 

process would not be significantly aided by oral argument. 

IV. STANDARD OF REVIEW 

2018): 

See Syllabus Point 2, State ex rei. Franklin v. Tatterson, 2018 W.Va. LEXIS 706 (Oct. 24, 

"In determining whether to entertain and issue the writ of prohibition for cases not 
involving an absence of jurisdiction but only where it is claimed that the lower 
tribunal exceeded its legitimate powers, this Court will examine five factors: (1) 
whether the party seeking the writ has no other adequate means, such as direct 
appeal, to obtain the desired relief; (2) whether the petitioner will be damaged or 
prejudiced in a way that is not correctable on appeal; (3) whether the lower 
tribunal's order is clearly erroneous as a matter of law; (4) whether the lower 
tribunal's order is an oft repeated error or manifests persistent disregard for either 
procedural or substantive law; and (5) whether the lower tribunal's order raises new 
and important problems or issues of law of first impression. These factors are 
general guidelines that serve as a useful starting point for determining whether a 
discretionary writ of prohibition should issue. Although all five factors need not be 
satisfied, it is clear that the third factor, the existence of clear error as a matter of 
law, should be given substantial weight." Syllabus Point 4, State ex rei. Hoover v. 
Berger, 199 W. Va. 12,483 S.E.2d 12 (1996). 

See also West Virginia Code § 53-1-1: The writ of prohibition shall lie as a matter of right 

in all cases of usurpation and abuse of power, when the inferior court has not jurisdiction of the 

subject matter in controversy, or, having such jurisdiction, exceeds its legitimate powers. 

Finally, this Court's review of a circuit court's decision involving an administrative agency 

order proceeds under the standard announced in Syllabus point 1 of Muscatel! v. Cline, 196 W. 

Va. 588,474 S.E.2d 518 (1996): 
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On appeal of an administrative order from a circuit court, this Court is bound by 
the statutory standards contained in W. Va. Code § 29A-5-4(a) and reviews 
questions of law presented de novo; findings of fact by the administrative officer 
are accorded deference unless the reviewing court believes the findings to be clearly 
wrong. 

v. NATURE OF THE RULING IN THE LOWER TRIBUNAL 

A. Circuit Court's Findings of Fact and Procedural History 

The Circuit Court of Monongalia set forth the following succinct statement of the 

relevant "Findings of Fact and Procedural History": 

1. [Respondent] was arrested for Driving Under the Influence on April 7, 2012, in 
Monongalia County, West Virginia. 

2. The WVDMV issued an Official Notice/Order of Revocation to Plaintiff over 15 
months after the arrest, on June 11, 2013. 

3. [Respondent] promptly filed a written objection and hearing request with the 
OAH on June 24,2013. 

4. The OAH scheduled a hearing on [Respondent's] objection for May 16,2018, by 
Notice dated March 28,2018, which is over six years after the original arrest date 
of Plaintiff. 

5. No motions to continue were filed or informally discussed prior to the March 28, 
2018, Notice of Hearing on [Respondent's] objection. 

6. On April 13, 2018, [Respondent] filed the Petition for Writ of Prohibition. 

7. On April 16, 2018, this Court entered a Rule to Show Cause Order, and set the 
matter for hearing on June 25,2018. 

8. On April 19, 2018, the WVDMV received a copy of the Complaint and 
Summons. 

9. On June 14,2018, the WVDMV filed the Notice of Special Limited Appearance, 
Motion to Dismiss and Motion for Attorney Fees and Costs ("Motion to 
Dismiss"). 

10. At present, [Respondent's] driver's license has not yet been revoked; he has 
maintained his right to operate vehicles for the last six years. 
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B. Order Granting Petition for Writ of Prohibition 

In his Petition for Writ of Prohibition, Respondent Feagley correctly asserted that the 

subject OAH hearing set for May 16, 2018, was "scheduled over six (6) years after the original 

arrest date." (App. 30). 

Respondent Feagley further asserted that Petitioner DMV's "attempt to impose a 

revocation of [his] license is "an excessive and unreasonable delay in the imposition of any such 

revocation and is prejudicial to [him]." He averred: 

Defendant's actions are quasi-judicial and it has been long recognized that 
administrative agencies that perform quasi-judicial functions must comply with the 
mandate of the West Virginia Constitution, Art. III, Sec. 17, that "justice shall be 
administered without ... delay." (citing Allen v. State Human Rights Comm 'n, 174 
W.Va. 139,324 S.E.2d 99 [1984]), Workman v. State Workmen's Compensation 
Comm'r, 160 W. Va. 656,236 S.E.2d 236 [1977], and State ex rei Cline v. Ma.:'(well, 
189 W.Va. 656, 236 S.E.2d 236 [1977]). (App.21). 

Additionally, Respondent Feagley contended that the six-year delay was "presumptively 

prejudicial against him and by same not being done timely, [his] interest, rights and everyday life 

activities have been unduly and unfairly disrupted by the defendants, without good cause or 

reason." Id. 

Notably, since Respondent Feagley's arrest for DUI on April 7, 2012 in Monongalia 

County, he was "a Chief Warrant Officer II and trained as an Apache Helicopter Pilot. Respondent 

Feagley was deployed to Fort Hood, Texas on August 20, 2012 and was deployed to Afghanistan 

on December 18, 2012. He returned to the United States on February 2, 2014. A recipient of many 

accommodations and combat rating awards, Respondent Feagley is an Apache helicopter test pilot 

and anticipates a position as an Apache Attack Helicopter instructor. (App. 20). 

On July 5, 2018, the Circuit Court of Monongalia County issued its Order Granting Petition 

for Writ of Prohibition "as it pertained to Plaintiffs request to prohibit further hearing before the 
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OAH on Plaintiffs driver's license revocation," finding that "the six-year delay between Plaintiffs 

original arrest date and the scheduling of a hearing on Plaintiffs driver's license violated 

Plaintiffs due process rights [.J" App. 2-3. 

In issuing its Order the Circuit Court excoriated the inordinate delay, stating: "The 

WVDVM's indefensible administrative mishandling of this matter resulted in it being overlooked 

for over six years while Plaintiff awaited his fate. The WVDVM does not offer any reasonable 

justification for its negligence, nor does it submit any evidence to rebut the presumptive prejudice 

that has necessarily resulted from its delay." App. 8. 

The Circuit Court identified two issues for its consideration: "[F]irst, the Court must 

determine whether it has proper jurisdiction to decide this matter; and second, if it does have 

requisite jurisdiction, it must conclude as to whether a delay of six years between the time of 

Plaintiffs arrest and the attempt to impose a revocation of his driver's license violates Plaintiffs 

due process rights." App.5. 

With regard to the jurisdiction issue, the Court ruled: 

Here, this Court finds itself in an impasse between the clearly defined precedent of 
our Supreme Court and the textual revision of the controlling venue statute. Most 
compelling to this Court, however, is the fact that the arrest of Plaintiff, or "cause 
of action", unquestionably occurred in Monongalia County, which would make this 
Court an appropriate court pursuant to West Virginia Code § 14-2-2. 

Moreover, this case can be distinguished from the abundance of cases settled before 
the WVSCA in that the Plaintiff here is not requesting this Court to alter or 
amend any of the records that it preserves in Kanawha County. Rather 
Plaintiff is requesting this Court to prohibit further hearing before the OAR 
on the issue of Plaintiff's driver's license revocation. Plaintiff's driver's license 
has, to date, not been revoked; thus, he is not seeking to compel the WVDMV 
to perform a statutory duty which relates to the maintenance of records. 
(Emphasis added). 

It is for these reasons that the Court finds that it has the requisite jurisdiction to 
consider the Petition for Writ of Prohibition, and accordingly DENIES the 
WVDMV's Motion to Dismiss. 
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The Circuit Court next addressed, at length, the issue of due process (or "prejudicial pre-

hearing delay") as designated by Petitioner in its Assignment of Error No.2 and elsewhere in its 

Brief): 

As it pertains to the substantive issue at hand, Plaintiff argues that a six-year delay 
in holding a hearing on Plaintiffs driver's license revocation violated his due 
process rights. It is a fundamental principle of constitutional law that the 
government and every one of its branches, departments, agencies, and subdivisions 
are bound by the prohibition of the due process guaranties, which extend to 
legislative, judicial, administrative, or executive proceedings. Ellis v. Kelly, 112 
S.E.2d 641,644 (W.Va. 1960). And it is well-established in this State that a driver's 
license is a property interest and such interest is entitled to protection under the Due 
Process Clause of the West Virginia Constitution. Syl. Pt. 1, Abshire v. Cline, 193 
W.Va. 180,455 S.E.2d 549 (1995). It is furthermore recognized that because of the 
important property interest of a driver's license, the WVDMV must conduct license 
revocation hearings in a fashion that assures the due process right oflicensees. See 
generally, Abshire v. Cline, supra. 

In addressing the interrelationship between delay and procedural due process in the 
context of license revocation and suspension cases, the WVSCA in Dolin v. 
Roberts, 173 W.Va. 443, 446,317 S.E.2d 802,805 (1984) stated that "[t]he effect 
ofless gross delays upon a defendant's due process rights must be determined by a 
trial court by weighing the reasons for delay against the impact of the delay upon 
the defendant's ability to defend himself." In his concurrence in In re Petition of 
Donley, 217 W.Va. 449, 618 S.E.2d 458 (2005), Justice Albright stressed the due 
process principles underpinning the analysis related to determining the existence of 
good cause: 

[P]rinciples of fairness suggest that the same promptness concerns 
that are imposed upon a defendant who requests a hearing in 
connection with an administrative recovation [sic] of his operator's 
license should be similarly imposed upon the West Virginia 
Department of Motor Vehicle [sic] ("DMV"). To permit the DMV 
to grant itself an extension of the 180-day deadline for revocation 
hearings that is mandated by West Virginia Code §17C-5A-2(b) 
(2004) (2004) without providing for any limits on the length of such 
extensions encourages the establishment of a lopsided system - a 
system that proves inherently unjust for the defendant. App. 7. 

The Circuit Court of Monongalia County further stressed that "[s]ome delays are 

presumptively prejudicial, and if found to be presumptively prejudicial, then the government has 
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the burden to rebut the presumption [,]" citing Petry v. Stump, 219 W.Va. 197, 200, 632 S.E.2d 

353,356 (2006). App. 7. 

The Court concluded that the "undisputed evidence" was that Petitioner DMV "waited five 

years and 11 months from the time of Plaintiff's arrest until Noticing a hearing on Plaintiff's 

objection to the license revocation." Respondent Feagley's hearing was scheduled for "a date over 

six years from the arrest date." The Court stated: "This Court has little difficulty concluding that 

the overall six-year delay is of such a nature as to render the delay presumptively prejudicial," 

citing Petry, supra, (six-year delay), Donley, supra (three-year delay), and Meadows v. Reed, No-

14-0l38, 2015 WL 1588462, W.Va. LEXIS 182 (W.Va. March 16, 2015) (a four-year delay 

prejudiced the driver). Id. 

The Court further criticized Petitioner DMV, as follows: 

Additionally, the WVDMV urges this Court to find in accordance with the 
precedent of the WVSCA cases addressing this issue, namely the cases in which 
the WVSCA has consistently found the WVDMV to have successfully rebutted the 
prejudicial presumption that resulted from undue delays on the part of the 
WVDMV. However, this Court draws a notable distinction between this case 
and all of the WVSCA cases in that there were no continuances requested, 
discussed or granted in this matter by Plaintiff, the WVDMV, or the OAH. 
Here, the WVDMV essentially lost this case for six years. Neither the 
WVDMV, nor this Court can find any case law from the WVSCA that 
instructs this Court to deny such a writ in the absence of continuances made 
on behalf of one or both of the parties. Id. (Emphasis added by the Court). 

The Circuit Court ruled that the Petitioner DMV "improperly delayed a driver's license 

revocation proceeding held pursuant to West Virginia Code § 17C-5A-2, thereby denying due 

process of law to Plaintiff." The Court granted Respondent Feagley's Petition for Writ of 

Prohibition, prohibiting further hearing on his driver's license revocation before the OAH. 
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VI. ARGUMENT AND RESPONSE TO ASSIGNMENTS OF ERROR 

A. 

THE CIRCUIT COURT OF MONONGALIA COUNTY HAD SUBJECT 
MA TTER JURISDICTION UNDER APPLICABLE STATE LAW TO 
HEAR A WRIT FILED AGAINST PETITIONER DMV IN THAT THE 
COURT PROPERLY FOUND THAT RESPONDENT FEAGLEY DID NOT 
REQUEST THAT THE COURT ALTER OR AMEND ANY OF THE 
RECORDS THAT IT PRESERVES IN KANAWHA COUNTY; THAT 
RESPONDENT'S DRIVER'S LICENSE HAS NOT BEEN REVOKED TO 
DATE, AND THAT RESPONDENT DOES NOT SEEK TO COMPEL 
PETITIONER TO PERFORM A STATUTORY DUTY RELATING TO 
THE MAINTENANCE OF RECORDS. 

Petitioner erroneously asserts that the Circuit Court "ignored the threshold question" and 

"improperly focuses on the recently amended venue statute." West Virginia Code § 53-1-2 (1933) 

(Jurisdiction of writs of mandamus and prohibition; by whom rule to show cause or peremptory 

writ issued) states: 

Jurisdiction of writs of mandamus and prohibition (except cases whereof 
cognizance has been taken by the Supreme Court of Appeals or a judge thereof 
in vacation), shall be in the circuit court of the county in which the record or 
proceeding is to which the writ relates. A rule to show cause as hereinafter 
provided for may be issued by a judge of a circuit court or of the Supreme 
Court of Appeals in vacation. A writ peremptory may be awarded by a circuit 
court or a judge thereof in vacation, or by the Supreme Court of Appeals in 
term. (Emphasis added). 

There are a few West Virginia decisions that address what constitutes a "record or 

proceeding," as set forth in West Virginia Code § 53-1-2 (1933). In Newman v. Bailey, 124 W.Va. 

705,710,22 S.E.2d 280, 282 (1942) (cited by Petitioner), this Court held that "the proper venue 

for a mandamus proceeding instituted in a circuit court against the State Road Commissioner 

for the purpose of requiring him to institute condemnation proceedings is in the Circuit Court of 

Kanawha County." (Emphasis added). See also Stump v. Johnson, 217 W.Va. 733, 619 S.E.2d 

246 (2005), discussed at length inji-a. 
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In its Petition, DMV erroneously relies on Newman, supra, and Williams v. W Va. DMV, 

226 W. Va. 562, 703 S.E.2d 533 (2010), Stump, supra, and a superseded version of West Virginia 

Code § 14-2-2 for its assertion that "[r]equests for extraordinary relief against the Defendant may 

only be brought [in] Kanawha County, (citations omitted) and may not be heard elsewhere." 

Critical to this analysis is the fact that Stump and Williams, supra, effectively have been 

superseded by recent amendments to West Virginia Code § 14-2-2, as explained by Michie's West 

Virginia Code editors, as follows: 

Effect of amendment of 2018. - Acts 2018, c. 40, effective June 6, 2018, rewrote 
(a), which formerly read: "The following proceedings shall be brought and 
prosecuted only in the circuit court of Kanawha County"; deleted (a)(1) and (a)(2) 
designations; and added (c) designation. 

Accordingly, see West Virginia Code § 14-2-2 (Venue for certain suits and actions.) 

[Effective June 6, 2018]: 

(a) Any suit, action, or proceeding in which the state, the Governor, any other state 
officer, or a state agency is made a party defendant, or any suit attempting to 
enjoin or otherwise suspend or affect a judgment or decree on behalf of the state 
obtained in any circuit court, may be brought and prosecuted in the circuit court 
of any county wherein the plaintiff or petitioner who is appearing in the action 
or proceeding resides, or where the cause of action arose; or, alternatively, in 
the circuit court of Kanawha County. 

(b) Any proceeding for injunctive or mandamus relief involving the taking, title, or 
collection for or prevention of damage to real property may be brought and 
presented in the circuit court of the county in which the real property affected is 
situate. 

(c) This section shall apply only to such proceedings as are not prohibited by the 
Constitutional immunity of the state from suit under section thirty-five, article six 
of the Constitution of the State. 

Syllabus Point 3, Williams, wherein this Court relied on what is now a superseded version 

of West Virginia Code § 14-2-2(a)(1), states: 

"When an individual brings a mandamus action seeking to compel the West 
Virginia Division of Motor Vehicles to perform a statutory duty which relates to 
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the Division's maintenance of records, and such action is not an administrative 
appeal pursuant to the West Virginia Administrative Procedures Act, West Virginia 
Code §§ 29A-l-1 to 29A-7-4 (1998), West Virginia Code §§ 14-2-2(a)(I) and 53-
1-2 require that such action shall be brought in the Circuit Court of Kanawha 
County, but such an action cannot be used to circumvent the administrative 
appeals procedure. "Syl. Pt. 12, State ex reI. Miller v. Reed, 203 W. Va. 673, 510 
S.E.2d 507 (1998). (Emphasis added). 

Moreover, the Stump Court also relied on what is now a superseded version of West 

Virginia Code § 14-2-2(a)(1), the Court finding: 

[S]ince the "record," to which Bishop's mandamus/prohibition circuit court action 
"relates," his driver's license, is in Kanawha County, and because the Commissioner 
was effectively a "defendant" below in Bishop's mandamus/prohibition circuit 
court action, we find that the Circuit Court of Nicholas County lacked the 
jurisdiction to proceed with Bishop's mandamus/prohibition circuit court actions 
and that the proper jurisdiction and venue for the action was the Circuit Court of 
Kanawha County. W. Va. Code § 53-1-2 (1933); W. Va. Code § 14-2-2(a)(1) 
(1976). 

217 W.Va. 733, 740-741, 619 S.E.2d 246,253-254. (Emphasis added). 

Therefore, Petitioner DMV's reliance on the superseded 1976 version of West Virginia 

Code § 14-2-2, and concomitantly, Stump, Williams and Newman is entirely misplaced. With 

regard to the "record or proceeding" jurisdictional issue: the records relating to Mr. Feagley's stop, 

arrest, Magistrate Court case, plea and ticket issuance all reside in Monongalia County. The case 

sub judice is more than being "all about" Mr. Feagley's driver's license, as addressed in Stump. 

The Court should not be controlled by the Stump decision, inasmuch as the Stump Court, in 

pertinent part, relied upon what turned out to be a superseded statute. As the Monongalia Circuit 

Court specified in its Order: "Plaintiff here is not requesting this Court to alter or amend any of 

the records that it preserves in Kanawha County. Rather Plaintiff is requesting this Court to prohibit 

further hearing before the OAH on the issue of Plaintiff's driver's license revocation. Plaintiff's 

driver's license has, to date, not been revoked; thus, he is not seeking to compel the WVDMV to 

perform a statutory duty which relates to the maintenance of records." App. 6. 
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Finally, Petitioner makes the specious argument that the amendments to West Virginia 

Code § 14-2-2 are not applicable herein because "Respondent filed the Petition on April 16, 2018, 

and the amendments to West Virginia Code § 14-2-2 (2018) became effective on June 6, 2018." 

App. 8. Petitioner omits that the Circuit Court hearing was held on June 25, 2018 and the Court 

entered its final Order on July 5, 2018. It would be arbitrary for the Court to apply the superseded 

statute under the egregious circumstances of this case, addressed below. 

B. 

THE CIRCUIT COURT OF MONONGALIA COUNTY CORRECTLY 
GRANTED RESPONDENT FEAGLEY'S PETITION FOR WRIT OF 
PROmBITION ON THE BASIS THAT PETITIONER'S "INDEFENSIBLE 
ADMINISTRATIVE MISHANDLING OF THIS MATTER RESULTED IN IT 
BEING OVERLOOKED FOR OVER SIX YEARS" AND THAT PETITIONER 
DMV "DOES NOT OFFER ANY REASONABLE JUSTIFICATION FOR ITS 
NEGLIGENCE NOR DOES IT SUBMIT ANY EVIDENCE TO REBUT THE 
PRESUMPTIVE PREJUDICE THAT HAS NECESSARILY RESULTED FROM 
ITS DELAY." 

The Circuit Court's detailed analysis of due process considerations in the context of 

prejudicial hearing delay is well-considered and unquestionably correct in accordance with 

relevant prior decisions of this Court. Petitioner's argument that "Respondent did not meet its 

burden of showing presumptive negligence" is absolutely baseless, and the authorities cited in 

support of its position are inapt. 

On the other hand, the Circuit Court based its opinion on several decisions, which are 

clearly applicable to the issue of presumptive prejudice that "necessarily resulted" from the 

unconscionable six-year delay at issue herein. 

• See Syllabus Pt. 2, Ellis v. Ellis, 145 W. Va. 70, 73, 112 S.E.2d 641,643 (1960): 
"Due process of law, within the meaning of the State and Federal constitutional 
provisions, extends to actions of administrative officers and tribunals, as well as to 
the judicial branches of the governments." 

• Syllabus Point 1, Abshire v. Cline, 193 W.Va. 180,455 S.E.2d 549 (1995): 
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A driver's license is a property interest and such interest is entitled to 
protection under the Due Process Clause of the West Virginia Constitution. 

• Dolin v. Roberts, 173 W.Va. 443, 445, 317 S.E.2d 802,805 (1984): 

In addressing the interrelationship between delay and procedural due 
process in the criminal context, we stated in Syllabus Point 2 of the State ex 
rei. Leonard v. Hey, 269 S.E.2d 394 (W. Va. 1980), that, "The effects of 
less gross delays upon a defendant's due process rights must be determined 
by a trial court by weighing the reasons for delay against the impact of the 
delay upon the defendant's ability to defend himself." 

• Justice Albright's concurring opinion in In re Petition of Donley, 21 W.Va. 449, 
618 S.E.2d 458 (2005), is pertinent to the case sub judice: 

While I concur with the result reached by the majority, I write separately to 
recognize that principles of fairness suggest that the same promptness 
concerns that are imposed upon a defendant who requests a hearing in 
connection with administrative revocation of operator's license should be 
similarly imposed upon the West Virginia Department of Motor Vehicles 
("DMV"). To permit the DMV to grant itself an extension of the 180-
day deadline for revocation hearings that is mandated by West Virginia 
Code § 17C-SA-2(b) (2004) without providing for any limits on the 
length of such extensions encourages the establishment of lopsided 
system - a system that proves inherently unjust for the defendant 
whose revocation proceedings are protracted, not because of his 
requests, but because of lengthy administrative delays. (Footnote 
omitted). (Emphasis added). 

• Meadows v. Reed, 2015 W.Va. LEXIS; 2015 WL 1588462 (March 16,2015) 

The record establishes that the petitioner did not receive a timely hearing on 
his revocation, and the Commissioner's delay in affording a hearing clearly 
worked to prejudice the petitioner. 

Moreover, as the Circuit Court opined: this Court found a six-month delay to be 

presumptively prejudicial in Petry v. Stump, 219 W.Va. 197,200,632 S.E.2d 353 (2000), which 

provided the following relevant Syllabus Points: 

2. "A driver's license is a property interest and such interest is entitled to protection 
under the Due Process Clause of the West Virginia Constitution." Syllabus point 1, 
Abshire v. Cline, 193 W. Va. 180,455 S.E.2d 549 (1995). 
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3. "Under West Virginia Constitution art. III, § 10, which provides that 'No person 
shall be deprived of life, liberty, or property, without due process of law ... ,' and 
under West Virginia Constitution art. III, § 17, which provides that Justice shall be 
administered without ... delay,' administrative agencies performing quasi-judicial 
functions have an affirmative duty to dispose promptly of matters properly 
submitted." Syllabus point 7, Allen v. State Human Rights Commission, 174 W. Va. 
l39, 324 S.E.2d 99 (1984). 

The precedential value of Petry warrants further examination of this Court's in-depth analysis: 

Some delays are presumptively prejudicial, and if found to be presumptively 
prejudicial, then the government has the burden to rebut the presumption. "A delay 
of eleven years ... is presumptively prejudicial to the defendant and violates his 
right to due process of law, U.S. Const. Amend. XIV, and W. Va. Const. art. 3, § 
10. The presumption is rebuttable by the government." Syl. pt. 1, in part, State ex 
ref. Leonard v. Hey, W. Va. ,269 S.E.2d 394 (1980). See also State ex reI. 
Cline v. Maxwell, 189 W. Va. 362, 368, 432 S.E.2d 32, 38 (1993) (a six-month 
delay by the Department is unreasonable, however, that delay, standing alone, is 
not sufficient to justify the dismissal of the licensees' revocation proceedings) [.] 

· .. The time delay in this case is so egregious that it rises to the level of being 
presumptively prejudicial, and the Commissioner has not been able to rebut this 
presumption. We feel compelled to recognize that this case presents even more 
flagrant facts that rise to the level of actual prejudice. In Jordan, we set forth 
requirements to ensure that due process conditions are met in cases involving 
suspensions of drivers' licenses. 

· .. Focusing solely on the hearing that took place on February 16, 1999, it was 
revealed that the pertinent information gathered from the hearing has been lost. No 
court has been afforded the opportunity to review the hearing proceedings because 
the transcripts have been lost, along with all evidence submitted during the hearing. 
Mr. Petry went to substantial expense to submit photographs and expert testimony, 
and all such information is no longer available. During oral argument before this 
Court, counsel for the Commissioner admitted that the hearing examiner who 
conducted the February 16, 1999, hearing was an "errant" examiner who 
mishandled files and evidence. The hearing examiner was terminated in 2002. 

· .. The time delay in the present case is presumptively prejudicial; thus, we do not 
need to weigh the reasons for the delay against the impact of the delay on Mr. 
Petry's ability to defend himself. The hearing was held on February 16, 1999, and 
no decision has yet been rendered. The Commissioner argues no decision has been 
rendered because of the erroneous abstract from the magistrate court regarding a 
guilty plea to DUI; however, this argument fails. The order of revocation based on 
the erroneous abstract was not entered until April 2003, and even the time delay 
from the February 16, 1999, hearing until the revocation in April 2003, is 

14 



presumptively prejudicial when, as in the present case, no reason exists for the 
Commissioner's delay . 

. . . The Commissioner argues that In re Petition of Donley, 217 W. Va. 449, 618 
S.E.2d 458 (2005) (per curiam) applies wherein a delay of three years was found 
to be unreasonable. In Donley, however, the claimant was still not afforded relief 
because even though the delay was unreasonable, the claimant suffered no 
prejudice. Mr. Petry has demonstrated ample prejudice, unlike the petitioner in 
Donley. 

219 W.Va. 197,200-201,632 S.E.2d 353,356-357. 

c. 

PETITIONER DMV'S ARGUMENT THA T THE CIRCUIT COURT 
CREATED A REMEDY THAT IS "STA TUTORIL Y IMPOSSIBLE FOR 
THE DMV TO FOLLOW" IS WHOLLY WITHOUT MERIT IN THAT 
PETITIONER FAILED TO DEMONSTRATE THAT OAH WAS AN 
INDISPENSABLE PARTY HEREIN OR THAT OAH WAS ADVERSELY 
AFFECTED BY THE COURT'S RULING. 

West Virginia Code § 17C-5A-2(a) states in pertinent part, as follows: 

Written objections to an order of revocation or suspension under the provisions of 
section one of this article or section seven, article five of this chapter shall be filed 
with the Office of Administrative Hearings. Upon the receipt of an objection, the 
Office of Administrative Hearings shall notify the Commissioner of the 
Division of Motor Vehicles, who shall stay the imposition of the period of 
revocation or suspension and afford the person an opportunity to be heard by 
the Office of Administrative Hearings. 

Accordingly, it was the statutory duty of the Commissioner of the Division of Motor 

Vehicles "to stay the imposition of the period of revocation or suspension" and "afford" 

Respondent "an opportunity to be heard by the Office of Administrative Hearings." That 

opportunity was not afforded Respondent until May 16, 2018-over six years after Respondent's 

original arrest date. As the Circuit Court emphasized, Mr. Feagley's driver's license has not yet 

been revoked. Additionally, as the court found, he has maintained his right to operate vehicles for 

the last six years. App.3. Respondent Feagley has never been under the purview of the OAH, due 

to the prejudicial delay in scheduling a hearing for Mr. Feagley. As the Circuit Court explained: 
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"Here, the WVDMV essentially lost this case for six years." App. 8. Consequently, the Circuit 

Court granted Mr. Feagley's Petition for Writ of Prohibition as it pertained to his request to prohibit 

the hearing on his driver's license revocation before the OAH. App. 9. 

Furthermore, West Virginia Code § 17C-5C-3 sets forth the jurisdiction of the OAH, as 

follows: 

The Office of Administrative Hearings jurisdiction to hear and determine all: 

(1) Appeals from an order of the Commissioner of the Division of Motor Vehicles 
suspending a license pursuant to section eight [§ 17B-2B-8], article two-B, chapter 
seventeen-B of this code; 

(2) Appeals from decisions or orders of the Commissioner of the Division of Motor 
Vehicles suspending or revoking a license pursuant to sections three-c [§ 17B-3-
3c], six [§ 17B-3-6] and twelve [§ 17B-3-12], article three, chapter seventeen-B 
of this code; 

(3) Appeals from orders of the Commissioner of the Division of Motor Vehicles 
pursuant to section two [§ l7C-5A-2], article five-A, of this chapter, revoking or 
suspending a license under the provisions of section one [§ 17C-5C-l] of this 
article or section seven [§ l7C-5-7], article five of chapter; 

(4) Appeals from decisions or orders of the Commissioner of the Division of Motor 
Vehicles denying, suspending, revoking, refusing to renew any license or imposing 
any civil money penalty for violating the provisions of any licensing law contained 
in chapters seventeen-B [§§ 17B-l-l et seq.] and seventeen-c [§§ 17C-l-l et seq.] 
that are administered by the Commissioner of the Division of Motor Vehicles; and 

(5) Other matters which may be conferred on the office by statute or legislatively 
approved rules. 

While the OAH has the "jurisdiction to hear and determine" appeals and orders of 

Petitioner DMV, the Circuit Court of Monongalia County prohibited further hearing on 

Respondent Feagley's driver's license revocation. As the Circuit Court stated: "[A] writ of 

prohibition must lie to prevent the OAH from conducting further hearing on the issue of [Mr. 

Feagley's] driver's license revocation. In this case, the "buck stopped" with the DMV. 
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Contrary to Petitioner's assertion, the Circuit Court, in its sound discretion, properly ruled 

that OAH is not an "indispensable party" in this case. See Syllabus Point 1, Dixon v. American 

Industrial Leasing Co., supra: 

1. Indispensable Parties -

The determination of whether a party is indispensable under the provisions of 
Rule 19(a) of the West Virginia Rules of Civil Procedure is in the sound 
discretion of the trial court. Generally, a court must consider whether: (1) the 
interest of the absent party is distinct and severable; (2) in the absence of such party, 
the court can render justice between the parties before it; (3) the decree made will, 
in the absence of such party, have no injurious effect on the interest of such absent 
party; (4) the final determination will, in the absence of such party, be consistent 
with equity and good conscience, but each case must be considered on the basis 
of its peculiar facts, and the principal limitation on the court's discretion is 
whether, under the particular facts of each case, absent parties will be 
adversely affected by non-joinder. (Emphasis added). 

Petitioner DMV fails to demonstrate, under the facts of this case, how OAH is or will be 

"adversely affected by non-joinder." To be sure, the Circuit Court does not leave Respondent 

Feagley's license revocation "in limbo," as Petitioner asserts. As a consequence of the Circuit 

Court's Order, revocation ofMr. Feagley's driver's license is effectively null and void. 
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VII. CONCLUSION 

Therefore, based on the authorities and argument discussed above, Respondent Joshua T. 

Feagley respectfully requests that this Honorable Court affirm the decision of the Circuit Court of 

Monongalia County. 

'j-6i:HH'6-A~;).Ut' (WV S e Bar No. 5068) 
ANGOTTI & ST ACE, L.c. 
274 Spruce Str~ 
Morgantowtf,'WV 26505 
(304) 292-4381 
Counsel for Respondent 

Respectfully Submitted, 

Joshua T. Feagley, 
Respondent, By Counsel 
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