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I. ARGUMENT 

Now comes Pat Reed, Commissioner of the West Virginia Division of Motor Vehicles 

("DMV"), and pursuant to Rule 1 O(g) of the Revised Rules of Appellate Procedure hereby submits 

her reply to the Respondent's Brief The Commissioner stands on her initial brief for all points not 

further addressed herein. 

A. Respondent, like the circuit court, ignores the threshold question of jurisdiction. 

In his response brief, Mr. Feagley avers that "Stump and Williams, supra, effectively have 

been superseded by recent amendments to West Virginia Code § 14-2-2 ... (Venue for certain suits 

and actions.)" (Respondent's Brief at P. 10.) West Virginia Code § 53-1-2 (1933) provides in 

pertinent part that "[j]urisdiction of writs of mandamus and prohibition ... shall be in the circuit 

court of the county in which the record or proceeding is to which the writ relates." [Emphasis added.] 

Although the venue statute pertaining to extraordinary writs, W. Va. Code § 14-2-2, was amended 

after Mr. Feagley filed the matter below, the West Virginia Legislature did not amend the 

jurisdictional statute pertaining to extraordinary writs, W. Va. Code § 53-1-2. This Court has 

previously determined that subject-matter jurisdiction is a threshold question for any court, State ex 

reI. Orlofske v. Wheeling, 212 W. Va. 538, 543, 575 S.E.2d 148,153 (2002); therefore, the only way 

that the circuit court and Mr. F eagley can logically reach the conclusion that the matter was properly 

before the Circuit Court of Monongalia County is to ignore the jurisdictional statute and focus solely 

on venue. This is clear error. 

Further, Mr. Feagley avows that the "amendments to West Virginia Code § 14-2-2 (2018) 

became effective on June 6, 2018" and that the DMV "omits that the Circuit Court hearing was held 

on June 25,2018 and the Court entered its final Order on July 5,2018." It is axiomatic that if Circuit 

Court of Monongalia County lacked jurisdiction over the DMV when the matter was filed on April 



16, 2018, it did not magically obtain jurisdiction in this matter two months later when the venue 

statute was amended. 

B. Respondent's proffers are not evidence of prejudice. 

In his response brief, Mr. Feagley argues that the "Circuit Court's detailed analysis of due 

process considerations in the context of prejudicial hearing delay is well-considered and 

unquestionably correct in accordance with relevant prior decisions of this Court." (Respondent's 

Brie/at P. 12.) Mr. Feagley, however, ignores the fact that the record is completely devoid of any 

evidence of how he has been allegedly prejudiced by prehearing delay. Reed v. Conniff, 236 W. Va. 

300,308, 779 S.E.2d 568,576 (2015) ("Conniff has failed to demonstrate how the DMV's refusal 

to reimburse him attorney fees and costs for the continued hearings impeded his defense, to whatever 

extent he intended to present one."); Meadows v. Reed, No. 14-0138,2015 WL 1588462, at *6 (W. 

Va. Mar. 16,2015) (memorandum decision) ("Mr. Meadows presented substantial evidence to the 

hearing examiner that he was prejudiced by the Commissioner's delays."); Straub v. Reed, 239 W. 

Va. 844, 849, 806 S.E.2d 768, 773 (2017) ("Mr. Straub fails to raise any serious argument that he 

was actually prejudiced or unable to adequately present his case when it did go to hearing before the 

OAH.") 

Mr. Feagley failed to testify at the hearing before the circuit court; therefore, there is no 

evidence of prejudice in the record: there is only proffer by counsel. " 'A proffer is not evidence, 

ipso/jacto.' u.s. v. Reed, 114 F.3d 1067, 1070 (lOth Cir.1997); See also, Crawley v. Ford, 43 

Va.App. 308, 597 S.E.2d 264 (2004); Jones v. u.s., 829 A.2d 464 (D.C.2003); Parker v. Us., 751 

A.2d 943 (D.C.2000). Moreover, a 'proffer is not evidence unless the parties stipulate that a proffer 

will suffice.' Ford v. State, 73 Md.App. 391,404,534 A.2d 992,998 (1988)." State ex reI. Miller 
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v. Karl, 231 W. Va. 65, 70, 743 S.E.2d 876,881 (2013). The DMV did not stipulate that proffer of 

counsel would suffice as evidence ofMr. Feagley's alleged prejudice. Therefore, there is no evidence 

of prejudice in the record, and the circuit court erred in relying on proffer of counsel to find 

prehearing prejudice. 

C. The Office of Administrative Hearings was required to be made a party below. 

Mr. Feagley's Petitionfor Writ of Prohibition named only the Commissioner of the DMV 

and the Director of Driver Services at the DMV as defendants below (App. at P. 19). In his petition, 

Mr. F eagley prayed "for a Writ prohibiting the Department [sic] of Motor Vehicles from revoking 

his operator's license and, further, for an order mandating that the Department [sic] of Motor 

Vehicles expunge any record on petitioner's driving record which is adverse to his interest which 

arose out ofthe circumstances described herein;" "that a Rule issue against the defendants to show 

cause why the writ prayed for should not be awarded;" and for "his costs, reasonable attorney fees 

and such other relief as may be just." (App. at P. 21.) Mr. Feagley did not ask the court below to 

enjoin the OAH from holding the hearing which he requested, yet in order to reach its desired result, 

the circuit court erroneously found that "Plaintiff is requesting this Court to prohibit further hearing 

before the OAH on the issue of Plaintiffs driver's license revocation." (App. at P. 6.) 

At the hearing in this matter, the DMV infonned the court that "he didn't name the OAH in 

this writ. He didn't say, hey, OAH, I don't want to have the hearing. He just named the DMV and 

wants his license back." (App. at P. 49.) The DMV further asserted that Mr. Feagley "failed to name 

an indispensable party here. Because it's the OAH who schedules these hearings. It's the OAH who 

hears these hearings. It's a separate agency - separate statutory agency under 17C-5C-1. The OAH 

is created as a separate operating agency from the DMY. They're not named here. They're the ones 
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who were supposed to schedule this." (App. at P. 5l.) 

In his response brief, Mr. Feagley alleges that the court below "properly ruled that the OAH 

is not an 'indispensable party' in this case." (Respondent's Brie/at P. 17.) Mr. Feagley relied on 

syllabus point 1 of Dixon v. American Industrial Leasing Co., 157 W. Va. 735, 205 S.E.2d 4 (1974) 

and argues that the "DMV fails to demonstrate, under the facts of this case, how OAH is or will be 

'adversely affected by non-joinder. '" Pursuant to Dixon, supra, the circuit court was required to 

consider whether 

1) the interest of the absent party is distinct and severable; 2) in the absence of such 
party, the court can render justice between the parties before it; 3) the decree made 
will, in the absence of such party, have no injurious effect on the interest of such 
absent party; 4) the final determination will, in the absence of such party be 
consistent with equity and good conscience, but each case must be considered on the 
basis of its particular facts, and the principal limitation on the court's discretion is 
whether, under the particular facts of each case, absent parties will be adversely 
affected by non-joinder. 

Syl. pt. 1, Dixon v. American Industrial Leasing Co., 157 W. Va. 735,205 S.E.2d 4 (1974). 

In its order, the circuit court failed to make the required findings outlined in Dixon, supra, 

yet it is clear that in order for the circuit court to enjoin the OAH from holding the administrative 

hearing, the OAH was required to be made a party. The DMV is statutorily mandated "to protect 

innocent persons by removing intoxicated drivers from the public roadways as quickly as possible." 

Syl. pt. 3, In re Petition o/McKinney, 218 W. Va. 557,625 S.E.2d 319 (2005). The DMV's met its 

obligation by timely issuing the initial Order 0/ Revocation. (App. at P. 35.) The OAH is a separate 

operating agency pursuant to W. Va. Code § 17C-5C-l(a) (2010) and has statutory duty is to hear 

and determine all appeals specified in W. Va. Code § 17C-5C-3 (2010). The interest of the DMV 

in protecting the motoring public is distinct and severable from the OAH's interest to hear and 
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detennine administrative appeals of license revocations. 

The DMV revoked Mr. Feagley's license by Order of Revocation} and when it received 

notice ofMr. Feagley's hearing request in 2018, it stayed his revocation pending hearing before the 

OAH pursuant to W. Va. Code § 17C-5A-2(a) (2015). The circuit court did not order the DMV to 

rescind the license revocation, nor does the DMV have the statutory authority to rescind the 

revocation. The court's order requiring the OAH to stop the administrative hearing process leaves 

Mr. Feagley's license revocation in a perpetual state of limbo. 

Finally, the circuit court's order prohibiting the OAH from holding the hearing requested by 

Mr. Feagley is inconsistent with statute, case law, equity and good conscience. The absence of the 

OAH as a party below deprived the OAH from service of process and the opportunity to defend its 

actions while simultaneously requiring the DMV to answer for the actions of the tribunal. 

This Court has addressed a circuit court's two general inquiries for joinder of a person who 

is subject to service of process. "First, is his presence necessary to give complete relief to those 

already parties? Second, does he have a claim that, if he is not joined, will be impaired or will his 

nonjoinder result in subjecting the existing parties to a substantial risk of multiple or inconsistent 

obligations? If the absent person meets the foregoing test, his joinder is required. Syllabus, in part, 

Wachter v. Dostert, 172 W. Va. 93, 303 S.E.2d 731 (1983)." Syl. Pt.1, State ex reI One-Gateway v. 

Johnson, W. Va. 731, 542 S.E.2d 894 (2000). For the circuit court to order the OAH to stop the 

hearing process, the OAH was required to be made a party because the only named defendant herein, 

the DMV, has no authority to give the relief ordered. 

This Court has further held that "[g]enerally, all persons who are materially interested in the 

subject-matter involved in a suit, and who will be affected by the result of the proceedings, should 

5 



be made parties thereto, and when the attention of the court is called to the absence of any of such 

interested persons, it should see that they are made parties before entering a decree affecting their 

interests. Syllabus, Manufacturers' Light & Heat Co. v. Lemasters, 91 W. Va. 1, 112 S.E. 201 

(1922)." Syl. Pt.4, State ex rei One-Gateway v. Johnson, 2018 W. Va. 731, 542 S.E.2d 894 (2000). 

The circuit court was aware that in order to stop the administrative hearing process, the 

tribunal which conducts the administrative hearings, the OAH, was required to be made a party. 

Although the circuit court was put on notice that Mr. Feagley failed to name an indispensable party, 

the circuit court's order does not address the required considerations outlined in Dixon, supra, or 

One-Gateway, supra. Instead, the circuit court deliberately conflated the DMV and the OAH 

throughout its decision so that it could reach its desired result. This is clear error. 

II. CONCLUSION 

In sum, Mr. Feagley's requested relief was "for a Writ prohibiting the Department [sic] of 

Motor Vehicles from revoking his operator's license and, further, for an order mandating that the 

Department [sic] of Motor Vehicles expunge any record on petitioner's driving record which is 

adverse to his interest which arose out of the circumstances described herein." The circuit court 

lacked jurisdiction and venue over the DMV and its records in Monongalia County. Instead of 

dismissing the matter for lack of jurisdiction or requiring Mr. Feagley to join the OAH as a party, 

the circuit court intentionally confounded the parties and manufactured relief not requested, namely: 

"Plaintiff is requesting this Court to prohibit further hearing before the OAH on the issue of 

Plaintiffs driver's license revocation." 

For the reasons outlined above as well as those outlined in the Brief of the Division of Motor 

Vehicles, the DMV respectfully requests that this Court reverse the circuit court order. 
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