
IN THE CIRCUIT COURT OF MONONGALIA COUNTY, WEST VIRGINIA, 
DIVISION NO.3 

JOSHUA T. FEAGLEY, 

Plaintiff, 

v. 

PAT REED, COMMISSIONER, 
WEST VIRGINIA DEPARTMENT OF 
MOTOR VEHICLES; AND LARRY 
CAVENDER, DIRECTOR, DRIVER SERVICES, 
WEST VIRGINIA DEPARTMENT OF 
MOTOR VEHICLES, 

Defendants. 

Civil Action No.: IS-C-J78 
Honorable Phillip D. Gaujot 

ORDER GRANTING PETITION FOR WRIT OF PROIDBITION 

On JUIIC 25, 2018, the parties appeared before the Court for a hearing on Joshua T. Feagley's 

Petition jor Writ o/Prohibitioll. Mr. Feugley ("Plaintiff")! appeared with counsel, Jolm R. Angotti, 

Esq.; the Defendants, Pat Reed, Commissioner of the West Virginia Department of Motor Vehicles 

mId Larry Cavender, Director of Driver Services for the West Virginia Depru1ment of Motor Vehicles 

("WVDMV"), appeared by c=e~t.,fnff.~~orich, Esq. By his Petition, Plaintiff' requests this 

Court to prohibit the hearing before the omce of Administrative Hearings ("OAH") on the issue of 

Plaintiffs driver's license revocation, due to the six-year delay iu scheduling said hearing. 

After u thorough review of the record and contemplative consideration of the parties' oral 

arguments, the Court nnds that the six-year delay between Plaintiff's original arrest date and tho 

scheduling of u hearing on Plaintjrf'~ driver's license violated Plaintiff's due process rights, and 

consequently, for the reasons dotailed infra, the Court hereby GRANTS the Petitio" fiJI" Wi'it 0/ 

1 Since 1998, pursuant to Rule 71 B(a) of the West Virginia Ruic. "fCivii Procedure, the pllrlie. in an action for au 
extraordinary writ are titled "Ptainti fP' and ICDefeudll1H, U rather than "Petitioner and "Responde.nLH 



Prohibition, as it pertains to Plaintiffs request to prohibit fillther hearing beforc the OAH on 

Plaintiffs drivcr's license revocation. 

FINDINGS OF FACT AND PROCEDURAL HISTORY 

1. Plaintiff wa~ alTested for Driving Under the Influence on April 7, 2012, in Monongalia 

County, West Virginia. 

2. The WVDMV issued an Official Notice/Order ofRevoealion to P\uintiffover 15 months after 

the arrest, on June 11,2013. 

3. Plaintiff promptly filed a written objection and hearing request with the OAH on June 24, 

2013. 

4. The OAH scheduled a hearing on Plaintiff's objection for May 16, 2018, by Notice dated 

Mm'eh 28,2018, which is ovcr six yeaTs after the orib>illul arrest date of Plaintiff. 

5. No mlltions to contimlc were filed orinfom1ally discussed prior to the March 28, 2018, Notice 

of Hearing on Plaintiff's objection. 

6. On April 13, 2018, PlainlilT filed the Petition for Writ of Prohibition. 

7. On April 16,2018, this Court entered a Rule tu Show Cause Ordcr, and set the matter for 

hearing on June 25,2018. 

8. On April 19,2018, the WVDMV received a copy of the Complaint and SUlllm()I1S. 

9. On June 14,2018, the WVDMV filed the Notice a/Special Limited Appearance, Motion to 

Dismiss alld Motion/il,. Attorney Fees and Costs ("Motion to Dismiss"). 

10. At present, Plaintiffs driver's license has not yet been revoked; he has maintained his right to 

operate vehicles for the last six years. 

STANDARD OF REVIEW 
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11. A writ of prohibition will issue "in all cases of usurpation and abuse of power, when the 

inferior courl has no jurisdiction of the subject mattcr in controversy, or, having such jurisdiction, 

exceeds its legitimate powers." W. Va. Code § 53-1-\. See also, Syl. PI. 2, Cowie v. Roberts, 173 W. 

Va. 64, 312 S.E.2d 35 (1984), "A writ of pl'Ohibilion will not issue, howevcr, to prevent a simple 

abuse of discretion by un inferior court." Syl. pI. [, Siale eX rei. Nelsoll 1'. Flye, 221 W. Va, 391, 655 

S.E.2d 137 (2007). 

12. In determining whether to grant rcliefthrough a writ ofpl'ohibition based on an assertion that 

a lower tribunal has acted beyond its legitimate powers, the West Virginia Supreme Court of Appeals 

has stated that the following factors should be examined: 

(I) whether the party seeking the writ has no other adequate means, such as direct 
appeal, to obtain the desired relief; (2) whether the petitioner [sic] will be damaged or 
prejudiced in a way that is not COlTectable on appeal; (3) whether the lower tribunal's 
order is clearly erroneous as II matter of law; (4) whether the lower tribtmal's order is 
an oft repeated CITor or manifests persistent disregard for either procedural or 
substantive law; and (5) whether the lower tribunal's order raises new and important 
problems or issues oflaw of first impression. 

SyL pt. I, Slate ex rei. Nell'OIl v. F,ye, 221 W. Va. 391, 655 S,E.2d 138 (citing Syl. pI. 4, State ex ref. 

Hoover v_ Berge/', 199 W. Va. 12,483 S.E.2d (1996)). The WVSCA has stated that these factors 

should serve as "general guidelines" and in particular, the third factor, regarding the existence of clear 

error as u matter of law, shOUld be given substantial weight. Id. 

OPINION 

In the present matter, Plaintiff contends that the WVDMV's attenlpt to impose a revocation 

of Plaint ill's driver's license over six yeurs uft.e]' Plaintiff's arrest is an excessive and unreasonable 

delay in the imposition of any such revocation and is presumptively prejudicial to Plaintift: hI its 

Motion to Dismiss, the WVDMV does not make llny counterargument to the substantive argument 

raised by Plaintiff, but instead asserts that this Court lacks the requisite jurisdiction to hear this case. 

Therefore, the issues before this Court are two-fold: tirst, the Court mlL~t detemline whether it has 
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proper jurisdiction to decide this maller; and second, if it docs have the requisite jurisdiction, it must 

conclude as to whether a delay of six years between the time of Plaintiff's arrest and the attempt to 

impose u revocation of his driver's liccnsc violates Plaintiff's due process rights. 

I. Jurisdiction 

In its Motion to Dismiss, the WVDMV asselis that the Petitioll/(JI' Writ (J/ Prohibition must 

be dismissed pursuunt to W. Va. Code § 53·1"2 and W, Va. Code § 14.2.2, which the WVDMV 

argucs makes Kanawha County, and not Monongalia County, the proper venue. 

West Virginia Code § 53, 1·2 provides in relevant part that "murisdiction of writs of 

mandamus and prohibition ... shall be in the circuit court of the county in which the record or 

proceeding to which the writ relates." The West Virginia Supreme Court of Appeals has insll11cted 

through its case law that writs ofmandamus and prohibition brought against the WVDMV may only 

be brought in Kunuwha County. State ex rei. Stump v. Jo/rnson, 217 W. Va. 733, 619 S.E.2d 246 

(2005) (holding that "when an individ\JaI brings a mandamus action seeki.ng to compel the West 

Virginia Division of Motol' Vehicles to perform II statutory duty which relates to the Division's 

maintenance of records, and such action is not an administrative appeal pursuant to the West Virginia 

Administrative Procedures Act, West Virginia Codc §§ 29A·'·1 to 29A-7·4 (1998), West Virginia 

Code §§ 14·2·2(a)(A) and 53" 1-2 require that such action be brought in the Circuit Court of Kanawha 

County, but such an action calUlOt be used to circumvent the administrative appeals procedllre,"); 

Slate ex rei. Miller I'. Reed, 1998,510 S.E.2d'507, 203 W. Va. 673; Williams v. IV. Virginia Div. (~/ 

Motor Vehicles, 226 W. Va. 562, 703 S,R.2d 533 (2010)(pereuriam); Newman v, Bailey, 124 W. Va. 

705, 22 S.E.2d 280 (1942), The Court in SlUmp explained that it is because the records relating to 

drivers' licenses are maintained at the State Capitol in Charleston, Kanawha County, that circuit 

courts lack the requisite jurisdiction under the provisions of West Virginia Code § 53·1·2. 

4 



However, effective June 6, 20 I fl, the applicable venue statute relied upon by the WVSCA in 

these decisions undenvent a significant modification. Betore the recent text amendment, West 

Virginia Code § 14-2-2 mandated that any suit in which the govemor, any other state ofticer, or state 

agency is made a party defendant be brought and prosecuted only in the circuit COUli of Kanawha 

County. Now, the language of West Virginia Code § 14-2-2 has been amendcd to read: 

[a]ny suit, action, llf proceeding in which the state, the Governor, any other state 
officer, llf a state agency is made a party defendant, or any suit attempting to enjoin or 
othelwisc suspend or affect ajudgment Of decree on bchalfofthe state obtained in (my 
circuit court, may be brought and prosecuted in the circuit court oflUlY county wherein 
the plaintiff or petitioner who is appeming in the action or proeecding resides, or 
where the calise of Ilction nose; Of, alternatively, in the circllit court of Kanawha 
County. (Emphasis added). 

Here, this Court finds itself in un impassc between the clearly defined precedent of our 

Supreme Court and the textual revision of the controlling venue stahlte. Most compelling to Ulis 

Court, however, is the fact that the arrest of Plaintift; or "cause of action", unquestionably occurred 

in Monongalia COllnty, which would make this COUlt an appropriate court pursuant to West Virginia 

Code § 14-2-2. 

Moreover, this case may also be distinguished rrom the abundance of cases settled before the 

WVSCA in that the Plaintiff here is not requesting this Court to alter or amend any of the records it 

preserves in Kanawha County. Rather, Plaintiff is requesting this Court (0 prohibit further hearing 

before the OAH on the issue of Plaintiffs driver's license revocation. Plaintiffs driver's license has, 

to date, not bccnl'cvoked; thus, he is not seeking to compellhe WVDMV to pelfofm a stahltory duty 

which relutes to the maintenance of its records. 

It is for these reasons that the Court finds that it has the requisite jlllisdiction to consider the 

Perilion/ilr Writ o/Prohibition, and accordingly DENIES the WVDMV's Motion to Dismiss. 

II. Due Process 
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As it pertains to the substantive issue at hand, Plaint; IT argues that u six-year delay in holding 

a hearing on Plainti fl's driver's license revocation violated his due process rights. It is a timdamental 

principle of constitutional law that the government and everyone of its branches, depmtments, 

agencies, and subdivisions arc bound hy the prohibition of the due process guaranties, which extend 

to legislative, judicial, administrative, or executive proceedings. F:l/is 1'. Kef/y, 112 S.E.2d 641, 644 

(W. VII. 1960). And it is well-established in this State that a driver's license is a properly interest and 

such interest is entitled to protection under the Due Process Clause of the West Virginia Constitution. 

Syl. Pt. 1, Abshire v. Cline, 193 W. Va. 180,455 S.E.2d 549 (1995). It is furthermore recognized that 

because of the important property interest of a driver's license, thc WVDMV must conduct license 

revocation hemings in a fashion that assures the due process light oflicensees. See generally, Abshire 

v. Cline, supra. 

In addressing the interrelationship between delay and procedural due process in the context of 

license revocation and suspension cases, the WVSCA in Dolin v. Roberts, 173. W. Va. 443,446,317 

S.E.2d 802, 805 (1984) stated that "[t]he effect of less gross delays upon u defendant's due process 

rights must be determined bya trial court by weighing the reasons for delay against the impact of the 

delay upon the defendant's ability to defend himself." In his concurrence in III re Petition of Donley, 

217 W. Va. 449, (i18 S.E.2d 458 (2005), Justice Albright stressed the due proccss principles 

underpiIming the analysis related to determining the existence of good cause: 

[P]rincipies of faimess suggest that the same promptness concerns that are imposed 
upon a defendant who requests n hearing in connection with un administrative 
reeovation of his operator's liccnse should be similarly imposed upon the West 
Virginia Department of MoloI' Vehicle ("DMV"). To pennit the DMV to grant itself 
an extension of the 180-day deadline for revocation hearings that is mandated by West 
Virginia Code § 17C-5A-2(b) (2004) without providing for any limits on the length of 
such extensions encourages the establislunent of a lopsided system - a system that 
proves inherently unjust for the defendant. 



Finally, tllis Cowt observes that "[slome delays are presumptively prejudicial, and iffound to 

be presumptively prejudicial, then the government has tbe burden to rebut the presumption." PeilY v. 

Slump, 219 W. Va. 197,200,632 S.E.2d 353, 356 (200a). 

Here, the undisputed evidence is that the \VVDMV waited five ycars and 11 1110nths Ii·OIn the 

time of Pluintiff's arrest until Noticing a heating on Plaintiff's objection to the license revocation. 

Said hcating was scheduled at udate over six years fwm the arrest date. Tbis Court has little difficulty 

concluding that tbc overall six-year delay is of such II nature as to render tbe delay presumptively 

prejudicial. See Petry, 219 W.Va. 197, 632 S.E.2d 353 (finding a six-year delay presumptively 

prejudicial; In re Petition a/Donley, 217 W. Va. 449,618 S.E.2d 458 (2005) (flllding a three-year 

delay unreasonable); Meadows v. Reed. No-14-0138, 2015 WL 1588462 (W. Va. March 16,2015) 

(finding a four-year delay resulted in prejudice to the driver). The WVDVM's indefensible 

administrative misbandling of this matter resulted in it being overlooked for over six years while 

Plaintiff· awaited his fate. The WVDMV does not offer any reasonable justification for its negligence, 

nor does it submit any evidence to rebut the presumptive prejudice that has necessarily resulted rrom 

its delay. 

Additionally, the WVDMV urges this Court to find in accordance with the precedent of the 

WVSCA cases addressing this issue, namely tbe cases in which the WVSCA bas consistently found 

the WVDMV to have successfully rebutted the prejudicial presumption that resulted from undue 

delays on tile part of tllC WVDMV. However, this Com1 draws a notable distinction between this 

case and 11/1 of the WVSCA cases in lbat there were no continuances requested, discussed, or granted 

in tbis matter by Plaintiff, the WYDMY, or the OAH. Here, the WYDMV essentially lost this case 

for six years. Neitber tbe WVDMV, nor this COllft can find any case law from the WVSCA tbat 

instnlcts tbis Court to deny such a writ in the absence of continuances made on behalf of one or both 

of the parties. 
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Based on lhe foregoing reasoning, this Court hold~ that where the WVDMV has improperly 

delayed a driver's license revocation proceeding held pursuHnt to W. Va. Code 17C-5A-2, thereby 

denying due process of law 10 Plaintiff The C0ll11 concludes that in light of this denial, n writ of 

prohihition must lie to prevent the OAR from conducting further hearing on the issue of Plaintiff's 

driver's license revoc!ltion. 

ORDER 

Accordingly, the Court hereby ADJUDGES and ORDERS as follows: 

I. Plaintiffs Petition lor Writ of Prohibition is herehy GRANTED as it pertains to 

Plaintifrs request to prohibit fiu1hel' hearing on Plaintiffs drivel"s license revocation before 

the OAI-I ; 

2. The OAH shall conduct no further hearing in this matter; 

3. The WVDMV's Nolice '!fSpecial f.imited Appearance, Molion to Dismiss and lHolion 

for Allomey Fees and Costs is hereby DENIED; 

4. The Circuit Clerk is directed to provide celtified copies of this Order to all counsel of 

record; ,md 

5. The Circuit Clerk is directcd to strike this matter from the Court's dockeL 

ENTER: __ ~~~~~ ______ ___ 

PHI 

eNTI;RED' .5;' Db (~ ~. 
DOCKET INC . Jean Frlood. Clerl< 
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IN THE SUPREME COURT OF APPEALS OF WEST VIRGINIA 

No. 18-

PATRICIA S. REED, COMMISSIONER, 
DIVISION OF MOTOR VEHICLES, 

Petitioner, 

v. 

JOSHUA T. FEAGLEY, 

Respondent. 

CERTIFICATE OF SERVICE 

I, Elaine L. Skorich, Assistant Attorney General, do hereby certify that the foregoing Notice 

of Appeal was served upon the opposing party by depositing a true copy thereof, postage prepaid, 

in the regular course of the United States mail, this 3,d day of August, 2018, addressed as follows: 

John R. Angotti, Esquire 
Angotti & Straface, LC 

274 Spruce Street 
Morgantown, WV 26505 

The Honorable Jean Friend 
Clerk of the Circuit Court 

Monongalia County Courthouse 
243 High Street 

Morgantown, WV 26505 

CPtu~~ t::h&l! ,,'" 
Elaine L. Skorich 


