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ORDER CERTIFYING QUESTIONS 

This matter came before the Court following the December 17th, 2018 pretrial hearing, 

wherein the Court requested briefing from the parties on whether Alleyne v. United States, 133 S. 

Ct. 2151 (2013) has impacted the holding ofSyl. Pt. 2, State v. Haught, 624 S.E.2d 899, 218 

W.Va. 462 (W. Va. 2005), such that ajury must now undertake additional fact-finding functions 

when considering a kidnapping charge. In light of Alleyne's holding that facts that increase the 

mandatory minimum sentence must be submitted to the jury, the Court determined that if the jury 

were to find Defendant guilty of kidnapping, it would submit special interrogatories to the jury 

requesting further findings on whether the kidnapping victim was returned unharmed before or 

after some advantage was obtained. 

In response, the State filed its "Objection to Additional Verdicts or Interrogatories", and 

further argument was heard at the January 2nd, 2019 pretrial hearing. The State asserted the 

submission of special interrogatories on the issues of whether and when a kidnapping victim was 

returned unharmed would be improper under both the Haught and Alleyne decisions, as well as 

prohibited under State v. Dilliner, 212 W.Va. 135,569 S.E.2d 211 CW. Va. 2002) (holding special 

interrogatories should not be permitted in criminal cases except where provided for by statute). 

The State further argued that it believed a ruling requiring such special interrogatories would 

render the current indictment invalid because the kidnapping count does not specify whether the 

State alleges the victim was harmed without being returned prior to some advantage being 



obtained by the Defendant. After consideration of the applicable law and arguments presented, 

the Court disagrees .. 

The Court now finds that resolution of the Alleyne issue is appropriate for presentation in 

the form of two certified questions to the Supreme Court under Rule 17 ofthe Rules of Appellate 

Procedure and W.Va. Code § 58-5-2. The Court will first formulate and answer the questions for 

certification to the Supreme Court and then briefly address the State's concern regarding the 

sufficiency of the pending indictment. 

The Court further notes that after it advised the parties of its intended ruling on the 

Alleyne issue at the January 2nd pretrial hearing, the State moved to continue the scheduled trial 

on January 8th, 2019, in order to permit the State to pursue a writ to the Supreme Court. The 

Defendant indicated no objection to the requested continuance, although he further noted that he 

had been incarcerated for approximately nine months without bond. 

After consultation with counsel and upon the request and agreement of both parties, the 

Court ORDERS that Defendant shall be admitted to a $20,000 cash or surety bond conditioned 

upon his faithful appearance at all future proceedings in this matter, compliance with the law, 

and including the additional, specific condition that Defendant have absolutely no contact with 

the alleged victim in this matter, Jessica Beachley, in any way, shape, or form, either directly or 

indirectly. 

At the January 2nd pretrial hearing, the Court also granted the State's motion to continue 

the trial in order to pursue a writ to the Supreme Court. Considering the Court's decision to 

certify questions to the Supreme Court, the Court ORDERS pursuant to W.Va. Code § 58-5-2 

that this matter, which was indicted in the September 2018 term of the Jefferson County Circuit 

Court, is hereby completely STAYED until such questions shall have been decided by the 

Supreme Court and the decision thereof certified back to this Court. 



Certified Question No.1 

Whether a jury must decide those facts that in all kidnapping cases must result in a 

lesser (or greater) sentence? 

Answer: Yes. 

"When a finding of fact alters the legally prescribed punishment so as to aggravate it, the 

fact necessarily fonns a constituent part of a new offense and must be submitted to the jury." 

Alle }lne v. United States. 570 U.S. 99,114-15,133 S. Ct. 2151, 2162,186 L. Ed. 2d 314 (2013). 

The statutory minimum sentence for kidnapping under W.Va. Code § 61-2-14a is a 

definite term of years not less than ten nor more than thirty. If a kidnapper returns or permits his 

victim to return without bodily harm prior to obtaining any advantage of any sort, that kidnapper 

cannot be sentenced to less than ten nor more than thirty years in prison. See W.Va. Code § 61-2-

14a(b)( 4) providing: 

In all cases where the person against whom the offense is committed is returned, or is 
permitted to return, alive, without bodily harm having been inflicted upon him or her, but 
without ransom, money or other thing, or any concession or advantage of any sort having 
been paid or yielded, the punishment shall be confinement by the Division of Corrections 
for a definite term of years not less than ten nor more than thirty. 
(Emphasis added.) 

The second tier of the statutory sentence for kidnapping under W.Va. Code § 61-2-14a is 

a definite term of years not less than twenty nor more than fifty. If a kidnapper returns or permits 

his victim to return without bodily harm after obtaining any advantage of any sort, that 

kidnapper cannot be sentenced to less than twenty nor more than fifty years in prison. See W.Va. 

Code § 61-2-14a(b)(3) providing: 

In all cases where the person against whom the offense is committed is returned, or is 
permitted to return, alive, without bodily hann having been inflicted upon him, but after 
ransom, money or other thing, or any concession or advantage of any sort has been paid 
or yielded, the punishment shall be confinement by the Division of Corrections for a 
definite term of years not less than twenty nor more than fifty. 
(Emphasis added.) 



With the exception of a potential third-strike recidivist action, under no circumstances 

can a West Virginia kidnapper be sentenced to life in prison, unless a factual determination is 

made that he either 1) inflicted bodily harm on the victim, or 2) failed to return or permit the 

victim to return. W.Va. Code § 61-2-14a. Likewise, under no circumstances can a West Virginia 

kidnapper who returns his victim unharmed be sentenced to more than ten to thirty years, unless 

a factual determination is made that such a return occurred after some advantage had been 

obtained by the kidnapper. 

In other words, a kidnapper in West Virginia has a statutory right to be sentenced within 

the minimum sentencing tier often and thirty years in prison if the kidnapper returns or permits 

his victim to return without bodily harm prior to obtaining an advantage of any sort. However, 

certain facts may aggravate the punishment by increasing the sentencing tier and subjecting the 

defendant to a greater, definite number of years. It is the Court's opinion that a jury must 

determine the correct sentencing tier of punishment; a Court must then determine the definite 

number of years within that tier to be served by a defendant. 

The Court rejects the State's argument that the W.Va. Supreme Court's 2005 Haught 

decision conclusively resolves the issue at hand, despite the U.S. Supreme Court's 2013 decision 

in Alleyne. The State suggests that the W.Va. Supreme Court has had the opportunity to revisit 

the Haught decision and chose not to disturb the same via its relatively recent decisions in State 

v. Shultz (W. Va. Supreme Court Docket No. 11-1494, Memorandum Decision issued April 16, 

2013) and Heard v. Plumley (W. Va. Supreme Court Docket No. 13-0300, Memorandum 

Decision issued March 31,2014). However, the Alleyne decision was decided June 17,2013, 

and thus, the W.Va. Supreme Court was without the benefit of its guidance at the time of the 

Shultz decision. Also, while the Heard decision was issued post-Alleyne, the W.Va. Supreme 

Court's Heard opinion makes no mention of Alleyne and it appears the issue may not have been 



briefed by the parties. Moreover, defendant Heard's kidnapping conviction was based on a guilty 

plea, not a jury verdict, so the concerns present in this case were not at issue in Heard. In sum, 

the question presented appears to be one of first impression without prior consideration by the 

West Virginia Supreme Court. 

In this Court's review of the Haught opinion and prior kidnapping case decisions, it 

appears the legal landscape has changed since the time of their issuance. In Syllabus Point 2, the 

Haught Court held: 

Our kidnaping statute, W.Va. Code § 61-2-14a (1999), does not provide for the 
enhancement of a defendant's sentence beyond the statutory maximum based on 
additional facts found by the trial judge in violation of the constitutional right to a trial by 
jury as interpreted by the United States Supreme Court in Blakely v. Washington, 542 
U.S. 296, 124 S.Ct. 2531, 159 L.Ed.2d 403 (2004). 
The W.Va. Supreme Court had also held in Syllabus Point 1, State v. Farmer, 193 W.Va. 

84,454 S.E.2d 378 (W. Va. 1994) under a previous version of the kidnapping code: 

Pursuant to West Virgin ia's kidnapping statute set forth in W. Va. Code, 61-2-14a [1965], 
a trial judge, for purposes of imposing a sentence on a defendant for a term of years not 
less than twenty or a sentence for a term of years not less than ten, has the discretion to 
make findings as to whether a defendant inflicted bodily harm on a victim and as to 
whether ransom, money, or any other concession has been paid or yielded for the return 
of the victim. Because the findings by the trial judge are made solely for the purpose of 
determining the sentence to be imposed on a defendant and are not elements of the crime 
of kidnapping, West Virginia Constitution art. III, §§ 10 and 14, relating to a defendant's 
due process rights and right to a trial by jury, are not violated. 

The Haught Court based its ruling on the U.S. Supreme Court's decision in Blakely v. 

Washington, 542 U.S. 296, 124 S.Ct. 2531, 159 L.Ed.2d 403 (2004), explaining "Blakely stands 

for the principle that any fact, other than a prior conviction, that increases the penalty for a crime 

beyond the statutory maximum must be submitted to ajury and proved beyond a reasonable 

doubt." Haught, 624 S.E.2d at 904. Since factual determinations regarding whether a kidnapping 

victim was returned unharmed operate to reduce the statutory maximum sentence of life in 

prison under W.Va. Code § 61-2-14a (rather than increase the maximum life sentence), the 

Haught Court concluded that a judge making such factual determinations was constitutionally 



compliant under Blakely. See Haught, 624 S.E.2d at 904. In reality, however, there simply is no 

greater sentence that can be imposed in West Virginia above the maximum penalty for 

kidnapping. Therefore, it is impossible to conceive of any fact that could be found by a judge to 

enhance a kidnapping sentence beyond the maximum of life in violation of Blakely. 

But in this Court's view, the Haught Court did not clearly address the effect certain fact

finding would have on the statutory minimum sentence set forth in W.Va. Code § 61-2-14a. 

While it is true that certain facts (i.e. the victim being returned unharmed) operate to reduce the 

statutory maximum penalty for kidnapping, it is equally true that another set of facts (i.e. the 

victim being physical harmed or not returned) operate to enhance the statutory minimum penalty 

for kidnapping. 

The Haught Court did not specifically analyze the effects that certain fact-finding has on 

the statutory minimum sentence (as opposed to the statutory maximum sentence) under the West 

Virginia kidnapping statute. Nor, perhaps, should it have been bothered by such effects at the 

time the Haught opinion was issued in 2005. At that time in legal history, the U.S. Supreme 

Court had made clear that facts that operate to enhance the statutory minimum sentence could 

properly be found by a judge, not a jury, as long as any such enhancement did not exceed the 

statutorily proscribed maximum. See Harris v. United States, 536 U. S. 545 (2002) (holding that 

judicial fact finding that increases the mandatory minimum sentence for a crime is permissible 

under the Sixth Amendment.) 

But the Alleyne Court expressly overruled Harris as follows: "Because there is no basis 

in principle or logic to distinguish facts that raise the maximum from those that increase the 

minimum, Harris was inconsistent with Apprendi. It is, accordingly, overruled."Alleyne, 133 

S.Ct. at 2163. Now, post-Alleyne, it appears a Court must consider whether certain fact-finding 

increases the minimum mandatory sentence, not just whether such fact-finding enhances or 



reduces the maximum sentence. 

As discussed above, a person convicted of kidnapping in West Virginia cannot be 

sentenced to less than ten years in prison. See W.Va. Code § 61-2-14a. That minimum ten year 

sentence increases to life in prison if a factual determination is made that the kidnapper either 1) 

inflicted bodily harm on the victim, or 2) failed to return or permit the kidnapping victim to 

return.ld. If the kidnapper returns the victim unharmed, but does so after obtaining some 

advantage, then the minimum ten year sentence is increased to a minimum twenty year sentence. 

Id. Based on such statutory structure, this Court finds that - upon a conviction by jury on a 

kidnapping charge in West Virginia -Alleyne requires a jury to make further findings of 1) 

whether the kidnapper inflicted bodily harm on the victim; 2) whether the kidnapper returned or 

permitted the kidnapping victim to return; and 3) if the kidnapping victim was returned 

unharmed, whether such return occurred after some advantage was obtained by the kidnapper. 

The State argues that special interrogatories to the jury on the aforementioned fact 

questions would violate State v. Dilliner, 212 W.Va. 135,569 S.E.2d 211 (2002), holding that the 

submission of special interrogatories to a jury in a criminal case when not authorized by statute 

constitutes reversible error. The Court disagrees and finds that in light of the Alleyne decision, 

the West Virginia kidnaping statute not only authorizes special interrogatories, but requires the 

same. In compliance with Alleyne and Dilliner, the Court therefore intends to submit the 

following special interrogatories to the jury in this case, if Defendant Scruggs is convicted of 

kidnapping: 

***** 

You have found Defendant Guilty of kidnapping. You must now respond to the following 
interrogatories to make further factual determinations in this case: 

Interrogatory No.1: Do you find beyond a reasonable doubt that Defendant inflicted 



bodily harm on the victim? Yes ____ No __ _ 

(If yes, proceed to render a mercy or no mercy verdict. If no, proceed to respond to 

Interrogatory No.2) 

Interrogatory No.2: Do you find beyond a reasonable doubt that Defendant failed to 

return or permit the victim to return alive? Yes No __ _ 

(If yes, proceed to render a mercy or no mercy verdict. Ifno, proceed to respond to 

Interrogatory No.3) 

Interrogatory No.3: You have found that the Defendant returned or permitted the victim 

to return without inflicting bodily harm on the victim. Do you find beyond a reasonable 

that this return occurred after ransom, money or other thing, or any concession or 

advantage of any sort had been paid or yielded? Yes No __ _ 

***** 

In answering Certified Question No.1 in the affirmative, the Court finds that the Haught 

decision has been eroded to the extent it could be interpreted to either not require or not permit 

certain fact-finding to be made by ajury following a kidnapping conviction. The Court notes 

however, that Syllabus Point 2 of Haught (holding "[o]ur kidnaping statute, W.Va. Code § 61-2-

14a (1999), does not provide for the enhancement of a defendant's sentence beyond the statutory 

maximum based on additional facts found by the trial judge in violation ofthe constitutional 

right to a trial by jury as interpreted by the United States Supreme Court in Blakely v. 

Washington, 542 U.S. 296, 124 S.Ct. 2531, 159 L.Ed.2d 403 (2004» appears from one 

perspective to remain a technically accurate statement of law. It is true. The kidnapping code 

does not allow for any enhancement above the maximum life sentence based on some judicial 

fact-finding. 

But Alleyne has altered the perspective from focus on the maximum sentence to focus on 



the minimum sentence. While this Court does not find the West Virginia Code to be facially 

unconstitutional, to the extent the State seeks to apply it at trial without a jury making certain 

factual determinations that increase the sentence above the minimum tier often to thirty years, 

this Court finds such an approach to be unconstitutionally contrary to the principles enunciated 

by Alleyne. The Court further believes Syllabus Point 1, State v. Farmer, 193 W.Va. 84,454 

S.E.2d 378 (W. Va. 1994) (holding a judge has discretion to make certain factual determinations 

under the kidnapping statue) is no longer good law under Alleyne. 

If this Court's interpretation of Alleyne and Haught is incorrect and the Supreme Court 

rules special interrogatories to the jury are still not required in a West Virginia kidnapping case, 

the Court believes a question remains outstanding whether a trial court is nevertheless permitted 

to utilize its discretion and submit special interrogatories to the jury after a kidnapping 

conviction. 

Certified Question No.2 

Whether, in the absence of a constitutional requirement that special interrogatories 

be submitted to a jury in a kidnapping case, a trial court exceeds its legitimate authority 

and abuses its discretion in submitting special interrogatories for the jury's determination 

of whether the victim was returned unharmed, and if so, at what juncture? 

Answer: No. 

The State argues the holding of Dilliner, supra, prohibits this Court from submitting 

special interrogatories to the jury in relation to a kidnapping charge. This Court disagrees. 

Dilliner held that "the submission of special interrogatories to a jury in a criminal case when not 

authorized by statute constitutes reversible error." 569 S.E.2d at 215. This Court interprets the 

language of the West Virginia kidnapping code as authorizing, at the very least, special 

interrogatories to be submitted to the jury on whether and when the victim was returned 



unharmed. The statute clearly establishes certain mandatory sentences that "shall" be imposed if 

certain facts are found related to a kidnapping conviction. See W.Va. Code § 61-2-14a(b)(3)-(4). 

Aside from requiring certain facts to be found (i.e. whether and when the victim was returned 

unharmed), the statute itself is silent as to which fact-finding body is tasked with making the 

required determinations. Its language certainly does not prohibit the jury from making such 

factual determinations nor does'it state that the trial judge alone may make such findings. 

Notably, if Farmer, supra, remains good law, its holding supports the position that a 

judge may exercise his or her discretion and either make certain factual findings or submit such 

inquiries to the jury in a kidnapping case. In Syllabus Point 1, Farmer held: 

Pursuant to West Virginia'S kidnapping statute set forth in W.Va.Code, 61-2-14a [1965], a 
trial judge, for purposes of imposing a sentence on a defendant for a term of years not 
less than twenty or a sentence for a term of years not less than ten, has the discretion to 
make findings as to whether a defendant inflicted bodily harm on a victim and as to 
whether ransom, money, or any other concession has been paid or yielded for the return 
of the victim. Because the findings by the trial judge are made solely for the purpose of 
determining the sentence to be imposed on a defendant and are not elements of the crime 
of kidnapping, West Virginia Constitution art. III, §§ 10 and 14, relating to a defendant's 
due process rights and right to a trial by jury, are not violated. 
(Emphasis added.) 

The Farmer Court did not hold that a trial judge alone must make such findings. It 

simply held the judge has the discretion to do so. If the judge has the discretion to make such 

findings, the judge also has the discretion to request the jury make such findings. Otherwise, the 

use of the term "discretion" in the Farmer Court's holding would be rendered meaningless. See 

Black's Law Dictionary, 10th Edition (defining "discretion" to include "Freedom in the exercise 

of judgment; the power of free decision-making.) 

Most persuasively on this issue, a close read of the Dilliner case the State relies upon to 

argue special interrogatories are prohibited in a kidnapping case, actually reveals an explicit 

explanation regarding why special interrogatories should be permitted under the West Virginia 

kidnapping statute. The Dilliner Court discussed the reasoning behind the general prohibition on 



special interrogatories in a criminal case (i.e. that they may prejudice a defendant's jury trial 

right by "coerc[ing] the jurors into rendering a guilty verdict," "destroy[ing] the ability of the 

jury to deliberate upon the issue of guilt or innocence free of extraneous influences," 

"propel[ling] a jury toward a logical conclusion of guilt whereas a more generalized assessment 

might result in an acquittal", or being potential "devices for bringing judicial pressure to bear on 

juries in reaching their verdicts.") 569 S.E.2d at 214. The Dilliner Court then expressly 

explained: 

Primarily, the statutory authorization of special interrogatories in criminal cases is for 
sentencing purposes. In that context, the reasons for prohibiting the use of special 
interrogatories do not exist. 

569 S.E.2d at 214-215. 

Under the West Virginia kidnapping code, the additional fact-finding regarding whether 

and when the victim was returned unharmed, only dictates the resulting sentence (i.e. whether 

the sentence shall be the minimum tier often to thirty years, the middle tier oftwenty to fifty 

years, or the maximum sentence of life). The additional fact-finding via special interrogatories 

does not affect the defendant's guilt or innocence of the kidnapping offense itself. These special 

interrogatories would be submitted to the jury only after it had already reached a general verdict 

of guilty on the kidnapping case (if such verdict was reached), and therefore, cannot be said to 

raise any of the concerns noted by the Dilliner Court regarding coercing the jury into a particular 

verdict on the general question of guilty or not gUilty. Therefore, under W.Va. Code § 61-2-14a 

and the guidance set forth in Farmer and Dilliner, supra, this Court finds that special 

interrogatories on the issues whether and when a kidnapping victim was returned unharmed, may 

be lawfully submitted to the jury, even if such interrogatories are not constitutionally required 

under the principles set forth in Alleyne. 

S ufficienc of the Indictment 



Within its Objection to Additional Verdicts or Interrogatories, the State argues that the 

Court's anticipated ruling on the Alleyne issue would render its Indictment insufficient because 

the kidnapping count does not specify whether the State alleges Defendant failed to return the 

victim unharmed, or if he did return the victim unharmed, whether such return was before or 

after some advantage was obtained. This Court disagrees. 

Importantly, the Court notes Defendant has never challenged the sufficiency of the 

Indictment, even after becoming aware of the State's potential "confession" of error. Moreover, 

the West Virginia Supreme Court has held "[a]n indictment is sufficient under Article III, § 14 of 

the West Virginia Constitution and W. Va. R.Crim. P. 7(c)(I) ifit (1) states the elements of the 

offense charged; (2) puts a defendant on fair notice of the charge against which he or she must 

defend; and (3) enables a defendant to assert an acquittal or conviction in order to prevent being 

placed twice in jeopardy." Syl. Pt. 6, State v. Wallace, 205 W.Va. 155,517 S.E.2d 20 (1999). 

Upon review of the Indictment in this matter, the Court finds it to be sufficient under the Wallace 

requ irements. 

First, the Indictment states all the elements of a kidnapping offense under W.Va. Code § 

61-2-14a. It is also sufficiently particularized by naming the time frame, place, and alleged 

victim in order for Defendant to assert an acquittal or conviction in order to prevent being placed 

twice in jeopardy. 

Second, the kidnapping count specifically references the kidnapping statute by West 

Virginia code section, which provides fair notice to the Defendant that he must defend against a 

charge that carries a potential life sentence. Some sentencing enhancement statutes are separated 

by section from the specific criminal offense code they affect, and thus, require certain operative, 

enhancing facts to be alleged in the indictment of the underlying offense. See, e.g., W.Va. Code § 

62-12-2 (requiring certain facts, i. e. whether it is alleged that the accused attempted to commit a 



felony with the use, presentment, or brandishing of a firearm, to be clearly stated in an 

indictment in order for such facts to impact an accused's eligibility for probation); and W.Va. 

Code § 60A-4-406 (requiring certain facts, i.e. whether it is alleged there is a certain age 

difference between drug distributor and distributee and whether drug distribution occurred within 

. 
so many feet from a school, to be clearly stated in an indictment in order for such facts to impact 

an accused's eligibility for parole). 

But the factual determinations that affect a kidnapping sentence are all readily apparent 

for the Defendant's notice and understanding within the kidnapping statute itself. In other 

words, a kidnapping defendant has all the information necessary to understand his potential 

sentence when an indictment for kidnapping specifically references the kidnapping code section. 

He knows he is facing a potential life sentence. On the other hand, a defendant who is indicted 

for malicious assault under W.Va. Code §61-2-9 would not understand from a simple review of 

W.Va. Code §61-2-9 that his sentencing exposure could be affected under W.Va. Code § 62-12-2, 

unless that "firearm enhancement" allegation was included in the indictment. Notably, the 

Indictment in this case also includes at least four counts (i.e., Counts Three through Six-

Malicious Assault) that all allege Defendant caused the alleged victim bodily harm. Thus, in this 

case it has been made abundantly clear to the Defendant that the State is seeking to prove a set of 

circumstances that would result in a life prison sentence if he is convicted of the kidnapping 

count. The Defendant has been given fair notice of the charge and sentencing exposure against 

which he must defend. 

Conclusion 

Having formulated and answered the certified questions as outlined above, this Court 

ORDERS that the Circuit Court Clerk transmit this Order certifying the questions and a list of 

the docket entries in the case to the Clerk of the Supreme Court pursuant to Rule of Appellate 



Procedure 17(a)(2). The parties are further ORDERED pursuant to Rule 17(a)(l) to prepare a 

joint appendix of the record sufficient to permit review of the certified questions in compliance 

with the applicable Rules of Appellate Procedure. As ordered above, this case is completely 

STAYED until the certified question shall have been decided by the Supreme Court and the 

decision thereof certified back to this Court. 

lsi David Hammer 
Circuit Court Judge 
23rd Judicial Circuit 

Note: The electronic signature on this order can be verified using the reference code that appears in the 
upper-left corner of the first page. Visit www.courtswv.gov/e-file/ for more details. 


